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PREFACE. 


Fraud,  I  am  sure,  is  a  simpler  matter  in  the  law 
than  it  is  commonly  taken  to  be.  I  speak  of  its^  civil 
side.  That  side  easily  divides  itself  into  two  parts.  In 
the  one  the  person  defrauded  and  the  person  defraud- 
ing have  been  dealing  with  each  other;  that  part  is 
'  deception/  In  the  other  they  have  not  been  dealing 
with  each  other ;  that  part  is  '  circumvention.'  Each 
has  its  own  incidents  and  consequences,  but  each  bears 
to  the  other,  in  one  essential  thing,  a  family  resem- 
blance to  the  genus  fraud.  Let  me  state  that  essential 
thing  in  the  shortest  and  clearest  way  :  — 

In  most  cases  the  wrongfulness  of  the  *  endeavor  to 
alter  rights  *  may  be  made  out,  alike  in  deception  and 
in  circumvention,  by  conduct  as  distinguished  from 
motive,  by  something  done  regardless  of  any  personal 
intention  to  commit  fraud  ;  the  conduct  being  not 
merely  evidence  of  fraud  but  establishing  it. 

In  actions  for  deceit  knowledge  of  falsity  must  in 
many  cases  be  presupposed;  but  the  most  essential 
thing  in  the  ordinary,  popular  meaning  of  deceit  is 
personal  intention  to  deceive,  and  that  drops  out  of 
the  word,  in  most  cases,  in  the  mouth  of  a  judge. 
Indeed  it  is  conceded  that  knowledge  of  falsity  may 
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be  found,  as  matter  of  evidence,  by  external  facts; 
facts  which  would  show  that  a  reasonable  man  would 
have  known  that  the  representation  was  false  are 
evidence  that  the  defendant  knew  this,  though  that 
evidence  must  not  be  taken  as  necessarily  establish- 
ing the  knowledge. 

Conduct  then,  as  an  externality,  being  sufficient  to 
constitute  fraud,  it  is  only  necessary  to  state  what  that 
conduct  must  be  to  state  what  fraud  (as  a  civil  offence) 
is ;  and  that  is  scarcely  more  difficult  than  to  say  that 
personal  intention  is  sufficient,  except  that  it  takes 
more  time.  This  is  not  the  place  to  go  over  the 
ground,  even  summarily,  of  the  text;  but  it  will  be 
proper  here  to  state  briefly  the  cases  into  which  per- 
sonal intention  enters  as  a  necessary  part  of  the  alleged 
fraud.  In  a  case*  before  the  House  of  Lords,  cited  in 
the  first  volume,  an  attempt  had  been  made  to  fasten 
upon  a  disponee  under  a  will  a  trust  in  favor  of  another 
by  reason  of  an  alleged  undertaking  by  him  to  carry 
out,  in  favor  of  that  other,  a  desire  of  the  testator. 
Lord  Westbury  now  declared  in  the  plainest  language 
that  such  a  case  could  be  made  out  by  nothing  short 
of  malus  animus,  and  that  by  the  clearest  and  most 
indisputable  evidence  ;  presumption  could  not  take  the 
place  of  proof  for  *  fixing  the  criminal  character  of  fraud ' 
upon  the  disponee.  *  You  must  show  distinctly  that 
he  knew  that  the  testator  or  the  intestate  was  beguiled 
and  deceived  by  his  conduct.'  So  again  it  is  com- 
monly laid   down   that   to   overturn  a  judgment  for 

1  McCoriDick  v,  Grogan,  L.  B.  4  H.  L.  82.  It  ia  particularly  mentioned  here, 
because  it  was  overlooked  in  regard  to  the  point  now  under  consideration. 
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fraud,  the  facts  must  show  ^  meditated  and  intentional 
contrivance  to  keep  the  parties  and  court  in  ignorance 
of  the  real  facts  of  the  case/  ^  These  are  the  chief 
cases  requiring  personal  intention,  under  the  head  of 
deception. 

Under  the  head  of  circumvention  all  except  special 
cases  turning  upon  peculiar  statutes  (which,  because 
they  are  peculiar,  have  little  bearing  upon  the  nature 
of  fraud),  or  upon  peculiar  circumstances,  may  be 
summed  up  in  the  statement,  that  personal  intention 
to  defraud  is  necessary  only  when  the  party  complain- 
ing of  fraud  cannot  make  out  his  case  by  any  external 
act  or  conduct.  If  the  transaction  is  innocent  on  the 
external  facts  which  brought  it  into  existence  and  con- 
stitute it,  nothing,  it  is  obvious,  can  be  done  unless  the 
complaining  party  can  prove  that  it  was  founded  in 
personal  intention  to  defraud.  This  is  the  domain 
chiefly  of  statute ;  and  it  was  left  for  statute  to  give 
the  best  illustration  of  the  well-known  doctrine  of 
Holmes  on  the  Common  Law. 

Whether  the  attempt  made  in  this  work  to  show 
that  fraud  as  a  whole  may  be  usefully  defined  has  been 
successful,  or  how  far  it  has  been  successful,  may  not 
be  seen  at  once.  Whether  the  attempt  was  wise,  I 
am  not  permitted  to  doubt.  It  should  signify  little 
that  a  century  and  a  half  ago  Lord  Hardwicke  said 
that  fraud  could  not,  or  rather  should  not,  be  defined. 
The  subject  had  not  been  much  explored,  and  there 
was  fear  of  the  wit  of  rogues.      Since   Lord   Hard- 

1  Patch  V.  Ward,  L.  R.  8  Ch.  208,  207 ;  Verplanck  v.  Van  Buren,  76  N.  Y. 
247,  257  ;  vol.  1,  p.  87. 
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wicke's  time  materials  have  multiplied  on  every  side, 
and  the  subject  has  been  examined  from  every  point 
of  view  by  many  acute  intellects ;  so  that  it  were  like 
want  of  ordinary  courage  to  go  on  repeating  an  old 
saying.  Would  no  one  question  it  ?  I  ventured,  — 
nor  thought  it  an  act  of  any  special  courage,  —  im- 
pressed with  the  conviction  that  if,  at  the  end,  the 
subject  should  not  be  left  a  stage  in  advance  of  the 
place  where  it  was  taken  up,  the  result  would  be  due 
to  the  handling. 

But  it  may  be  said  that  while  it  is  well  enough  to 
try  to  define  the  word  'fraud,'  it  is  not  worth  while  to 
say  so  much  about  it.  The  answer  is,  that  this  work 
is  written  with  a  very  definite  purpose,  more  apparent 
perhaps  in  this  second  volume  than  in  the  first ;  it  is  a 
work  against  as  well  as  concerning  fraud.  In  that  view 
it  is  particularly  necessary  to  scrutinize  and  define,  if 
possible,  the  meaning  which  the  law  attaches  to  the 
term ;  and  time  devoted  to  such  a  purpose  cannot  be 
thrown  away.  It  is  worth  while  surely  to  endeavor  to 
strengthen  the  hands  of  the  courts  in  dealing  with 
what  is  at  once  the  most  subtle  and  the  most  threaten- 
ing evil  of  the  times,  and  to  show  that  the  law  itself, 
properly  understood,  is  more  fully  equipped  for  the 
purpose  than  is  sometimes  supposed.  The  line  of  au- 
thorities in  New  York  on  fraudulent  conveyances,  from 
Walworth,  through  Bronson  and  Denio,  Comstock  and 
the  Seldens,  matchless  in  American  jurisprudence,  is 
exceptionally  sound  assurance  of  the  fact ;  ^  well  for 
the  newer  states  which  look  that  way  for  help. 

*  See  pp.  870,  371,  note. 
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It  may  turn  out  that  deception  and  circumvention 
together  do  not  embrace  all  of  fraud  even  ^  on  its  civil 
side.'  If  so,  very  well ;  for  it  may  still  have  been  use- 
ful  to  point  out  that  these  are  the  two  great  continents 
in  the  geography  of  fraud,  and  to  map  out  and  survey 
the  whole  territory,  a  thing  which  other  works  on 
fraud,  valuable  as  they  are,  have  not  professed  to  do. 
And  it  should  be  understood  that  the  object  of  the  book 
is  not  merely  to  show  that  fraud  may  be  defined,  and 
to  explain  the  definition,  —  it  would  be  lamentable  to 
think  that  that  should  require  two  volumes,  —  but  to 
portray  the  whole  domain  of  law  relating  to  fraud  as  a 
civil  offence,  its  incidents  and  consequences  not  less 
than  its  nature.  While  therefore  the  general  lines  of 
thought  converge  upon  the  definition,  much  more  re- 
mains  to  complete  the  work. 

M.  M.  B. 

Boston,  September,  1890. 


NOTE. 

It  is  right  to  inform  the  reader  that  the  net  result  of  the 
authorities  on  the  nature  of  fraud  in  the  way  of  circumvention 
is  given  in  chapter  15. 
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CIRCUMYENTION. 


CHAPTER  L 
DEFINITION  OF  CIRCUMVENTION. 

Fraud  Reconsidered. 

It  has  been  stated  in  the  first  volume  of  this  work  that 
fraud  has  two  branches,  deception  and  circumvention ;  ^  that 
deception  is  here  to  be  understood  as  implying  some  pres- 
ent transaction  between  the  party  deceiving  and  the  party 
deceived,  and  thus  touches  the  motives  to  the  action  of  the 
latter;  that  in  circumvention,  as  the  term  is  used  in  this 
work,  there  is  no  present  transaction  between  the  two  par- 
ties, so  that  the  fraud  does  not  touch  the  motives  of  the 
party  defrauded.  It  was  also  shown  that  a  substantial  dis- 
tinction in  law  separates  the  two  branches  of  the  subject, 
in  that  deception  regularly  leads  to  an  action  for  damages, 
though  not  to  that  alone;  while  circumvention  purely  does 
not  lead  to  such  an  action  except  in  very  peculiar  cases.^ 
The  subject  of  deception  has  been  examined  accordingly ; 
circumvention  remains  to  be  considered. 

Before  proceeding  however  with  the  new  subject,  atten- 
tion should  be  recalled  to  the  essential  fact  that  fraud,  in  the 

^  The   definition  of    '  frand '  there         *  See  toL  1,  p.  18,  and  note.     Cir- 
given  is  this :   Frand  consists  in  en-    cnmyention  wUh  deception  may  lead  to 
deavor   to   alter  rights   by  deception    a  soit  for  damages.    lb. 
teaching  motives,  or  by  circnrnvention 
not  toaching  motiyes.    YoL  1,  p.  5. 
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proper  sense,  or  at  least  in  the  sense  in  which  the  term,  when 
it  is  needful  to  speak  precisely,  is  used  in  this  book,  should 
be  understood  as  involving  guilt.^  But  it  should  be  observed 
that  this  does  not  imply  a  standard  based  upon  individual 
morality,  any  more  than  does  ^  guilty  *  in  trespass ;  one  is 
apt  to  be  misled  by  the  circumstance  that  moral  guilt  is 
commonly  present  in  point  of  fact  in  cases  of  fraud.  The 
following  doctrine  will,  it  is  believed,  be  made  out  in  these 
pages:  The  standard  by  which  to  determine  of  the  exist- 
ence of  guilt  is  to  be  found  in  the  common  conscience ;  that 
is,  in  the  conscience,  and  so  in  the  judgment^  of  an  ideal 
person  who  in  the  language  of  the  new  photography  may  be 
called  the  ^  composite  *  man,  who  in  the  law  is  commonly 
called  the  ^average'  man.  When  the  common  conscience 
would  repudiate  conduct,  apart  perhaps  from  mere  breach 
of  contract,  there  is  guilt;  it  matters  not  that  the  offender, 
whether  believing  all  acts  of  the  kind  rightful,  or  not  in  fact 
knowing  just  what  he  is  doing,  may  have  intended  no 
wrong,  and  so  may  have  a  clear  conscience.  If  on  the  facts 
the  average  man  would  have  intended  wrong,  that  is  enough.' 
The  object  of  civil  administration  is  payment,  not  punish- 

^  Vol.  1,  p.  4.    See  also  '  Decep-  Laughton  v.  Harden,  68  Maine^  208, 212. 

tion/  p.  466.    The  point,  however,  was  See  Townahend  v.  Windham,  2  Yea.  I, 

not  dwelt  upon  and  explained  in  vol.  1 ;  11,  Lord  Hardwicke ;  yoL  1,  ppu  zi-xiii, 

hence  the  consideration  of  it  here.  11,  12.    On  the  other  hand,  if  there 

*  It  is  the  factB  at  the  time  of  the  was  fraud  in  the  heginning,  nothing 

transaction  that  make  {actual)  fraud,  afterwards   will   'anyways   salve   and 

not  the  turn  of  some  later  event     Col-  amend  the  matter '  (except  of  course 

lomb  V,  Caldwell,  16  N.  Y.  484  ;  Leitch  ratification,  condonation,  or  the  like). 

V.  Hollister,  4  Comst.  211 ;  Barney  o.  Coke,  ut  supra,  on  13th  Eliz.  c.  5*    See 

Griffin,  2  Comst  865.     *  As  to  the  mat*  Leitch  v.  HoUister,  4  Comst  211 ;  Wil* 

ter  of  fraud,  the  same  ought  to  be  fraud  son  v.  Berg,  88  Penn.  St.  167  ;  Lynde 

at  the  beginning.'    Sir  Edward  Coke  v,  McGregor,  18  Allen,  172,  181 ;  Law 

in  Stone  r.  Grubham,  2  Bubt   225  ;  v,  Payson,  82  Maine,  521.    Subsequent 

WeUer  v,   Wayland,    17  Johns.    102.  purchase  for  value  without  notice  may, 

Secus  in  many   cases  of  constructive  in  a  sense,  be  said  to  puige  the  prior 

fraud ;  that  may  be  by  conduct  subse-  fhiud.     Oriental  Bank  «.   Haskins,  8 

quent     Vol.  1,  p.  884.     As  in  certain  Met  832.     Further  as  to  pui^g  fraud 

cases  under  these  statutes  of  Elizabeth,  see  chapter  16. 
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ment.^  And  at  a  time  when  fraud,  the  most  difficult  of  all 
mischiefs  to  deal  with,  has  become  an  alarming  evil,  if  not  a 
menace  to  the  state,  it  is  important  to  dwell  upon  the  subject. 

This  conception  of  fraud  (and  since  it  is  not  the  writer's, 
he  may  speak  of  it  without  diffidence),  steadily  kept  in  view, 
will  render  the  administration  of  the  law  less  difficult,  or 
rather  will  make  its  administration  more  effeetive.  Further, 
not  to  enlarge  upon  the  last  matter,  it  will  do  away  with 
much  of  the  prevalent  confusion  in  regard  to  ^  moral '  fraud, 
a  confusion  which,  in  addition  to  other  things,  often  causes 
lawyers  to  take  refuge  behind  such  convenient  and  indeed 
useful  but  often  obscure  language  as  ^  fraud  upon  the  law.'^ 
What  is  fraud  upon  the  law  ?  Fraud  can  be  committed  only 
against  a  being  capable  of  rights,^  and  ^  fraud  upon  the  law ' 
darkens  counsel.  What  is  really  aimed  at  in  most  cases  by 
this  obscure  contrast  between  moral  fraud  and  fraud  upon 
the  law,  is  a  contrast  between  fraud  in  the  individual's  in* 
tention  to  commit  the  wrong  and  fraud  as  seen  in  the  obvious 
tendency  of  the  act  in  question. 

But  the  application  of  the  standard  is  not  without  its  diffi- 
culties ;  there  are  occasional  aberrations  from  it,  which  some 
may  consider  as  real  qualifications.  Indeed,  while  the  exist- 
ence of  the  standard  has  perhaps  always  been  recognized  in 
a  general  way,  its  real  significance  and  wide  application  have 
but  recently  been  pointed  out.*  The  test  applied  in  most 
cases,  of  the  defendant's  actual  knowledge  of  the  falsity  of 
a  representation  made  by  him,  in  certain  actions  for  deceit,^ 
is  an  example  of  the  partial  missing,  some  may  say  of  the 

1  It  is  no  answer  that  in  certain  cir-         *  The  credit  belongs  to  Mr.  (now  Mr. 

enmstances  punitive  damages  may  be  Justice)  Holmes,  in  his  Lectures  on  the 

given  in  a  civU  suit,  or  that  conse-  Common  Law.     Peek  v.  Deny,  infra,  is 

quences  of  a  criminal  nature  sometimes  a  strong  foUowing. 
follow  in  the  train  of  civil  proceedings.  ^  Tryon  v.  Whitmarsh,   1  Met.  1; 

*  Vol.  1,  p.  7.  Pearson  v.  Howe,  1  Allen,  207;  Carroll 

*  lb.  The  wrong  called  'fraud  upon  v.  Hayward,  124  Mass.  120;  Salisbury 
the  law*  may  be  committed  upon  the  v,  Howe,  87  N.  Y.  128;  McKown  v, 
sovereign  or  upon  individuals.     lb.  Furgason,  47  Iowa,  686. 
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rejection,  of  the  standard.^  This  test  was  recently  rejected  by 
the  English  Court  of  Appeal  for  that  of  reasonable  ground  of 
belief ;  but  the  House  of  Lords  restored  the  old  rule.^ 
Another  case  of  apparent  but  not  real  departure  from  the 
standard,  falling  under  the  head  of  circumyention,  may  be 
mentioned,  namely,  where  statute,  or  it  may  be  the  com- 
mon law,  has*for  special  reasons  fixed  some  individual  or 
particular  test  instead  of  the  general  standard ;  as  where 
the  effect  of  a  payment  by  an  insolvent  debtor  to  one  of 
his  creditors,  to  the  detriment  of  the  rest,  is  made  to  turn 
upon  the  debtor's  *view'  to  giving  a  preference.'  The  im- 
plication is  plain  enough ;  if  the  payment  was  made  without 
a  view  of  preferring  the  creditor,  it  is  valid.*  But  would  it 
not  be  within  the  statute  if  made  under  circumstances  which 
would  show  that  the  average  man  would  have  had  such  a 
view,  though  the  particular  debtor  may  not  have  had  any- 
thing of  the  kind,  —  by  ^  circumstances '  being  meant  some- 
thing besides  the  mere  fact  that  a  preference  results  ?^  That 
is,  would  not  such  ^circumstances'  be  more  than  evidence 
of  the  debtor's  purpose  ?  —  would  they  not  show,  as  matter  of 
law,  a  view  to  preference  ?^    The  question  cannot  be  answered 

1  Vol.  1,  p.  611.  295,  C.  A. ;  Wilson  v.  City  Bank,  17 

«  Derry  v.  Peek,  14  App.  Cas.  837,  Wall.  473. 
TCTeraing  Peek  «.  Derry,  37  Ch.  D.  541,         «  £z  parte  Taylor,  18  Q.  B.  D.  295, 

C.   A.,  reported  nnce  vol.    1  of   the  C.  A.;  Ex  parte  Hill,  23  Ch.  D.  895, 

present  work  was  published.     See  also  C.  A.;  £x  parte  Topham,  8  Ch.  D  814, 

Cann  ».  Willson,  89  Ch.  D.  89.    The  C.  A. 

tendency  was  towards  obscuring  the  *  It  is  not  enough  that  a  preference 
boundary  between  fraud  and  negligence,  takes  place.  Ex  parte  Taylor,  18  Q. 
That  might  cause  trouble  ;  but  more  B.  D.  295,  299,  Lord  Esher. 
good  than  harm  was  likely  to  come  of  *  Preference  however  is  not  in  itself 
it.  One  of  the  results  would  be  to  a  fraud  ;  though  in  a  case  of  insolvency 
enable  a  person,  in  some  cases,  to  sue  it  should  be  made  such.  In  Crosby 
either  for  negligence  or  for  deceit,  at  his  v.  Crouch,  2  Camp.  185,  168,  Lord  El- 
election.  The  case  of  Geoige  v.  Skiv-  lenborough  defends  preferences  m  oon- 
ington,  L.  R.  5  Ex.  1,  comes  readily  to  templation  of  bankruptcy ;  and  there 
mind.  is  a  passage  obiter  in  the  opinion  of 

*  English    Bankruptcy    Act,    1883,  James,  L.  J.  in  Ex  parte  Stubbins,  17 

§  48  ;   £x  parte  Taylor,  18  Q.  K  D.  Ch.  D.  58,  68,  which  is  difficult  to  on- 
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on  direct  authority ;  but  language  from  the  bench  in  a  case  of 
preference  and  something  more  may  be  cited.^  At  all  events 
it  is  view  to  preference^  not  to  fraud. 

Whatever  the  true  view  of  special  cases,  there  is  sufiBcient 
ground  for  the  declaration  that  the  general  standard  should 
be  applied  to  the  second  branch  of  fraud.  That  conduct  will 
be  shown,  in  general,  to  amount  to  fraudulent  circumvention 
which  would  be  fraudulent  in  the  average  man,  regardless 
of  the  actual  motive,  or  personal  factor ;  ^  though  of  course 

dentand.  The  passage  is  this:  'A  fraud?  Compare  EnatchboU  v.  Hal- 
mere  Yolontaiy  transfer,  impeachable  lett,  18  Ch.  D.  696,  C.  A  Preference 
only  on  the  ground  that  it  is  a  prefer*  however  is  an  affair  of  bankmptcj  and 
ence  of  a  particular  creditor,  has  neyer  insolvency  laws;  except  in  the  admlnis- 
been  held  to  be  in  itself  a  fraud  tration  of  such  laws,  it  has  found  no 
or  an  act  of  bankruptcy.*  Against  place  in  the  law.  Willmott  v.  London 
this,  in  its  apparent  meaning,  un-  Celluloid  Co.,  84  Ch.  D.  147,  C.  A. ; 
less  'in  itself  means  'apart  from  Eastman  v.  Eveleth,  4  Met.  187,  148; 
statute,'  or  '  absolutely,'  may  be  placed  Burt  v,  Perkins,  9  Gray,  317.  See  infra, 
the  language  of  Cockbum,  C.  J.  in  p.  7,  note.  Hence  one  creditor  may  be 
Bills  V.  Smith,  6  Best  &  S.  814,  818,  preferred  to  another  under  the  statutes 
that  the  debtor's  act,  unexplained,  of  Elizabeth,  though  with  intent  to  de- 
would  carry  a  presumption  that  he  in-  feat  the  latter.  Wood  t;.  Dixie,  7  Q.  B. 
tended  to  act  in  fraud  of  the  bankrupt  892  ;  Darvill  v.  Terry,  6  Hurl,  k  N. 
law.  See  also  Smith  v.  Pilgrim,  2  Ch.  807  ;  post,  chapter  on  Fraudulent  Open 
D.  127;  and  the  language  of  the  statute  Preference. 

itself,  32  k  83  Vict.  c.  71,  §  92;  46  &         i  <  If  persons  will  take  from  a  man 

47  Vict  c  52,  §  48.  who  is  in  difficulties  a  deed  .  .  .  which 

Reduced  to  its  lowest  terms  the  case  has  the  effect  of  withdrawing,  and  is 

in  principle  comes  to  this :  An  insolvent  intended  to  withdraw,  all  the  property 

debtor,  knowing  his  insolvency,  turns  of  the  debtor  from  the  legal   process 

over  to  and  for  creditor  A  the  part  of  which  his  creditors  have  a   right  to 

his  estate  to  which  ho  knows  creditor  enforce  against  him,  and  bankruptcy 

B  is  entitled.    Now  that  part,  morally  ensues,   the    deed    is  void  under    the 

speaking  at  least,  the  insolvent  held,  as  bankruptcy  law.     It  is  fraudulent  as 

he  knew,  in  trust  for  B;  can  then  his  well  as  void,  whatever  may  have  been 

turning  it  over  to  another,  unexplained,  the  view  of  those  who  were  engaged 

be  anything  short  of  fraud  according  in  the  transaction,  that  it  might  be 

to  the  common  conscience  ?    Thompson  the  best  thing  for  the  debtor,  or  that 

V.  Furr,  57  Miss.  478,  indicates  a  nega-  it   might  afford    an    effectual  way  of 

tive.    Would  not  the  average  man  say  paying  the  creditors.'     Cotton,   L.  J. 

that  a  (virtual)  trustee  who,  knowing  in  Ex  parte  Chaplin,  26  Ch.  D.  819, 

what  he  was  doing,  should  give  the  831,  C.  A. 

trust  property  to  a  creditor  of  his  in-        ^  See  such  cases  as  Potts  v.  Hart, 

stead  of  handing  it  over  to  the  cestui  99  N.  T.  168;  Young  v.  Heermans,  66 

que  tnuty  was  presumptively  guilty  of  N.  Y.  874 ;  Cole  v.  Tyler,  65  N.  Y. 
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proof  of  a  fraudulent  motiye  in  the  individual  would  be  effect- 
ual.^ We  have  spoken  here  of  fraudulent  circumvention,  for 
indeed  there  may  be  circumvention  which  is  not  fraudulent, 
just  as  there  may  be  misrepresentation  which  is  not  fraudu- 
lent ;  and  this  in  more  than  one  way.  A  policeman  may  cir- 
cumvent a  rogue,  a  detective  may  circumvent  the  plottings 
of  anarchists,  a  general  may  circumvent  the  enemy,  without 
being  guilty  of  fraud ;  this  is  why  the  Roman  law  so  often 
speaks  of  ^  dolus  malus '  instead  of  ^  dolus '  merely.^  There 
is  another  way  in  which  there  may  be  circumvention,  in  a 
sense,  without  fraud  ;  and  that  more  to  the  present  purpose. 
An  act  may  work  the  effect  of  intended  circumvention,  and 
for  that  reason  be  actually  treated,  for  some  purposes,  as  un- 
lawful. A  man  supposing  himself  to  be  solvent  may  make 
a  gift  of  his  property  under  circumstances  which  to  the 
average  man  at  the  time  would  justify  the  act;  but  if  he 
was  in  fact  insolvent,  the  gift  will  be  unlawful  towards  his 
creditors. 

Acts  like  the  one  just  mentioned  are  sometimes  spoken  of 
as  fraudulent ;  they  are  often  discussed  in  connection  vnth  the 

78 ;  Stucky  v.  Masonic  Say.  Bank,  108  because  there  are  no  external  facts  of 

U.  S.  74  ('reasonable  ground  to  believe'  significance  as  to  the  fraad.     Indeed 

a  debtor  insolvent,  under  federal  stat-  the  standard  itself  must  not  be  pushed 

utoiy  law  expressly  declarative,  as  far  too  hard ;  it  expresses  a  general  truth  in 

as  it  goes,  of  the  standard,   supra) ;  jurisprudence,  to  be  applied  in  ordinary 

Merchants'  Bank  v.  Cook,   95  U.   S.  cases.     The  general  set  of  the  legal  car- 

842  (same  sort  of  case) ;   Purinton  v,  rent  is  shown  by  it ;  but  here  and  there 

Chamberlain,  131  Mass.  589  (same,  un-  will  be  found  eddies  and  perhaps  coun- 

der  Mass.  stat.);  Winchester  v.  Charter,  ter  currents  ;  and  there  may  be  criminal 

102  Mass.  272  ;  Kimball  v.  Thompson,  or  special  statutes  or  peculiar  situations, 

4  Cush.  441 ;  Freeman  v.  Pope,  L.  R.  as  the  text  already  intimates.     See  e.  g. 

5  Ch.  688,  640 ;  Ex  parte  Chaplin,  26  Hoyt  v.  Godfrey,  88  N.  Y.  669;  Strang 
Ch.  D.  819,  C.  A. ;  Ex  parte  Jackson,  v,  Bradner,  114  IT.  S.  655  ;  Wolf  v. 
14  Ch.  D.  725,  C.  A.  In  none  of  these  Stix,  99  U.  S.  1 ;  s.  o.  96  tJ.  S.  541 ; 
cases  IS  the  absence  of  a  motive  of  Keal  v.  Clark,  95  U.  S.  709  ;  McPike 
wrongdoing  allowed  to  be  a  factor  for  v.  Atwell,  84  Eans.  142. 
consideration  ;  and  the  number  of  ex-  ^  Dig.  4,  8,  1,  2 ;  vol.  1,  p.  4,  note, 
amples  might  be  extended  indefinitely.  It  is  plain  that  such  cases  may  be  cases 

1  The  evidence  is  often  in  point  of    of  pure  circumvention,  L  e.  without 
fact  directed  to  the  personal  motive,    deception. 
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general  law  of  f rand  upon  creditors,  and  rightlj  enough.  But 
in  reality  an  act  of  the  kind  is  only  unlawful;  it  is  called 
fraudulent  only  because  it  is  associated  with  other  acts  that 
really  are  fraudulent,  and  it  is  unnecessary  in  ordinary  cases 
to  make  any  distinction.  To  be  accurate,  to  deal  with  the  sub- 
ject of  fraud  in  the  light  of  the  common  conscience,  such  an 
act  should  be  termed  unlawful ;  or  if  the  word  ^  fraudulent ' 
is  used,  it  must  be  understood  in  the  sense  of  ^  constructively 
fraudulent.'  An  act  does  not  involve  guilt  merely  because 
it  is  tmlawful.^ 

It  may  not  always  be  necessary  to  observe  this  distinction  ; 
but  the  distinction  is  real  in  morals,  and  it  is  apprehended 
fiiat  it  is  not  merely  academic  in  its  application  to  law. 
Could  a  person  be  punished  for  ^  fraud '  in  such  a  case  as  that 
last  mentioned,  under  a  statute  providing  pains  or  penalties 
against  the  maker  of  a  fraudulent  conveyance  ?  ^  Clearly 
not.'  There  is  solid  ground  for  a  legal  distinction  between 
the  case  of  a  man  who  does  an  act  which  the  common  con- 
science would  repudiate  as  a  fraud  and  one  which  it  would 
regard  as  only  invalid  because  contrary,  e.  g.  to  public  policy. 
Terms  are  often  deceptive,  and  their  use  must  be  narrowly 
scrutinized,  so  that  the  substance  of  things  concealed  by  them 
may  be  regarded.  And  it  is  the  more  important  to  set  out 
with  this  warning  in  regard  to  fraud  under  statutes,  for  the 
reason  tha^t  it  vnll  not  be  practicable  to  keep  constructire 
fraud  separate  from  real  fraud  in  the  following  pages. 

A  remark  may  here  be  made  in  regard  to  the  general  defi- 
nition of  fraud  already  referred  to.  The  law  has  a  dictionary 
of  its  own ;  it  may  declare  an  act  to  be  a  fraud,  or  it  may, 
as  in  the  English  Bankruptcy  Act,  1883,  declare  that  an  act 

^  The  terra  '  wrongful '  will  now  be  often  forgotten  that  Twyne's  Case,  8 

nndentood,  when  naed,  to  expresB  the  Coke,  80,  was  a  criminal  proceeding,  an 

idea  of  gnilt  information  for  fraud  under  18  Eliz. 

>  See  18  Ells.  o.  6,  S  8  ;  27  Eliz.  c  4,  *  Hoyt  v.  Godfrey,  88  N.  Y.  669  ; 

I  8.    Alflo  the  modem  statutes  concern-  Spies  v.  Joel,  1  Dner,  669. 
ittg  fraud  on  the  part  of  debtors.    It  is 
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shall  ^  be  deemed  fraudulent/  ^  which  perhaps  might  not  be 
deemed  fraudulent  in  the  common  understanding  of  the  word. 
And  the  law  may  and  does  amend  the  meaning  of  its  terms 
from  time  to  time,  as  occasion  requires,  still  clinging,  and  in 
most  cases  rightly  clinging,  to  them,  however  greatly  their 
meaning  may  have  been  changed,  rather  than  adopt  new  ones 
or  simply  drop  the  old  ones ;  the  term  ^  fraud '  itself,  which  has 
veered  in  meaning  from  the  extreme  of  personal  dishonor  al- 
most, if  not  all  the  way,  around  to  negligence,  affording  ample 
illustration.^  It  matters  not ;  there  will  still  be  a  clear  distinc- 
tion in  law  as  well  as  in  morals  between  cases  in  which  there  is 
guilt  according  to  the  common  conscience  and  cases  in  which 
there  is  not.  Cases  of  the  latter  kind  may  be  declared  *  fraud- 
ulent '  for  some  purposes ;  the  same  thing  as  cases  of  guilt  they 
cannot  be.^ 

1  §  48.  the  wrong  (that  is,  a  case  where  the 
s  In  Peek  i^.  Deny,  87  Gh.  D.  541,  fraud  was  such  only  according  to  the 
some  of  the  judges  appear  to  have  common  conscience),  and  a  case  of  fraud 
almost  reached  the  point  of  dropping  committed  with  intent  to  defraud.  See 
the  word  '  fraud '  as  a  term  of  actions  e.  g.  Neal  v.  Clark,  95  U.  S.  709,  and 
for  deceit.  See  p.  568.  But  even  if  Strang  v.  Bradner,  114  U.  S.  555,  as  to 
the  doctrine  of  the  Court  of  Appeal  had  discharges  in  bankruptcy  in  respect  of 
not  been  rejected  by  the  House  of  Lords  fraudulent  debts  under  special  statutes. 
(14  App.  Cas.  S87),  there  would  be  Of  a  recent  transaction,  Lord  Justice 
need  to  use  it  on  the  footing  of  fraud  Cotton,  making  use  of  familiar  lan- 
as  involving  guilt  according  to  the  guage,  says  :  '  It  is  what  is  called  a 
common  conscience.  See  p.  582.  The  fraud  upon  the  bankruptcy  law.  I  do 
haziness  of  the  notion  of  moral  fraud  not  for  one  moment  suggest  that  any 
(as  an  element  of  this  action  for  deceit)  fraud  was  intended  .  .  . ;  but  it  is  a 
arises  often,  it  is  believed,  from  con-  thing  not  allowed  by  the  general  policy 
fusing  actual  belief  and  the  belief  of  the  of  the  law  to  attempt  to  avoid  the  pro- 
reasonable  or  average  man.  '  Negli-  visions  of  the  Bankruptcy  Act,  and  in 
gence'  does  not  fit  the  case  well ;  indeed  that  sense  it  is  a  fraud  upon  the  bank- 
it  has  not  been  proposed.  But  the  line  ruptcy  law.  The  clause  [in  a  convey- 
is  not  very  clear.  Supra,  p.  6,  note.  anoe  under  consideration]  is  a  fraud 
'  There  will  no  doubt  be  distinc-  upon  the  bankruptcy  laW,  or  an  evasion 
tions  too  between  different  cases  of  of  the  bankniptcy  law.'  £x  parte  Jack- 
real  fraud  within  the  definition  and  ex-  son,  14  Ch.  D.  725,  741.  See  Siebert 
planation ;  the  criminal  and  the  quasi-  v,  Spooner,  1  Mees.  &  W .  714,  718  ; 
criminal  law  may  weU  take  notice  of  Woodhouse  v.  Murray,  L.  R.  2  Q.  B. 
the  difference  between  a  case  of  fraud  634,  638  ;  Ex  parte  Foxley,  L.  R.  S  Ch. 
without  any  actual  intention  to  commit  515.    Such  a  case  may  or  may  not  be  a 
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It  is  time  now  to  meet  the  question,  what  constitutes  cir- 
cnmTention ;  and  yet  one  may  well  hesitate  before  attempt- 
ing to  define  a  term  for  the  definition  of  which  the  law 
has  not  brought  the  materials  more  closely  together  than  it 
has  for  this  one.  Of  deception  (the  first  branch  of  fraud), 
though  it  cannot  be  said  that  that  has  ever  entered  into 
the  received  nomenclature  of  the  law,  the  state  of  the  law 
enables  one  to  form  a  very  clear  conception ;  ^  of  circum- 
vention, as  a  whole,  the  same  can  only  be  a£Brmed  with  cau- 
tion. Particular  definitions  may  be  given  with  considerable 
confidence ;  no  general  one  can  be  more  than  tentative.  And 
it  is  not  to  be  forgotten  that  circumvention  must  cover  what 
of  fraud  deception  does  not  cover,  if  fraud  itself  has  been 
rightly  defined. 

The  true  way  of  reaching  a  general  definition,  to  be  based 
upon  the  actual  state  of  the  law,  is  to  proceed,  where  there  is 
doubt,  from  the  particular  and  known.  Taking  then  the  or- 
dinary manifestations,  severally,  of  circumvention,  to  wit, 
fraudulent  transfers  of  property,  fraudulent  payments  of 
debt,  and  the  like,  and  schemes  in  general  for  evading 
the  law,  the  following  is  proposed :  Circumvention  consists 
(1)  in  A's  disposing  of  his  property  or  money,  or  yielding 
of  his  rights,  in  favor  of  B,  with  intent  to  hinder,  delay, 
or  defraud  G,  C  being  here  a  creditor  of  or  purchaser  from 
A ;  (2)  in  A's  wrongful  (i.  e.  unlawful  and  guilty)  dispos- 
ing of  his  property  or  money,  or  yielding  of  his  rights,  in 
favor  of  B,  a  creditor  of  A,  so  as  to  make  the  claim  of 
B  to  the  benefit  thereof  apparently  superior  to  the  just 
claim  of  C,  also  a  creditor  of  A,  to  part  of  such  benefit ; 
(8)  in  A's  wrongfully  evading  process  of  the  law  in  favor 

tnie  fraud  (by  the  common  conscience)  have  been  any  actual  parpose  to  commit 

according  to  circamstances ;  if  the  party  fraud  in  the  firat  case  any  more  than  in 

knew  or  had  reason  to  know  the  real  the  second. 

litaation,  the  act  woald  in  principle  be         ^  See  the  definition  of  the  term  near 

a  true  fraud ;  if  he  did  not,  it  would  the  end  of  this  chapter. 

only  be  unlawful.    And  there  may  not 
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of  0 ;  (4)  in  A's  wrongfully  evading  the  law  in  any  other 
way,  against  the  rights  of  C,  in  a  matter  in  which  G  is  not  a 
party .^  Remarks :  '  Creditor '  in  the  first  of  these  cases  is 
used  not  in  strict  technical  sense,  but  in  the  wider  sense  dE 
one  having  a  legal  or  equitable  demand ;  *  ^  disposing '  is 
intended  to  include  all  active  means  of  transferring  rights, 
and  ^  yielding '  all  passive  means,  in  the  way  of  circumven- 
tion ;  <  property '  is  used  in  the  widest  sense ;  and  ^  process  * 
is  meant  to  embrace  all  steps  which  the  law  may  authorize 
for  the  accomplishment  of  its  objects.  The  following  illus- 
trations may  be  given  of  the  foregoing  phases  of  the 
subject :  — 

1.  Of  the  first  one  it  need  only  be  said  that  it  is  the  case 
of  fraud  under  the  statutes  of  Elizabeth,  fraud  upon  creditors 
or  purchasers  of  the  debtor  or  vendor ;  though  it  may  be  no- 
ticed that  for  one  to  convey  one's  property  to  another  with 
intent  to  hinder  or  delay  creditors  or  purchasers  is  a  fraud 
within  what  has  been  said  quite  as  much  as  to  convey  with 
an  intent  to  defraud.^  The  only  difference  is  that  the  latter 
expression  is  often  used  to  denote  '  moral '  fraud. 

2.  The  second  phase  of  the  subject  is  fraudulent  preference 
under   acts  of  bankruptcy  or  insolvency,  a  wrong  not  rec- 

1  K  any  one  will  have  it  that  this  Feigley  «.   Feigley,   7  Md.  587 ;  Lott 

last  phase  of  the  sabject  is  not  defini-  «.  Kaiser,  61  Texas,  665  ;  these  being 

tion,  because  'in  any  other  way*  does  cases  of  conveyances,  pending  or  after 

not  define  anything,  be  it  so ;  it  is  not  divorce  proceedings,  to  defeat  an  eze- 

intended  as  definition,  but  as  a  stepping-  cntion  for  alimony.    Such  are  within 

stone  to  one.  13th  £1.  c.  5.     Further,  see  Burton  «. 

*  See  Blenkinsopp  v.  Blenkinsopp,  Mill,  78  Va.  468  ;  Mannf.  Ca  v.  Wal- 

1  De  G.  M.  &  G.  495  ;  Bouslough  «.  dron,  75  Maine,  472 ;  Welde  v.  Scotten, 

Bouslongh,  68  Penn.  St.  495  ;   Liver-  59  Md.  72  ;  Scott  v.  Hartman,  26  K.  J. 

more  V.  Bontelle,  11  Gray,  217;  Jan-  £q.  89.    The  Maine,  Maryland,  and  New 

rrin  v,  Curtis,  63  N.  H.  312  ;  Janvrin  Jersey  cases  were  cases  of  conveyance 

V.  Janvrin,  60  N.  H.  169  ;   Morrison  to  defeat  actions  for  tort,  and  were  held 

V.  Morrison,  49  N.   H.  69  ;  Turner  p.  to  be  within  the  statute.     But  see  Hill 

Turner,  44  Ala.  437;  Metzler  v.  Metz-  v.  Bowman,  85  Mich.  191,  contra.    The 

ler,  99  Ind.  384;  Dugan  v.  Trisler»  69  statute  speaks  of  creditors  'and  others.' 
Ind.  568  ;  Frakes  v.  Brown,  2  Blackf.        ■  See  Nicholson  »•  Leavitt,  6  N.  Y. 

295  ;   Boils  v.   Boils,   1  Coldw.   284  ;  510  ;  Rnpe  v.  Alkire,  77  Mo.  641. 
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ognized  by  the  courts  apart  from  the  administration  of  such 
acts,^  though  in  principle  a  different  view  of  the  matter  might 
have  been  expected.  An  illustration  of  this  phase  may  be 
given  in  the  language  substantially  of  an  eminent  judge  in 
stating  the  case  before  the  court.  There  had  been  a  transfer 
of  property  by  a  debtor  to  one  of  his  creditors  by  way  of  pay- 
ment of  a  debt.  But  the  debtor  and  the  creditor,  it  was  said, 
well  knew  that  the  debtor  was  insolvent ;  and  knowing  this, 
and  the  law  also,  they  agreed  to  do  the  very  thing  which  the 
legislature  had  declared  to  be  an  act  of  bankruptcy,  but  in 
such  a  way  as  to  avoid,  as  they  supposed,  the  debtor's  com» 
mitting  such  an  act.  ^I  think,'  said  the  learned  judge,  Hhat 
we  ought  to  hold  that  such  a  transaction  was  a  fraudulent 
transfer.*  ^  Another  possible  illustration :  In  consideration  of 
a  past  debt  of  a  certain  sum  and  a  present  advance  of  an 
amount  somewhat  less,  a  trader,  insolvent,  conveys  all  his 
property  to  a  creditor,  giving  to  him  the  right  to  seize  all 
after-acquired  property  of  the  debtor,  though  purchased  with 
the  money  advanced.'  Still  another :  An  owner  of  a  patent 
sells  it,  the  buyer  agreeing  to  pay  to  the  seller  royalties.    The 

1  Burt  V.  Perkins,  9  Oray,  817 ;  WiU-         3  MelliBh,  L.  J.  in  Ez  parte  Pear- 

mottv.  London  CeUuloid  Co.,  34  Ch.  D.  eon,  L.  R.  8  Ch.  667.    *I  think  it  is 

147,  C.  A.     If  it  be  said  that  the  defi-  open  to  the  phuntiffs,*  said  Lord  Chelms- 

aitioii,  in  tlds  particular,  is  a  little  in  ford,  in  Howard  v,  Shrewsbury,  L.  R.  2 

advance  of  the  law  as  it  is,  it  may  be  Ch.  760,  772,  '  to  show  that  the  trans* 

said  in  reply  that  the  law  as  it  is,  L  e.  action,  though  clothed  as  a  purchase, 

the  statutes  aronnd  which  and  finally  was  of  an  entirely  different  description, 

by  which  the    doctrine  of  preference  and  that  it  was  only  made  to  assume 

has  come  into  existence, — the  law  as  an  appearance  to  satisfy  the  letter  of 

it  is  recognizes  the  principle  of  the  defi*  the  Act  of  Parliament,  while  it  violated 

nition,  and  may  be  considered  a  par-  its  spirit.' 

tieular  expression  of   it,   an   example         >  Graham  r.  Chapman,  12  C.  B.  85. 

which  may  yet  be  afforoed  by  other  ex«  The  debtor,  it  is  said,  gets  no   real 

amples  as  public  policy  may  permit  or  equivalent  for  what  he  has  made  over 

demand.    It  comes  to  this  only,  that  to  one  of  his  creditors  to  the  detriment 

there  U  a  case  of  fraud  for  which  the  of  the  rest.     But  as  to  this  case  see 

law  has  not  yet  thought  it  best  to  Lomax  v.  Buxton,  L.  B.  6  C.  P.  107, 

provide  a  remedy.     See  supra,  p.  7,  112,  118,  116. 
note. 
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buyer  at  the  same  time  lends  money  to  the  seller,  and  is  to  be 
repaid  by  retaining  half  the  royalties  as  they  become  due,  and 
the  whole  of  them  in  satisfaction  of  the  debt  in  the  event  of 
the  seller's  bankruptcy  before  the  sum  is  paid.  ^  This  is  a 
clear  attempt  to  evade  the  operation  of  the  bankruptcy  laws.'^ 

8.  One  of  the  provisions  of  the  twenty-fifth  section  of  the 
English  Bankruptcy  Act,  1883,  may  be  referred  to  for  an 
illustration  of  the  third  phase  of  the  definition.  The  statute 
there  provides  for  the  arrest  of  a  debtor,  if  after  a  bankruptcy 
notice  or  a  bankruptcy  petition  by  or  against  him  there  ap- 
pears  probable  reason  to  believe  that  the  debtor  is  about  to 
abscond  with  a  view  of  avoiding  payment  of  the  debt,  or  ser> 
vice  of  a  bankruptcy  petition,  or  appearance  to  any  such  peti- 
tion, or  of  avoiding  examination,  or  of  otherwise  avoiding, 
delaying,  or  embarrassing  bankruptcy  proceedings  against 
him.^  Another  illustration  from  the  use  of  the  old  writ  ^  ne 
exeat  regno,'  or  the  like  statutory  process :  To  avoid  process 
for  the  payment  of  alimony  decreed  in  favor  of  a  wife  in  pro- 
ceedings  for  divorce,  the  husband  is  about  to  leave  the  state, 
and  the  wife  sues  out  the  writ.^  Absconding  with  a  view  of 
avoiding  service  of  process,  and  concealment  of  property  with 
like  view,*  where  these  acts  are  wrongful,  so  as  to  have 
legal  consequences,  are  common  illustrations. 

4.  An  illustration  of  the  fourth  phase :  A,  a  married  man 
domiciled  in  Massachusetts,  goes  to  Maine,  where  the  divorce 
laws  are  different  from  those  of  Massachusetts,  with  a  view 
to  obtaining  a  divorce  there  for  a  cause  which  would  not 

1  Ex  parte  Mackay,  8  Gh.  D.  648,  v.  Hoosman,  6  Paige,  526.     See  alao 

James,  L.  J.     See  Ex  parte  WiUiams,  Coates  v.  Gerlach,  44  Penn.  St.  48. 
7  Ch.  6. 188,  C.  A.  «  2  Story's  Equity,  §  1471.    See  the 

s  See  U.  S.  Rev.  Sts.  $  6021,  sabsec.  Debtors  Act,  1869,  82  &  88  Vict  c.  62, ' 

2,  Baakruptcy  Act,  1876.     And  com*  §  6. 

pare  Blennerhassett  v,   Sherman,   105         *  Sach  an  act  is  in  many  states  made 

XT.  S.  100,  referring  to  Hangerford  v.  a  ground  for  attaching  property ;  as 

Earle,  2  Yem.  261 ;  Hildreth  v.  Sands,  e.  g.  in  Missouri.    R.  S.  1879,  §  898  ; 

2  Johns.  Ch.  86 ;  Scrivenor  v.  Scriv-  Bullene  v.   Smith,  78  Mo.  161.    See 

enor,  7  B.  Mon.  874  ;  Bank  of  U.  S.  also  Taylor  v.  Kuhuke,  26  Kans.  182. 
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authorize  a  divorce  in  Massachusetts ;  and,  without  remaining 
in  Maine  long  enough  to  acquire  a  legal  domicil  there,  ob- 
tains a  divorce  for  such  cause  in  that  state,  and  then  returns 
to  the  state  of  his  domicil.^  Again :  A  man  is  arrested  on 
Sunday,  on  a  pretended  charge  of  crime,  with  a  view  to 
holding  him  until  Monday  and  then  arresting  him  on  civil 
process,  which  is  done.^  Again :  Property  is  given  to 
a  man  upon  the  terms  that  it  shall  not  be  liable  for  his 
debts.^ 

It  will  be  noticed  that  the  constant  factor  in  the  definition, 
and  in  all  the  illustrations  of  it,  is  evasion  of  law>  It  is  be- 
lieved that  this  is  the  radical  idea  of  circumvention,  and  that 
if  there  is  any  form  of  fraud  which  does  not  contain  it,  that 
form  will  be  found  to  be  some  kind  of  deception,  as  touchiug 
motives.  Not  all  evasion  of  law  however  is  fraudulent  in 
any  significant  legal  sense,  since  sometimes  acts  of  the  kind 
are  not  followed  by  any  legal  consequences ;  they  fall  without 
the  notice  of  the  law ;  they  are  not  unlawful.  A  man  may 
set  up  a  rum-shop  just  outside  the  corporate  limits  of  a  town 
in  which  the  sale  of  liquor  is  forbidden  by  law;  a  man 
may  evade  the  marriage  laws  of  hta  state,  if  there  is  no  law 
against  his  doing  so ;  ^  the  mere  evasion  will  not  make  him 
guilty  of  fraud  before  the  law.     Nay,  a  legislature  may  set 

1  Sewan  V.  SewaU,  122  Mass.  166 ;         'See  IMey  v.  Nichols,  12  Pick.  270, 

Tan  Foasen  v.  State,  87  Ohio  St  817.  276 ;  vol.  1,  p.  6. 
'  When   a   person   domiciled   in   this         >  Brandon  v.  Robinson,  18  Yes.  428. 

state  goes,  in  evasion  and  frand  of  the  Bnt  see  Nichols  «.  Eaton,  91  U.  S.  716. 

law  of  his  domicil,  into  another  state.  This  is  holding  a  man  out  in  false  colors; 

in  order  to  obtain  a  divorce  there  for  argument  to  the   contrary  has  to  be 

a  caose  which  .  .  .  would  not  author-  strained.    Upon  this  subject  see  'spend* 

lie  a  divorce  by  onr  law,  it  is  within  thrift  trusts,*  post,  pp.  222,  223. 
the  power  of  the  state,  by  its  courts        ^  Generally  under  color  of  the  forms 

or  its  legislature,  to  declare  or  enact  of  law  ;  but  not  always,  as  see  some  of 

that  a  divorce,  so  obtained  before  ac*  the  illustrations  under  the  third  phase, 
quiring  a  domicil  in  the  other  state,  is        *  See  Putnam  v,  Putnam,  8  Pick, 

or  shall  be  of  no  force  or  effect  in  this  488  ;   Medway  v,  Keedham,   16  Mass. 

state.'     Gray,  C.  J.  in  Sewall  v.  Sew-  167  ;  post,  p.  28. 
all,  supra. 
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before  the  world  a  conspicoous  example  of  immorality,  and 
evade  and  circumyent,  it  seems,  the  solemn  provisions  of  the 
Constitution  itself.^  The  evasion  must  in  itself  be  wrongful. 
And  between  man  and  man  it  must  be  an  interference  with 
actual  rights,  to  be  fraudulent,  legally  speaking,  as  has  been 
intimated  all  along.^  A  man  may  not  e.  g.  dispose  of  his 
property  by  will  contrary  to  certain  laws  of  descent  and  dis* 
tribution,  but  an  attempt  to  do  so,  not  touching  dower  or  the 
like  statutory  rights,  would  not  ordinarily  involve  fraud,  be- 
cause it  could  not  interfere  with  rights ;  ^  assuming  that  the 
property  is  the  testator's  absolutely,  there  are  no  rights  except 
the  widow's  to  be  interfered  with.  For  the  same  reason  a 
man's  conveyance  in  fraud  of  creditors  is  no  fraud  upon  hia 
wife  or  children.^ 

On  the  other  hand,  every  wrongful  evasion  of  law,  touching 
rights,  is  conceived  to  be  a  fraud,  and  every  such  evasion 
practised  against  one  not  a  party  to  the  act  is  a  fraud  by  cir- 
cumvention. That  this  latter  kind  of  evasion  is  true  fraud, 
and  not  constructive,  is  clear.  It  is  a  kind  of  deception, 
though  it  is  not  deception  touching  anybody's  motives ;  that 
is,  it  is  not  practised  upon  a  party  to  the  transaction,  and  it 

^  Bryce,  American  Commonwealth,  property  left  to  pay  all  hU  debts.  Sher- 

Tol.  1,  pp.  629-581.  man  v.  Hogland,  64  Ind.  578  ;  Evans 

*  Bedhead  v.  Weiitwood,  69  L.  T.  v.  Hamilton,  56  Ind.  84  ;  Bentley  v. 

Bep.  298  ;  Haydon  «.  Brown,  ih.  880  ;  Dunkle,  67  Ind.  874 ;  Deataeh  v.  Kotb- 

caaes  of  evasion  of  the  (English)  Bills  meier,  69  Ind.  878 ;  Evans  «.  Nealis, 

of  Sale  Act.    See  5  Law  Quarterly  Be-  69  Ind.  148 ;  Wiley  v,  Bradley,  67  Ind. 

view,  106,  107 ;  Pringle  v.  Pringle,  69  660  ;  Pfeifer  v.  Snyder,   72  Ind.   78 ; 

Penn.  St.  281.     But  see  such  cases  as  Bruker  v.  Kelmy,  ib.  61 ;  Coz  v.  Hon* 

Hae/s  Appeal,  29  Penn.  St  219,  and  ter,  79  Ind.  690 ;  Napper  v.  Yager,  79 

Emerson  v.  Smith,  62  Penn.  St.  90,  Ky.  241;   Lewis  v.  Lamphere,  79  IlL 

under  exemption  laws.     Contra,  Mar-  187;  Taylor  v.  Robinson,  7  Allen,  268. 

shall  V.  Sears,  79  Va.  49 ;  and  see  the  But  see  post,  pp.  80,  187,  898. 

chapter  on  Oonstraction  of  the  Statute  *  Com  p.  Fay  v.  Winchester,  4  Met. 

(of  ISthElix.).  1(18. 

In  some  states  it  is  held  that  a  credi-  -     ^  Pringle  v.  Pringle,  69  Penn.  St 

tor  cannot  have  a  fraudulent  conveyance  281  ;  Bonslough  v,  Bouslough,  68  Penn. 

of  his  debtor'Set  aside  without  showing  St   496 ;    Wall  v.   Provident  Inst  S 

that  the  debtor  did  not  have  sufficient  Allen,  96  ;  8.  c.  6  Allen,  820. 
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may  be  perfectly  open.^  In  all  except  portions  of  the  third 
phase,  evasion  of  law  is  simulating  one  thing  while  doing,  or 
endeavoring  to  do,  another.  ^  Aliud  simulatur,  aliud  agitur;'' 
it  is  professing  to  conform  to  the  law,  while  endeavoring  to 
avoid  it.  Even  the  case  of  eluding  the  sheriff,  under  the  tliird 
phase,  is  very  like  this ;  it  is  evading  the  law's  process  by 
concealment,  and  so  by  deception ;  tliough  it  is  not  deception 
touching  the  motives  to  any  transaction  between  the  wrong- 
doer and  the  party  wronged,  and  so  does  not  belong  to  the 
first  branch  of  fraud. 

Assuming  all  this  to  be  correct,  the  following  may  now  be 
offered  as  a  general  definition  of  the  term  in  question: 
Fraudulent  circumvention  consists  in  endeavor  to  alter  rights 
by  wrongfully  evading  the  law  in  a  matter  in  which  the  per- 
son  to  be  wronged  is  not  a  party.  Remarks :  1.  The  law 
may  be  evaded  either  by  circuitous  means,  as  where  A  con- 
veys his  property  to  B  with  intent  to  defraud  his  creditor  G  ; 
or  directly,  as  where  A  wrongfully  conceals  his  property  with 
like  intent.  There  is  then  nothing  in  the  literal  meaning  of 
the  word  ^  circumvention.'  2.  The  word  *  person '  includes 
all  beings  capable  of  rights ;  citizens,  partnerships,  bodies 
corporate  and  politic,  the  state. 

Whatever  falls  under  the  definition  is  real  fraud ;  ^  what- 
ever falls  short,  and  yet  may  for  some  purposes  require  to  be 
considered  as  in  the  same  case,  is,  properly  speaking,  con- 
structive fraud,  or,  to  coin  a  term,  constructive  circumvention. 
It  will  not  be  found  practicable,  as  has  already  been  intimated, 
to  observe  this  distinction  by  specific  division  of  the  subject ; 
and  whether  a  case  of  possible  fraud  in  the  new  form  is  actual 
or  constructive  must  be  left  to  be  determined,  when  necessary, 
by  squaring  it  with  the  considerations  above  set  forth,  so  far 
as  they  are  accurate. 

1  Vol.  1,  p.  15 ;  Gragg  v,  Martin,  >  As  to  the  case  of  preference,  see 
IS  Allen,  498.  sapra,  p.  7,  note. 

*  Dig.  4,  3,  1,  2  ;  vol.  1,  p.  4,  note. 
vol..  II.— 2 
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Let  US  now,  at  the  risk  of  a  little  repetition,  have  the  con- 
clusion of  the  whole  matter  of  defining  fraud :  Fraud  consists 
in  endeavor  to  alter  rights  by  deception  touching  motives,  or 
by  circumvention  not  touching  motives.  Deception  here  con- 
sists in  endeavor  to  alter  rights  by  creating  wrongfully  a  false 
impression  upon  one's  miud  in  a  matter  in  which  the  one 
deceived  is  a  party  with  the  wrongdoer.^  Circumvention  here 
consists  in  endeavor  to  alter  rights  by  wrongfully  evading  the 
law  in  a  matter  in  which  the  person  to  be  wronged  is  not  a 
party.* 

The  last-named  subject  will  be  considered  under  the  heads : 
I.  Evasion  of  Law  under  the  Statutes  of  Elizabeth.  II.  Eva- 
sion of  Law  by  Preference :  Bankruptcy  Laws.  III.  Evasion 
of  Process.  IV.  Evasion  of  Law  in  other  Ways.  Through- 
out it  will  be  necessary  to  ascertain  what  constitutes  the  guilt, 
that  is,  the  peculiar  wrongfulness,  of  the  act  in  question,  —  in 
a  word,  what  makes  an  act  a  fraud  in  the  way  of  circumven- 
tion. In  this,  it  is  believed,  will  be  found  the  justification  of 
what  has  been  said  in  regard  to  the  standard  or  test  of  the 
law.    But  there  are  some  preliminary  subjects. 

^  There  is  jnst  a  suspicion  of  danger  fraud  has  been  left  aside.     The  writer's 

in  speaking  of  the  one  deceived  as  'a  acquaintance  with  criminal  law  is  not 

party  with  the  wrongdoer,'  or  the  like,  such  as  to  justify  him  in  laying  open 

—  of  conveying  the  idea  of  joint  wrong-  that  domain.     Perhaps  another  wiU  do 

doing  between  the  two  ;  but  it  is  diffi-  it.     Meanwhile   however   it  is  appre- 

cult  to  make  the  matter  better  without  bended  that  bribery  is  bribery,  and  em- 

a  circumlocution.  bezzlement  embezzlement  (et  sic  de  aliis), 

'  In  trying  to  cut  a  path  through  and  not  fraud  ;  or  if  fraud,  then  fraud 

the  wilderness,    the   criminal   law  of  and  something  else. 
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I.    EVASION  OP  LAW  UNDER  THE  STATUTES 

OP  ELIZABETH. 


CHAPTER  IL 

FRAUDULENT  CONVEYANCES  AT  COMMON  LAW. 

The  subject  for  consideration  in  the  earlier  portion  of  this 
volume  is  fraud  under  the  statutes  of  Elizabeth,  and  the  cor- 
responding statutes  in  this  country,  passed  in  aid  of  creditors 
and  purchasers ;  the  earlier  of  the  statutes  of  Elizabeth  ^  hay- 
ing been  passed  for  the  relief  of  creditors,  the  later  ^  for  the 
relief  of  purchasers.  But  there  is  a  preliminary  question  not 
without  interest.  It  has  sometimes  happened  that  a  case 
touching  rights  under  a  transaction  in  the  nature  of  a  fraud- 
ulent conveyance  has  come  before  the  courts,  which  fell  with- 
out the  terms  of  these  statutes ;  ^  and  this  has  raised  the 
question  whether  there  is  any  authority  of  law  for  giv- 
ing  relief  or  redress  to  the  party  making  complaint  of  the 
transaction. 

The  answer  has  generally  if  not  always  been  in  the  affirma- 
tive,^ though  in  most  cases  it  has  been  in  the  way  of  a  mere 

1  13  Eliz.  c.  6.  «  27  Eliz.  c.  4.         *  Twyne's  Case,  8  Coke,  80,  88,  cit- 

*  See  6.  g.   Blennerbassett  v,  Sher-  ing  Upton  v.  Basset,  87  Eliz. ;  Coke, 

Bum,  105  U.  S.  100,  of  a  fraudulent  con-  Litt  76,  290  b  ;  Ryall  v,  BoUe,  1  Atk. 

oealinent  of  a  mortgage,  to  enable  the  165,  Lee,  C.  J.  ;  Cadogan  v.  Kennett, 

mortgagor  to  get  credit.    The  mortgage  2  Cowp.  482 ;  Barton  v.  Yanheythuy- 

was  declared  'fraudulent  and  void  at  sen,  11  Hare,  126, 182 ;  Herrick  v.  Att- 

oommon  law.'     There  were  also  mis-  wood,  2  De  G.  &  J.  21 ;  Rickards  v, 

representations  by  the  mortgagee  ;  and  Attomey-Qeneral,  12  Clark  &  F.  80  ;  4 

the  case  more  properly  belongs  to  the  Kent,   Com.    462,   468 ;    Hamilton  v. 

■abject  of  misrepresentation.  Bussel,   1    Cranch,    809  ;   Hudnal   v. 


20  CmCUMVENTTON.  [OHAP.  H. 

dictum,  repeating  without  consideration  what  had  been  said 
by  Sir  Edward  Coke  ^  or  Lord  Mansfield.^  The  language  most 
frequently  used  is  that  the  statutes  of  Elizabeth  are  only  ^  decla- 
ratory of  the  common  law,'  *  though  Lord  Mansfield,  followed 
by  others,  has  put  the  matter  in  a  somewhat  different  way. 
His  lordship  said  that  ^  the  principles  and  rules  of  the  com- 
mon law  as  now  universally  known  and  understood  are  so 
strong  against  fraud  in  every  shape  that  the  common  law 
would  have  attained  every  end  proposed  by  the '  two  statutes  of 
Elizabeth.^  Still  another  suggestion  may  be  drawn  from  a  rule 
of  law  running  back  to  very  early  times,  that  statutes  aimed 
against  fraud  should  be  liberally  interpreted,'^  and  that  cases 
of  fraud  falling  without  the  letter  of  the  statute  may  be  within 
its  equity,^  or  spirit.    These  suggestions,  as  furnishing  a  ground 

Wilder,  4  McCord,  294  ;  Peck  v.  Land,  here  was  out  of  the  words,  yet  it  should 

2  Kelly,  1  ;  Clements  v.  Moore,  6  Wall,  be  within  the  equity,  of  the  statute. 

299  ;  Gary  v.  Jacobson,  56  Miss.  204  ;  For  it  is  to  be  considered  that  the  stat- 

£dmonson  v.  Meacham,  60  Miss.  S4.  ute  was  made  for  the  redress  of  fdse 

The  last  case  is  a  striking  illustration,  covin,  and  to  give  a  speedier  remedy 

Infra,  p.  27.  to  right.    And  aU  such  statutes  are  in 

1  In  notes  to  Twyne*s  Case,  ut  supra,  adrancement  of  justice,  and  beneficial 

3  In  Cadogan  v.  Kennett,  supra.  to  the  public  weal,  and  therefore  shall 

*  Upton  V.  Basset,  d  Coke,  80,  83  ;  be  extended  by  equity.'  By  'equity' 
Coke,  Litt.  76,  290  b  ;  Ryall  v.  Rolle,  1  here  is  not  meant  the  law  of  the  Court 
Atk.  166,  Lee,  C.  J.  ;  Herrick  v.  Att-  of  Chancery,  but  natural  justice  or  the 
wood,  2  De  0.  &  J.  21 ;  Hamilton  v.  spirit  of  the  law.  The  case  was  tres- 
Russel,  1  Cranch,  810,    816;   Hudnal  pass. 

V.  Wilder,  4  McCord,  294.    Coke  here  An  example  of  the  action  of  the 

lays  stress  upon  the  use  of  the  word  courts  towards  fraud,  in  what  was  con- 

*  declare '   ( *  Be   it  therefore  declared^  sidered  as  in  aid  of  the  statute,  may  be 

ordained,  and  enacted  *)  in  the  statute  seen  in  cases  in  which  an  exception  of 

of  18th  Elizabeth.    8  Coke,  88 ;  Coke,  fraud  has  been  engrafted  upon  a  stat- 

Litt.  76,  270  b.    But  that  seems  rather  ute  ;  as  in  the  case  of  the  fraudulent 

far-fetched.  concealment  of  a  cause  of  action.    Ante, 

*  Cadogan  o.  Kennett,  2  Cowp.  482,  vol.  1,  pp.  24-26.  But  perhaps  the 
484  ;  Clements  v.  Moore,  6  Wall.  299,  most  striking  instance  of  the  kind  is 
812;  Peckv.  Land,  2  Kelly,  1,  10  ('The  found  in  the  rule  of  part  performance 
statute  of  Elizabeth  goes  no  further  than  in  regard  to  oral  contracts  for  the  sale 
the  common  law  as  7un<7undentood').  of  land.    That  rule  is  in  the  teeth  of 

*  Twyne*s  Case,  ut  supra.  the  Statute  of  Frauds ;  but  it  appeared 

*  WimbiBh  v.  Tailbois,  Plowd.  88,  to  the  judges,  with  good  reason,  to  be 
69.    Montague,  C.   J.  :    'If  the  case  necessary,  in  order  to  prevent  wrong- 
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for  dealing  with  fraud  not  directly  within  any  statute,  are 
worthy  of  special  notice. 

The  last  case  referred  to  was  before  the  reign  of  Elizabeth, 
and  points  to  the  existence  therefore  of  earlier  statutes  re- 
lating to  fraud.  And  indeed  there  were  many  such,  of  vary- 
ing extent  and  purpose.  A  provision  of  Magna  Gharta  may 
be  looked  upon  as  a  starting-point.  The  thirty-second  article 
(or  *  chapter ')  provided  that  no  freeman  should  henceforth 
give  or  sell  any  more  of  his  land  but  so  that  of  the  residue 
the  lord  of  the  fee  might  have  the  service  due  to  him  as  belong- 
ing to  the  fee.  It  is  obvious  that  the  tenant,  if  not  restrained 
by  law,  could  by  craft  or  circumvention  convey  away,  and  take 
the  value  of,  the  fee  and  defraud  the  lord  of  his  dues.  Here  is 
a  plain  recognition  of  the  principle  of  the  first  of  the  statutes 
of  Elizabeth.  The  same  may  probably  be  Said  of  the  article 
against  conveyances  in  mortmain,^  and  also  of  the  Statute  of 
Quia  Emptores.^  None  of  these  statutes  however  speaks  in 
terms  of  fraud. 

The  earliest  statute  worthy  of  particular  notice,  which  deals 
directly  with  fraudulent  conveyances,  is  of  the  year  1376-7,* 
that  is,  about  two  centuries  before  the  statutes  of  Elizabeth. 
In  that  statute,  which  is  in  Anglo-French,  the  Commons  pray 
that  whereas  divers  persons,  as  well  heirs  of  tenements  as 
others,  borrow  money  or  goods  of  many  people  of  the  king- 
dom, and  then  give  all  their  tenements  and  chattels  to  their 
friends,*  by  collusion  of  having  the  profits  thereof  at  their 

doers  from  turning  the  very  law  itaelf  256  ;  a  statute  of  mortmain  directed 

to  their  protection.    Ante,  vol.  1,   p.  against  craft   ('sotile  ymagination    et 

445.     Still  it  is  a  very  dangerous  thing  par  art  et  eng3m  *)  in  terms. 

for  the  ooorts  to  tack  an  exception  to  a  s  is  Edw.  1,  c  1  (1290). 

statute  the  language  of  which  does  not  <  50  £dw.  S ;  2  Rot.  Pari.  p.  S69, 

suggest  it,  even  when  that  exception  No.  51.    The  statute  being  an  unfa- 

relates  to  fraud.    See  vol.  1,  pp.  24-26,  miliar  one,  it  is  given  in  fulL    So  of 

in  regard  to  concealment  of  a  cause  of  the  next  one. 

action  ;  and  see  poet,  ch.  4,  §  2,  in  re-  *  Com  p.  Dodd  v.  Browning,  1  Calen- 

gard  to  exemption  laws.           ^  dars  in  Ch.    p.  xiii  (temp.   Hen.  5) ; 

»  Magna  Charta,  c.  86.    See  15  Rich.  William  of  Aruudel  v.  Berkeley,  ib.  p. 

S,  a  5  (1891);  Digby,  HUt.Real  Prop,  xxxv  (temp.  Hen.  6).    In  these  cases 
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pleasure,  and  then  betake  themselves  to  Westminster,  St 
Martin,  or  other  privileged  places,  and  there  live  in  great  state 
Q  contenance ')  on  other  goods,  in  manner  aforesaid,  so  that 
their  creditors  shall  be  greatly  put  to  it  to  get  a  small  part  of 
their  debts,  on  releasing  the  rest ;  and  then  the  debtors  return 
to  their  houses,  and  have  back  their  tenements,  goods,  and 
chattels  at  their  pleasure  by  assent  of  their  said  friends  ;  and 
by  reason  of  such  frauds  and  collusions  many  persons  of  the 
kingdom  are  very  sorely  grieved,  and  some  entirely  destroyed ; 
therefore  the  Commons  pray  remedy  by  a  writ  of  debt  against 
such  occupiers  of  such  tenements  and  chattels,  or  other  suit- 
able remedy.  In  answer  the  king  wills  that  if  it  shall  be 
found  that  such  feoffments  were  made  by  collusion,  the  credit- 
ors shall  have  execution  on  the  said  lands  as  before,  as  if  no 
such  feoffments  had  been  made. 

A  statute  of  similartype,  of  the  reign  of  Henry  the  Seventh,* 
follows,  after  an  interval  of  a  century  and  more,  by  which 
time  statutes  had  come  to  assume  a  more  familiar  and  formal 
style.  This  one  recites,  in  English,  that  where(as)  oftentimes 
deeds  of  gift  of  goods  and  chattels  have  been  made  to  the 
intent  to  defraud  creditors  of  their  duties,^  and  the  person 
that  maketh  the  said  deeds  goeth  to  sanctuary  or  other  places 
privileged,  and  occupieth  and  liveth  with  the  said  goods  and 
chattels,  their  creditors  being  unpaid,  it  is  ordained  ^  that  all 
deeds  of  gift  of  goods  and  chattels,  made  or  to  be  made  of 
trust,  to  the  use  of  that  person  that  made  the  same  deeds, 
be  void  and  of  none  effect. 

This  statute,  it  will  be  noticed,  appears  to  supplement  the 
one  first  given;  that  one,  notwithstanding  the  language  of 

the  donees  rofosed,  in  the  one  case  to  '  '  It  is  ordained,  enacted,  and  estab- 
give  np  the  lands,  in  the  other  to  per-  lished,  by  the  assent  of  the  lords  spirit- 
form  the  tmsts,  ana  the  suits  are  to  aal  and  temporal,  and  at  the  request  of 
compel  them.  The  cases  are  reprinted  the  Commons,  in  the  said  Parliament  as- 
in  Digby,  Hist.  Real  Prop.  269.  sembled,  and  by  authority  of  the  same;  * 
1  ^  Hen.  7,  c.  4  (1487-8).  quoted  here  in  contrast  with  the  Ian- 
*  Used  in  the  old  law  for  debts.  guage  of  the  earlier  statute. 
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the  prayer,  relating  only  to  conveyances  of  land.  This  second 
statute  too  brings  into  prominence  what  is  but  matter  of  in- 
ference before,  to  wit,  that  trusts  were  obnoxious  as  being 
fraudulent  devices  for  avoiding  ^  duties  ; '  and  from  this  time 
on,  until  modem  times,  trusts  are  looked  upon  by  the  courts 
of  law  as  a  convenient  cover  for  fraud.  The  fact  is  brought 
out  again  in  the  next  reign,  in  the  famous  Statute  of  Uses.^ 
The  statute  begins  by  reciting  that  lands,  tenements,  and 
hereditaments  ought  not  to  be  transferred  but  by  solemn 
livery,  etc.,  without  covin  or  fraud,  yet  divers  and  sundry 
imaginations,  subtle  inventions,  and  practices  have  been  used, 
whereby  hereditaments  have  been  conveyed  by  fraudulent 
feoffments,  fines,  recoveries  and  other  assurances  made  to 
secret  uses,  intents,  and  trusts,  etc.,  by  occasion  of  which 
fraudulent  feoffments,  confidences,  and  trusts,  divers  and 
many  heirs  have  been  unjustly  at  sundry  times  disherited, 
the  lords  have  lost  their  wards,  marriages,  reliefs,  harriots, 
escheats,  aids  for  making  the  eldest  son  a  knight  and  for 
marriage  of  daughters,  and  scantly  any  person  can  be  cer- 
tainly assured  of  any  lands  by  them  purchased^  nor  know 
surely  against  whom  they  shall  use  their  actions  or  executions 
for  their  rights,  titles,  and  duties,  etc.  Therefore  it  was 
enacted  that  he  who  had  the  use  in  lands  conveyed  should 
henceforth  stand  and  be  seised  thereof ;  an  enactment  at  once 
evaded  by  the  technical  trusts  of  modem  times,  which,  it 
need  hardly  be  said,  have  escaped  the  opprobrium  of  the 
earlier  uses. 

From  this  time  on  the  trusts  that  fall  under  the  condem- 
nation of  the  law  (for  the  courts  continued  to  reprobate  trusts 
as  much  as  ever)  are  the  untechnical  tmsts,  generally  speak- 
ing, arising  from  the  retention  of  possession,  or  the  secret 
reservation  of  benefits,  by  a  vendor  of  property  conveyed,  to 
outward  appearance,  absolutely.    ^  Here  was  a  trust  between 

1  27  Hen.  8,  c.  10  (1585).  For  ear-  2,  c.  9  ;  7  Rich.  2,  c.  12;  15  Rich.  2, 
liar  legialatLon  of  the  kind,  see  1  Bich.    c.  5,  Mortmain  Act 
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the  parties/  it  was  said  in  the  leading  and  most  famous 
modern  case,^  ^  for  the  donor  possessed  all  and  used  the  goods 
as  his  own,  and  fraud  is  always  apparelled  and  clad  with 
a  tinist;  and  a  trust  is  a  cover  of  fraud.'' 

All  this,  and  more,  by  way  of  statute  and  statutory  inti- 
mation before  the  Elizabethan  legislation.  But  the  existence 
of  the  earlier  laws  began  to  fade  from  memory  in  an  age 
when  letters  were  not  greatly  cultivated;  the  fact  itself  in 
course  of  time  turned  to  a  tradition ;  and  tradition  soon 
forgot  its  ground.  So  it  seems ;  and  this,  in  connection  per- 
haps with  the  old  unwritten  law  of  deceit,^  is  probably  the 
foundation  of  the  modern  belief  that  the  statutes  of  Eliza- 
beth were  only  declaratory  of  the  common  law.  Indeed  in 
this  country  familiar  English  statutes  passed  before  the  sepa- 
ration are  in  some  cases  spoken  of  as  part  of  our  common 
law.* 

It  is  easy  then  to  see  how  the  earlier  of  the  two  statutes 
of  Elizabeth,  relating  to  creditors,  might  be  considered  as 
little  if  anything  more  than  a  stringent,  though  not  exhaust- 
ive, declaration  of  the  old  law  as  being  common  law;  and 
also  to  see  how  belief  should  come  to  be  acted  upon,  as  it 
has  been,  as  founded  upon  fact.  In  regard  to  the  later  of 
the  two  Elizabethan  statutes  relating  to  purchasers,  the  case 

1  Twyne's  Case,  8  Coke,  80.  that  the  donee  shall  deal  favorably  with 

'  It  was  resolved  in  this  case  that  him  in  regard  of  his  poor  estate,  either 

thouj^  there  was  a  tnie  debt  to  Twyne  to  permit  the  donor,  or  some  other  for 

(against  whom  Coke,  Attorney-General,  him^  or  for  his  benefit,  to  use  or  have 

had  filed  an  information  for  fraud)  and  possession  of  them,  and  is  contented 

a  good  consideration,  yet  it  was  not  that  he  shall  pay  him  his  debt  when  he 

within  the  proviso  of  the  statute  be-  is  able ;  this  shall  not  be  called  bona 

cause  it  was  not  bona  fide,  *for  no  gift  fide  within  the  said  proviso,   for  the 

shall  be  deemed  to  be  bona  iide  within  proviso  saith  on  a  good  consideration 

the  said  proviso  which  is  accompanied  and  bona  fide.' 

with  a  trust ;  as  if  a  man  be  indebted         *  The  old  writ,  and  the  defence,  of 

to  five  persons  in  the  several  sums  of  deceit ;  but  that  is  a  different  thing. 
£20,  and  hath  goods  of  the  value  of         *  The  statutes  of  Elizabeth  them- 

£20,  and  makes  a  gift  of  all  his  goods  selves  have  been  so  treated  in  some 

to  one  of  them  in  satisfaction  of  his  States,  as  in  New  Hampshire,  and  in 

debt,  but  there  is  a  trust  between  them  Maasachasetta. 
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is  different.  There  is  indeed  the  suggestion  of  the  latter 
part  of  the  extract  above  made  from  the  Statute  of  Uses,  — 
^  scantly  any  person  can  be  certainly  assured  of  any  lands 
by  them  purchased,'  — but  the  only  remedy  given  is  annexing 
the  seisin  to  the  use  ;  and  there  is  silence  in  the  other  legis- 
lation. But  doubt  is  removed  by  a  case  already  cited ,^  which 
was  decided  but  ten  years  after  the  passage  of  the  statute  in 
question,  and  fell  without  the  same.  The  Common  Pleas  in 
that  case  adjudged  that  if  a  man  makes  a  lease  for  years  by 
fraud  and  covin,  and  afterwards  makes  another  lease  bona 
fide,  but  witliout  fine  or  retit  reserved,  the  second  lessee 
should  not  avoid  the  first  lease  r  ^  for  it  was  agreed  that  by 
the  common  law  an  estate  made  by  fraud  should  be  avoided 
only  by  him  who  had  a  former  right,  title,  debt,  or  demand.'  * 
And  to  make  the  matter  still  plainer,  the  court  adds  that  even 
he  who  hath  right,  title,  interest,  debt,  or  demand  more 
puisne  (later)  shall  not  avoid  a  gift  or  estate  precedent  by 
fraud  by  the  common  law.' 

From  this  it  appears  that  there  was  neither  statute  to  which 
the  rule  of  liberal  interpretation  could  be  applied,  nor  com- 
mon law,  to  reach  the  case  of  a  purchaser  having  no  prece- 
dent right,  title,  interest,  debt,  or  demand ;  and  what  has 
been  said  shows  also  how  far,  and  in  what  sense,  it  is  true 
that  the  legislation  of  Elizabeth  was  ^  declaratory  of  the  com- 
mon law.'  Were  it  not  for  the  intimation  of  Lord  Mansfield, 
or  for  the  fact  behind  that  intimation,  the  expansiveness 
of  the  common  law,  the  conclusion  could  scarcely  be  doubt- 
ful,—  the  common  law  took  care  of  the  rights  of  creditors; 
for  purchasers  it  had  no  help.  But  a  hundred  years  ago 
Lord  Mansfield,  in  some  respects  a  hundred  years  ahead  of 
his  time,  thought  that  the  principles  of  the  common  law  as 
then  understood  were  such  towards  fraud  as  to  have  enabled 

*  Upton  V.  Basset,  stated  in  8  Coke,  '  See  Penniman  v.  Cole,  8  Met.  496, 
88.  499. 

*  On  authority  of  22  Ass.  72. 
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it  to  attain  every  end  proposed  bj  tlie  two  statutes  of  Eliza- 
beth ;  ^  and  if  that  was  a  somewhat  sanguine  statement,  it  was 
a  very  good  prophecy,  assuming  that  the  later  growth  of  the 
common  law  generally  is  fair  evidence  of  what  would  have 
proved  to  be  its  expansiveness  in  dealing  with  the  kind  of 
fraud  under  consideration. 

It  is  not  necessary  to  take  Lord  Mansfield  narrowly.  By 
the  *'  common  law '  he  probably  did  not  mean  the  law  admin- 
istered in  the  courts  of  law  alone  and  unaided,  though  he  was 
ever  drawing  equity  that  way.  The  common  law  as  a  whole, 
whether  administered  by  courts  of  law  or  of  equity,  would 
meet  the  demands  of  society,  —  that  was  probably  his  lord- 
ship's meaning ;  if  not,  the  statement  was  too  wide  even  as  a 
prophecy.  Modern  equity  in  the  technical  sense  has  certainly 
had  its  share  in  establishing  a  common-law  doctrine  in  re« 
gard  to  fraudulent  conveyances,  and  that  in  cases  beyond  the 
reach  of  jurisdiction  at  law  in  any  view. 

One  or  two  illustrations  may  be  given:  A  man  named 
Attwood^  executed  a  voluntary  mortgage  to  his  sisters  to  se- 
cure a  past  debt,  and  was  allowed  to  retain  the  title  deeds  to 
enable  him  to  give  d  first  mortgage  to  a  creditor  who  was 
pressing  him  with  suit.  Attwood  deposited  the  deeds  with 
this  creditor,  but  afterwards,  without  the  creditor's  concur- 
rence, obtained  them  again,  and  with  them  made  a  mortgage 
to  the  plaintiff,  without  notice,  for  a  sum  larger  than  the 
amount  due  to  the  sisters.  On  a  question  of  priority  it  was 
held  that  the  sisters  must  be  postponed  to  the  plaintiff.  The 
case  fell  without  the  statute  of  27th  Elizabeth,  unless  the 
theory  of  the  *  equity  of  the  statute'  could  be  invoked.  This 
the  court  was  inclined  to  apply ;  but  Lord  C  ran  worth  declared 
that  if  the  case  did  not  fall  within  the  statute  at  all,  so  that 
the  sisters  could  not  maintain  ejectment  for  want  of  a  legal 
title,  that  would  not  affect  the  case.    The  jurisdiction  of  equity 

^  Cadogan  v.  Kennett,  2  Cowp.  432,  <  Herrick  v,  Attwood,  2  De  G.  & 
484.  J.  21. 
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had  existed  prior  to  the  statute,  and  had  not  been  taken  away 
by  it ;  the  statute  had  only  given  a  clearer  and  more  extended 
remedy.  Again  it  is  held  in  some  states  that  where  a  debtor 
in  fraud  of  his  creditors  pays  for  property,  and  procures  the 
title  to  be  made  to  another,  the  transaction  is  not  within  the 
statute  of  13th  Elizabeth,^  but  that  equity  will  treat  the  trans- 
action as  invalid  on  common-law  grounds.^ 

Nor  have  the  courts  of  law  in  like  recent  times  stopped 
with  asserting  the  common-law  jurisdiction;  they  too  have 
acted  upon,  the  assertion,  and  this  both  in  England  and  in 
America.^  In  the  first  case  cited  an  information  had  been 
filed  on  behalf  of  the  Crown,  praying  the  benefit  of  a  judg- 
ment of  outlawry  and  that  a  certain  deed  by  the  outlaw  might 
be  set  aside  as  fraudulent  and  void  against  the  Crown.  This 
was  a  matter  clearly  without  the  statutory  law ;  but  the 
jurisdiction  was  sustained  as  being  founded  upon  the  com- 
mon law. 

Thus  stands  the  case  on  the  question  proposed  at  the  begin- 
ning of  this  chapter.  It  is  believed  that  upon  this  evidence 
one  cannot  go  far  wrong  in  asserting  that  where  statute,  lib- 
erally interpreted,  fails,  a  remedy  still  exists  by  the  common 
law  '  as  now  understood,'  in  the  language  of  Lord  Mansfield, 
whether  by  a  suit  at  law  or  in  equity,  for  every  case  of  *  en- 
deavor to  alter  rights  by  wrongfully  evading  the  law  in  a 
matter  in  which  the  person  to  be  wronged  is  not  a  party.' 
And  that  may  have  some  special  significance  for  the  newer 
states  of  the  Union,  and  for  the  territories,  and  for  yet  newer 
and  remoter  lands  in  which  the  English-speaking  race  is 
planting  itself,  where  legislation  may  be  wanting  or  imper- 
fect ;  for  it  is  to  be  remembered  that  the '  expansiveness  of 
the  common  law '  means  not  only  growth  from  a  germ,  but 

^  Edmonson  v.  Meacbam,  60  Miss,  ferring  to  Lamplngh  v.   LAmpliigh,  1 

84 ;  Crozier  r.  Young,  3  Mon.   157  ;  P.  Wms.  111. 

Gowing  V.    Rich,   1   Ired.   553.      Sed         '  See  e.  g.   Ricknrds  v.   Attorney- 

qnsre.    See  post,  pp.  123-127.  General,  12  Clark  &  F.  30  ;  Hudnal  v. 

*  Edmonson  v,  Meacham,  snpra,  re-  Wilder,  A  McCord,  294. 
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adaptability  of  the  growing  principle  to  new  surroundings 
and  to  new  systems  of  government.  America  ba6  attested 
this  on  a  scale  large  enough.^ 

But  it  is  necessary  to  guard  against  being  led  astray  by 
a  phrase.  The  common  law  is  indeed  expansive ;  but  it  is 
expansive  only  upon  right  lines,  that  is,  only  upon  certain 
lines  of  principle  or  of  public  policy.  It  will  not  do  to  say 
that  the  courts  will  always  provide  a  remedy  for  fraudulent 
conduct.  A  right  under  the  law  must  have  been  invaded ; 
and  it  would  be  entirely  contrary  to  the  course  of  tlie  action 
of  the  courts  to  say  that  because  certain  conduct  was  of  a 
fraudulent  nature,  the  common  law  might  be  expanded  so  as 
to  reach  it.  In  other  words  tlie  courts  do  not  affirm  a  right 
ex  post  facto,  which  there  was  no  good  reason  to  suppose  was 
already  in  existence  ;  or,  if  this  will  make  the  point  clearer, 
the  courts  will  not  declare  the  existence  of  a  law  against  a 
particular  act  of  a  fraudulent  nature  merely  because  that  act 
has  been  committed.  If  there  is  no  reason  for  saying  that 
a  right  or  a  law  existed  which  has  been  infringed,  the  courts 
generally  leave  it  to  the  legislature  to  create  the  right  or 
the  law. 

There  may  then  be  cases  of  fraud,  or  rather  cases  in  which 
all  the  elements  of  fraud  may  be  found  except  the  pre-existence 
of  a  law  or  right  (it  matters  not  here  which  it  may  be  called), 
with  which  the  courts,  in  accordance  with  immemorial  prac- 
tice and  with  sound  views  of  political  economy,  may  not  deal. 
The  books  furnish  some  striking  illustrations.  A  famous 
case*  in  Massachusetts  may  be  referred  to.  The  town  of 
Medway  brought  assumpsit  against  the  town  of  Ncedham 
for  expenses  incurred  in  the  support  of  C  and  his  wife,  pau- 
pers, alleged  to  have  their  legal  settlement  in  Needham.    The 

1  The  common  law  may  contract  too,  found  necessary  to  contract  the  law  of 

as  well  as  expand,  when  necessary  ;  and  fraud. 

America  has  attested  this  also.     But  it         ^  Medway   v,    Needham,    16   Mass. 

is  hardly  probable  that  it  will  ever  be  157. 


CHAP.  II.]  STATUTES  OF  ELIZABETH.  29 

case  turned  upon  the  validitj  of  the  marriage  of  the  paupers. 
At  the  time  of  the  supposed  marriage  they  were  inhabitants 
of  Massachusetts  Bay ;  but  the  law  of  the  province  prohibiting 
their  marriage  (the  man  being  a  mulatto  and  the  woman 
white),  they  went  into  the  neighboring  province  of  Rhode 
Island,  the  laws  of  which  did  not  prohibit  the  marriage,  and 
were  there  duly  married,  and  then  returned  to  Massachusetts. 
It  was  now  objected  by  the  defendants  that  the  marriage  was 
void  ;  ^  but  the  court  ruled  the  contrary. 

The  principle,  as  the  court  declared,  was  that  a  marriage 
good  in  the  country  in  which  it  was  entered  into,  was  good 
everywhere ;  and  it  made  no  difference  that  the  parties  had 
gone  elsewhere  to  evade  the  laws  of  their  own  country.  It 
was  not  so  with  regard  to  the  law  of  contracts  generally ;  but 
the  law  relating  to  marriage  stood  upon  exceptional  grounds 
of  policy.  The  meaning  of  this  clearly  is,  that  with  regard 
to  contracts  generally,  laws  already  existed,  whether  by  acts 
of  the  legislature  or  decisions  of  the  court,  making  the  eva- 
sion of  the  local  law  itself  unlawful,  whereas  there  existed 
(at  the  time)  no  law  making  the  particular  evasion  unlawful ; 
and  the  courts  would  not  undertake  to  make  it  so,  especially 
after  the  act.  And  the  case  itself  had  its  exceptions,  which 
further  illustrate  the  principle  under  consideration.  Thus  it 
was  said  that  if  the  marriage  had  been  incestuous,  then  the 
fact  that  it  may  have  been  valid  where  made  might  make  a 
different  case,  when  '  the  parties*  return  to  live  in  defiance 
of  the  religion  and  laws  of  their  country.'^ 

1  Sach  marriages  in  Massachusetts  to  marriage,  Pub.  Sts.  Mass.  e.  146, 

were  not  merely  prohibited ;  they  were  §§  4,  10,  from  Rer.  Sts.  c.   75,  §  6 ; 

declared  by  statute  to  be  Toid.     St.  Commonwealth    v.    Lane,    118   Mass. 

1786,  c.  3,  §  7.  458  ;    Commonwealth   v.    Bichardson, 

*  See   also  Putnam  v.   Putnam,   8  126  Mass.  84 ;  as  to  divorce,   Sewall 

Pick.   433.     Statute   has  since   made  r.  Sewall,   122  Mass.   156;   Smith  o. 

ids  done  to  evade  the  laws  of  mar-  Smith,  18  Gray,  207 ;  Van  Fossen  v. 

liage  and  divorce  unlawfuL     See   as  State,  87  Ohio  St.  817  ;  ante,  p.  15. 
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CHAPTER  m. 

THE  STATUTE  OF  13th  ELIZABETH:    AMERICAN 

LEGISLATION. 

The  statute  of  13th  Elizabeth,  chapter  5,  is  as  follows :  — 
§  1.  For  the  avoiding  and  abolishing  of  feigned,  coyinous, 
and  fraudulent  feoffments,  gifts,  grants,  alienations,  convej- 
ances,  bonds,  suits,  judgments,  and  executions,  as  well  of 
lands  and  tenements  as  of  goods  and  chattels,  more  com- 
monly used  and  practised  in  these  days  than  hath  been  seen 
or  heard  of  heretofore :  which  feoffments,  gifts,  grants,  aliena- 
lions,  conveyances,  bonds,  suits,  judgments,  and  executions 
have  been  and  are  devised  and  contrived  of  malice,  fraud, 
covin,  collusion,  or  guile,  to  the  end,  purpose,  and  intent  to 
delay,  hinder,  or  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties, 
forfeitures,  heriots,  mortuaries,  and  reliefs,  not  only  to  the 
let  or  hinderance  of  the  due  course  and  execution  of  law 
and  justice,  but  also  to  the  overthrow  of  all  true  and  plain 
dealing,  bargaining,  and  chevisance  between  man  and  man, 
without  the  which  no  commonwealth  or  civil  society  can  be 
maintained  or  continued: 

§  2.  Be  it  therefore  declared,  ordained,  and  enacted  by 
the  authority  of  this  present  Parliament,  that  all  and  every 
feoffment,  gift,  grant,  alienation,  bargain  and  conveyance 
of  lands,  tenements,  hereditaments,  goods,  and  chattels,  or 
any  of  them,  or  of  any  lease,  rent,  common,  or  other  profit  or 
charge  out  of  the  same  lands,  tenements,  hereditaments, 
goods,  and  chattels,  or  any  of  them,  by  writing  or  otherwise, 
and  all  and  every  bond,  suit,  judgment,  and  execution,  at 


CHAP,  m.]  18TH  ELIZABETH.  81 

any  time  had  or  made  sitlience  the  beginning  of  the  Queen's 
Majesty's  reign  that  now  is,  or  at  any  time  hereafter  to  be 
bad  or  made,  to  or  for  any  intent  or  purpose  before  declared 
or  expressed,  shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  his  or  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  every 
of  them,  whose  actions,  suits,  debts,  accounts,  damages,  pen- 
alties, forfeitures,  heriots,  mortuaries,  and  reliefs,  by  such 
guileful,  covinous,  or  fraudulent  devices  and  practices  as  is 
aforesaid,  are,  shall,  or  might  be  in  any  ways  disturbed,  hin- 
dered, delayed,  or  defrauded),  to  be  clearly  and  utterly  void, 
frustrate,  and  of  none  effect;  any  pretence,  color,  feigned 
consideration,  expressing  of  use,  or  any  other  matter  or  thing 
to  the  contrary,  notwithstanding. 

§  3.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  and  every  the  parties  to  such  feigned,  covinous,  or 
fraudulent  feoffment,  gift,  grant,  alienation,  bargain,  convey- 
ance,  bonds,  suits,  judgments,  executions,  and  other  things 
before  expressed,  and  being  privy  and  knowing  of  the  same, 
or  any  of  them,  which  after  the  tenth  day  of  June  next 
coming  shall  wittingly  put  in  use,  avow,  maintain,  justify,  or 
defend  the  same,  or  any  of  them,  as  true,  simple,  and  done, 
bad,  or  made,  bona  fide  and  cipon  good  consideration;  or 
shall  alien  or  assign  any  the  lands,  tenements,  goods,  leases, 
or  other  things  before  mentioned,  to  him  or  them  conveyed  as 
is  aforesaid,  or  any  part  thereof,  shall  incur  the  penalty  and 
forfeiture  of  one  year's  value  of  the  said  lands,  tenements, 
and  hereditaments,  leases,  rents,  commons,  or  other  profits 
of  or  out  of  the  same ;  and  the  whole  value  of  the  said  goods 
and  chattels  ;  and  also  so  much  money  as  are  or  shall  be  con- 
tained in  any  such  covinous  and  feigned  bond,  the  one  moiety 
whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  to  the  party  or  parties  grieved  by 
such  feigned  and  fraudulent  feoffment,  gift,  grant,  alienation, 
bargain,  conveyance,  bonds,  suits,  judgments,executions,  leases, 
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rents,  commons,  profits,  charges,  and  other  things  aforesaid, 
to  be  recovered  in  any  of  the  Queen's  courts  of  record,  hy 
action  of  debt,  bill,  plaint,  or  information,  wherein  no  essoin, 
protection,  or  wager  of  law  shall  be  admitted  to  the  defend- 
ant or  defendants;  and  also,  being  thereof  lawfully  con- 
victed, shall  suffer  imprisonment  for  one  half  year  without 
bail  or  mainprise. 

§  4.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  whereas  jsundry  common  recoveries 
of  lands,  tenements,  and  hereditaments  have  heretofore  been 
had  and  hereafter  may  be  had  against  tenant  in  tail,  or  other 
tenant  of  the  freehold,  the  reversion  or  remainder,  or  the 
right  of  reversion  or  remainder,  then  being  in  any  other  per- 
son or  persons,  that  every  such  common  recovery  heretofore 
had,  or  hereafter  to  be  had,  of  any  lands,  tenements,  or  he- 
reditaments, shall  as  touching  such  person  or  persons  which 
then  had  any  remainder  or  reversion,  or  right  of  remainder 
or  reversion,  and  against  the  heirs  of  every  of  them,  stand, 
remain,  and  be  of  such  like  force  and  effect,  and  of  none 
other,  as  the  same  should  have  been,  if  this  act  had  never 
been  had  ne  made. 

§  5.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid,  that  this  act,  or  any  thing  therein  con- 
tained, shall  not  extend  to  make  void  any  estate  or  convey- 
ance, by  reason  whereof  any  person  or  persons  shall  use 
any  voucher  in  any  writ  of  formedon  now  depending  or 
hereafter  to  be  depending,  but  that  all  and  every  such 
vouchers  in  any  writ  of  formedon  shall  stand  and  be  in  like 
force  and  effect,  as  if  this  act  had  never  been  had  ne  made ; 
any  thing  before  in  this  act  contained  to  the  contrary, 
notwithstanding. 

§  6.  Provided  also,  and  be  it  enacted  by  the  authority 
aforesaid,  that  this  act,  or  any  thing  therein  contained,  shall 
not  extend  to  any  estate  or  interest  in  lands,  tenements,  here- 
ditaments, leases,  rents,  commons,  profits,  goods,  or  chattels, 
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had,  made,  conveyed,  or  assured,  or  hereafter  to  be  made, 
conveyed,  or  assured,  which  estate  or  interest  is  or  shall  be 
upon  good  consideration  and  bona  fide  lawfully  conveyed  or 
assured  to  any  person  or  persons,  or  bodies  politic  or  corpo- 
rate, not  having  at  the  time  of  such  conveyance  or  assurance 
to  them  made  any  manner  of  notice  or  knowledge  of  such 
covin,  fraud,  or  collusion  as  is  aforesaid ;  any  thing  before 
mentioned  to  the  contrary  hereof,  notwithstanding. 

§  7.  This  Act  to  endure  unto  the  end  of  the  first  session 
of  the  next  Parliament.^ 

The  essential  feature  of  this  statute,  that  is,  the  invalidity 
of  alienations  by  debtors  with  intent  to  hinder,  delay,  or  de- 
fraud their  creditors,  reappears  in  the  law  of  every  state  in 
the  Union.  In  some  of  the  older  states,  as  in  Massachusetts, 
New  Hampshire,  and  Maine,^  this  feature  of  the  statute,  if 
not  the  whole  statute,  has  been  adopted  as  part  of  the  com- 
mon law  of  the  state ;  indeed  in  all  the  original  states  this  was 
at  first  probably  true,  though  special  legislation  has  generally 
taken  its  place.^  In  Pennsylvania  the  first  and  second  sec- 
tions of  the  statute  are  enacted  into  law  ipsissimis  verbis, 
even  to  the  words  ^  heriots,  mortuaries,  and  reliefs.'  The 
third  and  fourth  sections  are  then  omitted,  and  the  fifth 
adopted  from  the  words  of  the  second  line,  Uhis  act.'^ 

The  first  section  of  the  statute  of  North  Carolina  follows 
the  lines  of  the  statute  of  Elizabeth  in  its  first  two  sections, 
omitting  words  unnecessary  or  inappropriate  there,  and  add- 
ing, as  in  some  other  states,  the  word  '  disturbed '  to  *  hin- 
dered, delayed  or  defrauded.'  The  second  section  of  the 
North  Carolina  statute,  again  as  in  other  states,  is  an  enact- 
ment of  the  substantial  part  of  the  statute  of  27th  Elizabeth ; 

1  Statate  con  finned,  14  Eliz.  c  11,         'In  many  states  the  statute  is  part 

1 10 ;   niade  perpetual,  29  Elbs.  c.  5,  of  a  general  Statute  of  Frauds,  and  is 

H  1,  21     Sections  5  and  7  repealed,  26  often  designated  by  that  name. 
&  27  Vict.  c.  126.  <  2  Purdon's  Dig.  App.  p.  1486. 

*  Robinson  v.  Holt,  39  N.  H.  557  ; 
Manuf.  Co.  r.  Waldron,  75  Me.  472. 

VOL.  II.  —  8 
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while  the  rest  of  the  statute,  in  common  with  legislation  of 
most  of  the  states,  departs  from  the  lines  of  the  English  legis- 
lation, and  enacts  the  effect  of  judicial  construction  of  the 
same.^ 

The  statute  of  South  Carolina  begins  with  the  enacting  sec- 
tion of  the  statute  of  Elizabeth,  and  follows  the  same  ver- 
batim, onlj  omitting  unnecessary  or  inappropriate  words.  It 
then  proceeds  upon  lines  of  its  own,  embracing  inter  alia  the 
effect  of  27th  Elizabeth.^  The  statute  of  Rhode  Island  con- 
sists of  a  single  section,  which  follows  the  language  of  the 
enacting  section  of  the  English  statute  with  unimportant 
omissions.^  The  same  may  be  said  of  the  first  section  of 
the  statute  of  Tennessee ;  ^  which  thereafter  follows  different 
lines.  The  same  is  true  of  the  first  half  of  the  first  section  of 
the  statute  of  Texas ;  ^  the  same  is  true  of  the  first  section  of 
the  statutes  of  Mississippi  ^  and  of  Florida,*  down  to  the  pro- 
viso ;  so  of  the  second  section  of  the  statute  of  New  Jersey. 

The  entire  statute  of  18th  Elizabeth  has  never  been  copied 
in  this  country ;  the  foregoing  are  the  only  statutes  which 
actually  copy  the  language  of  the  whole  of  the  second  section, 
lu  other  states  than  those  just  mentioned  the  statutes,  while 
leading  to  the  same  end,  pursue  different  lines,  and  frequently 
contain  special  and  distinctive  provisions.  The  legislation 
of  New  York,  of  the  year  1829,  has  furnished  the  pattern  for 
the  statutes  of  many  of  the  newer  states,  though  not  for  all 
of  them ;  and  there  is  much  legislation  which  does  not  appear 
to  have  been  copied,  or  even  taken,  from  any  pattern.  The 
statute  of  New  York,  corresponding  to  the  13th  Elizabeth,  is 
as  follows: — 

§  1.  Every  conveyance  or  assignment,  in  writing  or  other- 
wise,  of  any  estate  or  interest  in  lands,  or  in  goods  or  things 
in  action,  or  of  any  rents  or  profits  issuing  therefrom,  and 

1  Battle's  Beyisal,  c.  60.  *  Paschal's  Dig.  art.  8876,  p.  650, 

>  B.  S.  1878,  c.  82.  8d  ed. 

■  G.  S.  1872,  c.  162.  «  Rev.  Code  1871,  §  2898. 

*  Code  1858,  §  1759.  '  Laws  1872,  c.  27. 
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every  charge  upon  lands,  goods,  or  things  in  action,  or  upon 
the  rents  or  profits  thereof,  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  decree  or  judg- 
ment suffered,  with  the  like  intent,  as  against  the  persons  so 
hindered,  delayed,  or  defrauded,  shall  be  void. 

§  3.  Every  conveyance,  charge,  instrument,  or  proceeding 
declared  to  be  void,  by  the  provisions  of  this  chapter,  as 
against  creditors  or  purchasers,  shall  be  equally  void  against 
the  heirs,  successors,  personal  representatives,  or  assignees  of 
such  creditors  or  purchasers. 

§  4.  The  question  of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  this  chapter  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law;  nor  shall  any  conveyance  or 
charge  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers solely  on  the  ground  that  it  was  not  founded  on  a 
valuable  consideration. 

§  5.  The  provisions  of  this  chapter  shall  not  be  construed 
in  any  manner  to  affect  or  impair  the  title  of  a  purchaser  for 
a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title 
of  such  grantor. 

§  6.  The  term  ^  lands '  as  used  in  this  chapter  shall  be  con- 
strued to  embrace  every  estate  and  interest,  freehold  and 
chattel,  legal  and  equitable,  present  and  future,  vested  and 
contingent,  in  lands,  as  above  defined. 

§  7.  The  term  *  conveyance '  as  used  in  this  chapter  shall 
be  construed  to  embrace  every  instrument  in  writing  (except 
a  last  will  and  testament),  whatever  may  be  its  form  and 
by  whatever  name  it  may  be  known  in  law,  by  which  any 
estate  or  interest  in  lands  is  created,  aliened,  assigned,  or 
surrendered.^ 

1  B.  S.  Part  II.  c  7,  title  8. 
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The  foregoing  provisions  are  immediately  preceded  by  a 
title  which  contains  the  following :  — 

§  1.  All  deeds  of  gift,  all  conveyances,  and  all  transfers  or 
assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person. 

§  5.  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment  of 
goods  and  chattels  by  way  of  mortgage  or  security,  or  upon 
any  condition  whatever,  unless  the  same  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold,  mortgaged,  or 
assigned,  shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers  in 
good  faith ;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the  persons  claiming 
under  such  sale  or  assignment  that  the  same  was  made  in 
good  faith,  and  without  any  intent  to  defraud  such  creditors 
or  purchasers. 

§  6.  The  term  ^creditors,'  as  used  in  the  last  section,  shall 
be  construed  to  include  all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor  at  any  time  whilst  such  goods  and 
chattels  shall  remain  in  his  possession  or  under  his  control. 

§  7.  Nothing  contained  in  the  two  last  sections  shall  be  con- 
strued to  apply  to  contracts  of  bottomry  or  respondentia,  nor 
to  assignments  or  hypothecations  of  vessels  or  goods  at  sea 
or  in  foreign  ports. 

Two  statutes  of  New  York,  of  later  date,  may  be  men- 
tioned. The  first  provides  in  effect  that  mortgages  of  goods 
not  accompanied  by  immediate  delivery  and  followed  by  ac- 
tual and  continued  change  of  possession  shall  be  absolutely 
void  against  the  creditors  of  the  mortgagor,  and  against  sub- 
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sequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage  or  a  copy  of  it  shall  be  filed  as  directed  by  law.^ 
The  second  statute  provides,  in  its  first  section,  that  execu* 
tors,  administrators,  receivers,  assignees,  or  other  trustees  of 
an  estate  or  of  the  property  of  a  corporation,  partnership, 
or  individual,  may,  for  the  benefit  of  creditors  or  others  in- 
terested, disaffirm  and  treat  as  void  all  acts  done,  transfers 
and  agreements  made  in  fraud  of  the  rights  of  any  creditor 
including  themselves  and  others  interested ;  and  in  its  second 
section,  that  such  executors,  etc.  shall  have  actions  against 
persons  who,  in  fraud  of  the  rights  of  creditors  and  others, 
have  received,  taken,  or  in  any  manner  interfered  with  the 
estate  or  property  so  held.^ 

Representing  the  first  of  the  foregoing  statutes,  with  its 
several  sections,  by  A,  the  second  by  B,  the  third  by  C,  and 
the  fourth  by  D,  for  convenience,  we  may  observe:  A  has 
been  copied  entire  in  Colorado,  Oregon,  and  Wisconsin ;  all 
of  it  except  section  6  in  Michigan  (in  Substance)  and  Minne- 
sota; all  of  it  except  section  3  in  Nebraska;  while  section 
4  only  is  copied  in  Indiana.  B  has  been  copied  entire, 
with  slight  changes  in  section  7,  in  Michigan,  Minnesota, 
and  Nebraska ;  section  1  has  further  been  copied  in  Alabama, 
Colorado,  Indiana,  Oregon,  and  Wisconsin,  and  with  slight 
changes  in  Arkansas,  Missouri,  New  Jersey,  and  Ohio ;  sec- 
tion 5  has  further  been  copied  in  Colorado  down  to  and  in- 
cluding the  words  ^  and  this  presumption  shall  be  conclusive,' 
where  the  Colorado  statute  stops,  and  it  has  been  copied  in 
Indiana  with  the  oniission  of  cases  of  assignment,  and  again 
with  some  changes  in  Missouri;  section  6  has  further  been 
copied  in  Colorado  and  Indiana;  section  7  appears  in  Cali- 
fornia among  other  provisions.  C  has  been  copied  entire  in 
Nebraska,  in  Michigan  with  some  additions,  and  in  Indiana 
and  Wisconsin  with  some  changes.  D  is  of  too  recent  date  to 
have  made  its  way  as  yet  into  the  legislation  of  other  states. 

1  Laws  1883,  c.  279.  2  La^s  1858,  c.  314. 
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The  statutes  generally  agree  in  excepting  from  their  con- 
demnation purchase  for  value  without  notice ;  sometimes,  as 
in  Tennessee,  they  provide  that  conveyances  of  goods  and 
chattels  not  upon  valuable  consideration  are  to  be  deemed 
fraudulent  unless  they  are  by  will  proved  and  recorded  or 
by  deed  acknowledged  or  proved  and  registered  according  to 
law,  or  unless  possession  remain  with  the  donee ;  sometimes 
on  the  other  hand,  as  in  Minnesota,  they  provide  that  no 
conveyance  or  charge  shall  be  adjudged  fraudulent  against 
creditors  solely  on  the  ground  that  it  was  not  founded  upon 
valuable  consideration ;  sometimes,  as  in  Virginia,  a  distinc- 
tion is  made  between  existing  and  subsequent  creditors,  to 
the  disadvantage  of  the  latter,  as  by  declaring  that  though  a 
conveyance  be  deemed  to  be  void  against  existing  creditors 
because  it  is  voluntary,  it  shall  not,  for  that  cause,  be  decreed 
to  be  void  against  subsequent  creditors  or  purchasers ;  some- 
times, as  in  Kentucky,  there  is  a  provision  that,  in  cases  of 
pretended  loans  of  personalty,  if  possession  has  remained  for 
five  years  without  demand  made  and  pursued  by  due  process 
of  law,  the  absolute  right  shall  be  deemed  to  be  with  the 
possession,  in  favor  of  a  purchaser  without  notice  or  of  any 
creditor  of  the  person  in  possession,  unless  the  written  evi- 
dence of  the  loan  is  duly  recorded.^ 

The  foregoing  remarks  will  serve  to  give  a  general  view  of 
the  legislation  in  a  considerable  number  of  the  states.  To  go 
much  further  would  be  diflScult  without  presenting  the  rest  of 
the  statutes  at  length,  so  various  are  tHey  botii  in  form  and 
in  substance.  In  some  of  the  states  however  the  subject  is 
dismissed  with  very  short  and  simple  statutes.  The  statute 
of  Connecticut  may  be  given  as  an  example,  especially  as  it 
contains  the  unusual  instance  of  a  provision,  like  that  of  the 
statute  of  Elizabeth,  for  a  foi*feiture.    It  is  as  follows : 

^  The  statutes  of  the  various  states  are  collected  and  set  out  in  Bigelow,  Fraud, 
535-636,  Boston,  1877. 
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§  1.  All  fraudulent  conveyances,  suits,  judgments,  execu- 
tions, or  contracts,  made  or  contrived  with  intent  to  avoid 
any  debt  or  duty  belonging  to  others,  shall,  notwithstanding 
any  pretended  consideration  therefor,  be  void  as  against 
those  persons  only,  their  heirs,  executors,  administrators,  or 
assigns,  to  whom  such  duty  belongs. 

§  2.  Any  party  to  any  such  frauduleat  proceeding,  who 
shall  wittingly  justify  the  same  as  being  in  good  faith  and 
on  good  consideration,  shall  forfeit  one  year's  value  of  any 
real  estate  and  the  whole  value  of  any  personal  estate  con- 
veyed, charged,  or  contracted  for  thereby ;  half  to  the  party 
aggrieved  who  shall  sue  for  the  same,  and  half  to  the  state.^ 

1  O.  S.  Bev.  187(^,  title  18,  c  8, 
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CHAPTER  IV. 

CONSTRUCTION  OF  THE  STATUTE. 

§  1.  Intboductoey. 

With  all  the  materials  of  three  centuries  at  command  it  is 
safe  to  say  tliat  a  better  statute  could  now  be  framed,  by  a 
skilled  hand,  and  possibly  better  ones  have  been  framed,^ 
for  the  avoiding  of  fraudulent  alienations  than  the  one  above 
quoted,  or  than  the  later  one,  of  Elizabeth.  But  the  law  as 
we  have  it  as  yet,  and  as  we  are  likely  to  have  it  for  a  long 
time  to  come,  is,  or  is  directly  founded  upon,  the  legislation 
of  Elizabeth  as  expounded  by  the  courts  and  affected  by  col- 
lateral legislation  during  a  period  of  some  ten  generations ; 
and  the  bulk  of  the  law  now  consists  of  materials  furnished 
by  judicial  construction,^  —  materials,  with  the  statutes,  for 
the  codifier  of  some  later  time. 

Construction  has  indeed  built  up,  around  the  statutes  of 
Elizabeth,  so  great  and  important  a  body  of  law  that  it  has 
come  to  pass  that  the  inquiry  at  present  almost  always  is,  not 
what  are  the  words  of  the  statute,  chiefly,  but  what  has  con- 
struction done  in  the  particular  case  ?  And  this  accordingly 
is  the  inquiry  to  be  pursued  in  this  volume  in  the  examina- 
tion of  the  Elizabethan  legislation.  But  that  inquiry  in- 
volves a  preliminary  question  of  very  great  importance,  to 
wit,  whether  any,  and  if  any,  what  particular  theory  of  con- 
struction has  been  consciously  or  actually  set  before  the 

^  Some  distinction  may  perhaps  be  elude   interpretation,    exposition,    and 

claimed  for  the  statute  of  New  York,  whatever  part  the  courts  have  borne 

See  ante,  pp.  34-36.  in  examining  the  meaning  of  and  build- 

2  The  term  is  used  broadly,  to  in-  ing  up  the  law. 
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courts  as  a  guide  to  their  action,  in  the  absence  of  any 
specific  direction  in  the  legislation  itself. 

The  general  answer  to  this  question  was  given  before  the 
end  of  the  reign  of  Elizabeth ;  indeed  while  the  statute  may  be 
said  to  have  been  yet  fresh  from  the  hand  of  the  legislature, 
for  the  whole  subject  was  before  Parliament  from  time  to  time 
after  the  statute  of  13th  Elizabeth  was  passed.^  And  at  the 
outset  of  the  administration  of  the  law  the  rule  in  regard 
to  the  construction  of  statutes  against  fraud  was  re-affirmed. 
'  Because  fraud  and  deceit  abound  in  these  days  more  than  in 
former  times,  it  was  resolved  by  the  whole  court,'  in  a  famous 
case,^  ^  that  all  statutes  made  against  fraud  should  be  liber- 
ally and  beneficially  expounded  to  suppress  the  fraud.'  This 
resolution  was  deliberately  made  upon  an  attempt  of  the 
defendant  to  escape  liability  by  narrowing  the  sense  of  the 
statute ;  and  a  like  attempt  had  come  off  no  better  in  another 
case,  decided  a  few  years  earlier,  in  the  Exchequer  Chamber, 
by  resolution  of  *  all  the  barons.'  ^  How  far  and  in  what  way 
has  this  rule  been  carried  out  in  later  times  ?  This  is  one  of 
the  most  serious  questions  in  the  law  of  fraud. 

The  statute  reprobates  alienations  of  ^  lands  and  tenements,' 
'  goods  and  chattels,'  ^  with  intent  to  hinder,  delay,  or  defraud 
creditors ;  if  the  act  is  not  done  with  such  ^  intent,'  it  is  not 
within  the  meaning  of  the  statute.  Several  important  ques- 
tions, some  supposed  to  involve,  some  actually  involving  the 
rule  of  construction,  lie  upon  the  very  surface  of  this  state- 
ment, and  may  accordingly  be  taken  for  immediate  considera- 
tion. (1)  Do  ^  lands  and  tenements '  and  ^  goods  and  chattels ' 
embrace  all  species  of  property,  that  is,  all  things  which  may 

1  14  Eliz.  c  10,  §  10;  27  £li2.  c  4 ;  scripts  are  not   'goods  and  chattels' 

29  Eliz.  c.  5,  §§  1,  2.  within  the  statute.      Dart  v.   Wood- 

'  Twyne^s  Case,  8  Coke,  80,  44  Eliz.  house,   40  Mich.   399.     See  infra,   p. 

in  notes  to  Twyne's  Case.  43,    note.     Compare   Caird   v.    Sime, 

'  Pauncefoot    v.    Blunt,    35   &  36  12  App.   Cas.  826,  as  to  notes  taken 

Eliz.  from  class-room    lectures   given    by  a 

*  An   author's  unpublished    manu-  teacher. 
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have  pecuniary  value  ?    (2)  What  do  the  words  ^  inlieiit  to 
hinder,  delay,  or  defraud'  mean? 

It  will  be  found  that  the  first  of  these  questions  is  a  com- 
pound one,  including  (a)  a  general  question  of  the  kinds  of 
property  held  to  be  within  the  statute,  (J)  the  question  whether 
want  of  pecuniary  value  in  the  things  transferred  can  be  con- 
sidered, and  (ff)  whether  the  statute  has  enlarged  the  rights  of 
creditors,  enabling  them  to  reach  property  in  the  hands  of  an 
alienee  of  the  debtor  which  could  not  be  reached  in  the 
debtor's  hands ;  and  this  last  question  will  lead  us  in  the  first 
place  to  a  consideration  of  conveyances  of  exempt  property 
and  of  dower,  and  then  to  the  real  meaning  of  a  certain  con- 
flict of  authority  between  Lord  Hardwicke  and  Lord  Thurlow 
in  regard  to  choses  in  action. 

§  2.  Kinds  of  Pkoperty  embraced. 

The  first  question  in  effect  is,  Does  the  statute  of  Elizabeth 
embrace  all  kinds  of  property  ^  Saving  property  exempt  by 
law,  of  which  later,^  the  common  answer  is  in  the  afiOrma- 
tivo.  Thus  the  statute  is  declared  to  include  equitable  as 
well  as  legal  property,'  future  as  well  as  present  interests, 
interests  in  remainder  and  interests  in  reversion,'  interests 
contingent  as  well  as  interests  vested,^  joint  as  well  as  indi- 
vidual property,*  valuable  improvements^  and  increments  of 
property,^  choses  in  action   and   money ,^  and   in   a   word, 

I  Infra,  §  4.  property  acquired  hj  joint  industry  of 

^  Planters*    Bank  v.   Henderson,  4  husband  and  wife. 
Humph.  75  ;  White  v,  McPheeters,  75         *  Lynde  v.  McGregor,  13  Allen,  182 ; 

Mo.  286 ;  Ede  v,  Enowles,  2  Tounge  Shand  v.  Hanley,  71  N.  7.  819.    See 

&  C.  Ch.  172.  Lockhard  v.  Beckley,  10  W.  Va.  87  ; 

'  Cases   just   cited  ;    Gk>ldsmith   «.  Moore  v.  Lampton,  80  Ind.  801  ;  Bob- 
Russell,  5  De  G.  M.  &  G.  547 ;  Sexton  inson  v.  Clark,  76  Maine,  498. 
V,  Canney,  8  L.  R.  Ir.  216.  7  Wheeler  v.  Wallace,  53  Mich.  356  ; 

*  French  v.  French,  6  De  G.  M.  &  G.  Ferry  v.   Strohecker,   44    Mich.    387, 

95  ;  White  v.  McPheeters,  75  Mo.  286.  crops  grown.     As  to  rents  and  pi'ofits 

^  Langfordt;.  Thurlby,  60  Iowa,  105.  see  Marshall  v,  Croom,  60  Ala.  121. 

s  Infra,  §  5. 
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generally  speaking,  whatever  else,  not  exempt  by  statute,  is 
embraced  under  the  conception  of  value.^ 

There  is  however  a  more  direct  and  summary  way  of  putting 
the  case.  The  object  of  the  statute  of  Elizabeth  is  to  enable 
creditors  effectively  to  defeat  the  attempts  of  their  debtors  to 
circumvent  them  by  alienation ;  and  hence  whatever  property, 
using  that  term  in  the  broadest  sense,  would  be  subject,  by 
process  of  law  or  of  equit(f ,  to  the  claims  of  creditors,  while 
in  the  hands  of  the  debtor,  comes,  on  alienation  with  intent 
to  hinder  or  defraud  creditors,  within  the  statute  of  Elizabeth.* 
Nay,  any  other  way  than  this,  of  putting  the  case,  is  danger- 
ous. The  question  whether  a  particular  kind  of  property  may 
be  reached  in  the  hands  of  the  debtor's  alienee,  assuming 
the  alienee  to  stand  only  upon  the  debtor's  rights,  is  not  a 
question  of  construction  of  the  statute  of  Elizabeth  at  all ;  to 

1  The  debt  should  be  due  at  least  in  manuscripts  cannot  be  reached  by  cred- 
part  at  the  time  of  the  suit  to  set  aside  itors.  Dart  v.  Woodhoose,  40  Mich.  899 
the  conveyance.  Collins  p.  Kelson,  81  (MS,  abstract  books);  Stevens  r.  Glad- 
Ind.  75  ;  Evans  v.  Thomburg,  77  Ind.  ding,  17  How.  447  ;  Stephens  v.  Cody, 
106  ;  Williams  v.  Bizzell,  6  Eng.  716.  14  How.  628  ;  Prince  Alberts.  Strange, 
But  in  proper  cases  an  injunction  against  1  Macn.  &  G.  26  ;  Banker  v,  Caldwell,  3 
making  the  conveyance  could  be  had«  Minn.  94 ;  Freeman,  Executions,  §  110. 
tlioiigli  the  debt  was  not  yet  due.  Mc-  Nor  can  the  author  be  com  peUed  to  pub- 
Cormick  v.  Hartley,  107  Ind.  248.  Some  lish  them.  lb.  And  a  transfer  of  them 
of  the  cases,  as  Williams  v.  Bizzell,  sUpra,  to  another,  though  alleged  to  be  in  fraud 
and  others  (])08t,  p.  80,  n. ),  require  judg-  of  creditors,  will  not  enable  the  author's 
ment  and  return  of  nulla  bona  ;  but  creditors  to  reach  them.  Dart  v.  Wood- 
that  is  confusing  the  statute  of  Eliza-  house,  supra.  A  sale  might  however, 
beth  with  the  ordinary  creditor's  bill  to  in  a  particular  case,  be  a  publication, 
reach  equitable  interests.  In  regard  to  so  as  to  make  the  manuscripts  liable 
work  done  by  a  debtor  voluntarily  for  to  creditors  of  the  buyer;  but  quaere 
another  see  Cane  v,  Rogers,  55  Iowa,  whether  the  same  sale,  though  con- 
650  :  '  Where  therefore  an  insolvent  ceded  to  be  intended  to  defeat  credit- 
man  performs  labor  upon  a  farm  owned  ors,  would  enable  the  Seller's  creditors 
or  hired  by  his  wife,  and  the  design  and  to  reach  them  t  It  would  seem  not,  for 
result  of  the  labor  are  merely  to  furnish  the  mere  sale,  with  the  added  intent, 
reasonable  family  support,  we  see  noth-  could  not  enlai^ge  the  rights  of  creditors, 
ing,  in  such  facts  alone,  to  evince  an  See  Dart  v.  Woodhouse,  supra ;  and  see 
intention  to  defraud  his  creditors.'  {  4,   infra.     Prior  publication  by  the 

*  The  authorities  will  appear  later,  author,  or  by  another  on  his  authority, 

Sci'  §§  4,  5.    An  authors  unpublished  would  of  course  make  a  different  case. 
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put  the  question  so  has  proved  mischievous  more  than  once, 
as  will  appear  later.  The  true  question  is  whether  the  par- 
ticular thing  is  subject  at  all  to  the  claims  of  creditors ;  and 
that  will  be  a  question  of  another  branch  of  the  law,  —  it  may 
be  of  the  common  law,  it  may  be  of  the  construction  of  some 
special  or  of  some  general  statute  quite  independent  of  the 
statute  of  Elizabeth. 

There  is  again  no  question,  properly  arising  under  the 
statute,  apart  from  matters  touching  delivery  of  possession, 
secret  trusts  and  the  like,  in  regard  to  the  title  to  property ; 
the  general  question  is  whether,  assuming  the  debtor  to  have 
a  title,  the  property  is  liable  to  the  claims  of  creditors  and  so 
falls  within  the  purview  of  the  statute.  Indeed  it  must  be 
assumed  that  the  debtor  has,  or  that  he  has  been  held  out  to 
have,^  an  indefeasible  title ;  for  if  his  title  is  defeasible  against 

^  A  good  illuBtration  is  afforded  by  Brems,  90  IlL  351  (same).  In  Hockett 
Badd  V.  Atkinson,  80  K.  J.  £q.  580.  v.  Bailey  the  court  says :  '  In  Wortroan 
A  bays  a  farm  and  has  the  title  taken  v.  Price,  47  IlL  22,  it  was  held,  where 
in  the  name  of  B,  his  son,  who  takes  the  wife  advances  capital  to  the  hiis- 
possession.  B  afterwards  contracts  band  with  which  he  engages  in  trade, 
debts,  and  then,  on  request  of  A,  re-  such  capital  and  its  fruits  in  the  busi- 
conveys  the  land  to  A,  voluntarily,  ness  will  be  subject  to  the  debts  of  the 
The  reconveyance  is  void  as  to  credit-  husband.  The  same  doctrine  was  again 
ors  of  B  relying  on  B'a  title  to  the  announced  in  Patton  r.  Gates,  67  111. 
property,  though  B  declares  that  he  164.  [See  also  Robinson  v.  Brems,  90 
did  not  know  that  the  title  was  made  111.  851.]  The  principle  of  those  cases 
to  him,  and  that  A  neVer  intended  to  is  applicable  to  this  one.  Here  the 
give  the  farm  to  him.  B  has  been  husband  had  the  wife's  money  ;  he  in- 
held  out  as  owner.  vested  it  in  a  farm  in  his  own  name. 

Compare  also  cases  of  estoppel   by  worked  the  farm,  increased  the  capital, 

holding  out,  of  which  Pickard  v.  Sears,  gold  and  reinvested.    Now  while  it  may 

6  Ad.  &  E.  469,  is  the  leading  and  typi-  be  true,  if  this  was  a  controversy  solely 

cal  example.     Bigelow,   Estoppel,  544  between  husband  and  wife  as  to  the 

et  seq.,  4th  ed.     See  also  Carpenter  v,  ownership  of  the  property,  it  might  be 

Carpenter,  27  N.  J.  Eq.  502,  where  an  held  that  the  wife  might  recover,  yet 

alleged  holding  out  was  not  established;  where  the  rights  of  creditors  of  the 

Besson  v.  Eveland,  26  N.  J.  Eq.  468;  husband  intervene,  a  different  question 

Stete  V,  Martin,  77  Mo.  670 ;  Hockett  arises.'    See  Glaister  v.  Hewer.  8  Ves. 

V   Bailey,  86  III.  74  (husband  dealing  195,  Lord  Eldon  ;  Erdman  v.  Rosenthal, 

in  his  own  name  with  avails  of  property  60  Md.  312  :  Hurlhnrt  v.  Jones,  25  Cal. 

alleged  to  be  his  wife's) ;   Robinson  v.  225 ;    B«nn.-tt    v.   Stout.    98    111.    47; 
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creditors,  the  case  is  again  one  of  title  and  not  one  of  fraud 
upon  creditors.  Creditors  have  the  right  to  look  to  his  prop- 
erty and  to  that  only ;  only  by  disposing  of  that  can  there  be 
a  fraud  upon  creditors  within  the  statute.^  To  consider 
questions  of  title  would  carry  us  far  afield,  into  the  proper 
domain  of  other  works.^ 

Further  the  question  whether  the  product  of  property  as- 
signed or  conveyed  by  a  debtor  in  fraud  of  his  creditors, 
which  product  has  been  made  by  the  labor  and  capital,  or 
either,  of  the  assignee  or  grantee,  may  be  treated  by  creditors 
as  property  of  the  debtor-assignor,  is  not  a  question  of  the 
construction  of  the  statute  of  Elizabeth,  but  a  common- 
law  question  of  right  or  title ;  ^  and  so  of  many  other  ques- 
tions of  the  kind.  K  however  there  is  a  question  of  par- 
ticipation in  the  debtor's  fraud,  or  of  knowledge  or  notice  of 
it,  there  arises  a  question  under  the  statute.    The  fact  of 

Humes  v.  Scroggs,  94  U.  S.  22  ;  Warner  creditors  of  the  father  claiming  that  the 

V.  Warren,  46  N.  Y.  228.  money  was  the  father's.     Infra,  p.  51. 

An  iUnstration  in  contrast  may  be  ^  Thus  whether  money  which  a  wife 
fleen  in  Bishop  v.  State,  88  Ind.  67.  lays  out  in  insuring  property  fraud- 
It  was  there  held  of  one  who  had  wrong-  ulently  conveyed  to  her  by  her  bus- 
foUy  taken  to  himself  the  title  to  land  band  is  her  money,  is  not  a  question 
bought  with  the  money  of  another,  had  of  the  statute  of  Elizabeth,  but  of  her 
held  the  same  for  thirty-three  years,  title  or  right  to  the  money.  If  it  be 
paid  the  taxes  all  along,  made  improve-  hers,  it  follows  that  creditors  of  the 
ments  upon  and  occupied  the  premises  husband  cannot  claim  the  insurance 
as  a  residence,  and,  having  subsequently  money  in  case  of  loss.  Bemheim  v. 
become  insolvent,  now  conveyed  the  Beer,  56  Miss.  149.  See  McLean  v. 
property  to  the  person  wronged,  that  Hess,  106  Ind.  555.  So  whether  money 
it  was  error  to  instruct  the  jury  that  with  which  a  debtor  buys  property,  the 
such  facts  were  enough  to  justify  a  title  to  which  he  takes  in  his  own  name 
finding  that  the  conveyance  was  a  fraud  and  afterwards  conveys  to  his  wife,  was 
upon  the  grantor's  creditors.  See  also  the  wife's  money  ;  if  it  was,  of  course 
Mitchell  r.  Colglazicr,  106  Ind.  464  ;  the  conveyance  to  her  is  good,  if  there 
Kennedy  v.  Lee,  72  Ga.  89.  has  been  no  *  holding  out '  by  the  wife, 

^  See  e.   g.   Donegan  v.  Davis,  66  as  there  was  in  the  cases  In  note  1, 

Ala.  862  (referring  to  Godfrey  v.  Hays,  p.  44.    Taylor  r.  Duestenberg,  109  Ind. 

6  Ala.  501;  Nightingale  v.  Withington,  165  ;  Eagan  v.  Downing,  55  Ind.  65. 
15  Mass.  272),  in  regard  to  money  earned         «  Wheeler  v.  Wallace,  58  Mich.  856; 

by  a  minor  and  used  in  the  purchase  of  Ferry  v.   Stroliecker,    44   Mich.    887 ; 

property  in  the  name  of  his  mother ;  Forbush  v.  Willard,  16  Pick.  42. 
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being  a  volunteer,  it  cannot  be  too  carefully  observed,  docs 
not  make  a  case  of  participation ;  nor,  properly  speaking,  is  a 
volunteer  a  purchaser  with  notice,  —  he  merely  stands  in  the 
place  of  the  grantor  in  regard  to  the  title  to  the  property.^ 
And  the  distinction  may  be  important ;  it  is  important  here. 
New  products  made  in  good  faith  by  the  volunteer,  of  his  own 
means,  are  not  the  additions  of  a  participant  in  fraud ;  ^  and 
the  question  of  creditor-rights  of  the  grantor  cannot  properly 
be  determined  by  the  statute  of  Elizabeth.  It  may  turn  upon 
the  law  of  confusion  of  goods,  and  so  of  the  ability  of  the 
volunteer  to  separate  his  own.* 

The  cardinal  rule  is  this  :  The  statute  cannot  be  extended 
to  create  new  rights  in  the  creditor.*  ^ 

Assuming  however  the  debtor's  good  title  to  the  property  in 
question,  it  matters  not  how  he  may  have  acquired  it,  whether 
he  has  paid  for  it  or  it  has  been  given  to  him,  or  given  to 
him  upon  a  secret  trust  in  favor  of  the  giver*  or  another; 
nor  does  it  matter  that  he  may  have  paid  for  property,  which 
he  has  bought  for  and  conveyed  to  another,  with  money  un- 
lawfully obtained,  if  the  money  cannot  be  followed  by  the 
person  from  whom  it  was  obtained.  In  a  case  in  South  Caro- 
lina •  the  judge  had  charged  the  jury  that  if  certain  property 
had  been  paid  for  by  the  debtor  with  money  which  he  had 
won  at  play,  without  abstracting  anything  a  creditor  could 
take,  the  disposition  of  such  property  in  favor  of  his  wife 
and  children  was  no  less  lawful  than  would  have  been  the 
loss  of  the  money  at  play  or  the  spending  it  in  gratifica- 

1  Vol.  1,  p.  408.  Sharpless,   88  Gratt  168  ;    French  v. 

'  Peters  v.  Light,  aupra.     The  same  Beel,  61  Iowa,  148.    Compare  also  cases 

is  trae  of  fixtures,  accretions,  and  the  of  improvements  made  by  a  debtor  upon 

like ;    these  may  indeed    go   to    the  his  wife's  land.    Moore  v.  Lampton,  80 

creditor,  not  however  because  of  par-  Ind.  801. 
ticipation  in  fraud,  but  because  of  rules        ^  Post,  pp.  59,  72,  74. 
of  property.  *  Bndd  v,  Atkinson,  80  N.  J.  Eq. 

'  VoL   1,   pp.   575,   576.     See  also  580,  supra,  p.  44,  note. 
Smith  V,  Sanborn,  6  Gray,  184  ;  Leh-         *  Bank  of  South  Carolina  v,  Ballard, 

man  v.  Eelley,  68  Ala.  192 ;  Seeds  v.  12  Rich.  259. 
Kahler,   76   Penn.   St.    262 ;    Rose    v. 
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tion  of  vice.  But  this  was  held  wrong;  the  higher  court 
thought  it  wholly  immaterial  from  what  source  the  money 
was  derived. 

The  question  in  that  case  arose  however  not  upon  a  con- 
test over  the  right  of  the  creditors  to  reach  the  property  in 
question,  but  over  the  right  of  the  debtor  to  a  discharge  under 
the  Insolvent  Debtors'  Act.  Still  it  is  probable  that  the  result 
would  have  been  the  same.  But  in  such  a  contest  it  could 
hardly  be  said  to  be  immaterial  in  what  manner  the  property 
had  been  acquired.  If  the  property  of  the  debtor  could  be  re- 
covered back  from  him,  as  where  it  was  acquired  by  fraud, 
or  by  a  mistake  of  which  the  law  would  take  cognizance,  or 
by  any  other  defeasible  right,  and  the  creditor's  giving  credit 
even  upon  reliance  on  the  debtor's  right  to  the  property  was 
due  to  no  fault  or  conduct  of  the  person  entitled  to  be  re- 
stored to  the  property,  then  the  property  could  not  be  taken 
by  creditors  of  the  apparent  owner.  Nothing  but  purchase 
for  value  without  notice  would  cut  off  the  equity  or  right  of 
the  true  claimant  to  the  property.  But  this  is  one  of  the 
questions  of  title  already  barred  out. 

§  8.  Value  op  the  Subject  aliened. 

The  question  whether  the  subject  of  alienation,  being  prop- 
erty, is  valuable  or  not  cannot,  generally  speaking,  be  taken 
into  consideration;  though  the  contrary  has  once  or  twice 
been  held.  In  a  Pennsylvania  case^  the  judge  had  charged 
the  jury  that  certain  conveyances  of  a  debtor  were  void 
against  creditors  provided  they  were  calculated  to  hinder 
creditors ;  and  that,  he  declared,  depended  upon  the  question 
of  value.  If  the  property  was  incumbered  in  the  hands  of 
the  debtor  to  its  full  value,  and  could  have  been  made  to  yield 

1  Qarriaon  v.  Monaghan,  88  Penn.  140.     Dispositions   of    trivial    tiling 

St.  232.    See  also  as  to  gifts  of  slight  would  not,   it    is   conceived,   be  con- 

value   French  v.  Holmes,   67   Maine,  sidered   a   matter  justifying   inteifer- 

186  ;  Hopkirk  v,  Randolph,  2  Brock,  ence. 
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nothing  to  his  creditors,  they  were  not  prejudiced,  and  the 
conveyance,  though  voluntary,  was  valid  against  them.  But 
this  ruling  was  rightly  disallowed  as  fraught  with  great 
danger ;  for  under  it  any  property  might  be  held  if  only  the 
holder  could  make  a  jury  believe  it  to  be  worthless.^ 

On  the  other  hand  if  a  debtor  buys  property  from  another, 
and  the  former's  creditors  seek  to  impeach  the  transaction  as 
being  a  fraud  upon  them,  it  seems  that  the  debtor  is  entitled 
to  show  that  the  consideration  which  was  to  move  from  him 
entirely  failed ;  since  this  is  to  show  that  he  parted  with  none 
of  his  property  in  the  transaction,  and  the  creditors  are 
at  least  as  well  off  as  before.^  At  all  events  it  is  held  that 
where  A  conveyed  property  to  B's  wife  and  children,  upon  a 
consideration  on  the  part  of  B  which  entirely  failed,  so  that 
B  parts  with  nothing  for  the  property,  the  transaction  is  not 
a  fraud  upon  B's  creditors ;  as  B  has  given  nothing  for  the 
property,  no  trust  can  result  to  him.* 

Indeed  there  appears  to  be  a  more  substantial  qualification 
to  the  proposition  that  the  value  of  the  property  cannot  be 
taken  into  account.  In  regard  to  voluntary  improvements 
laid  out  by  a  debtor  upon  the  property  of  another,  as  e.  g. 
upon  his  wife's  land,  it  is  laid  down  that  if  the  sum  (or 
doubtless  the  labor)  expended  did  not  increase  the  value  of 
the  property,  creditors  liave  no  equity  against  the  owner, 
unless  the  owner  participated  in  fraud  upon  them ;  it  is  only 
for  and  to  the  extent  of  increased  value  by  such  improve- 
ments that  creditors  have  a  claim.*  This  clearly  would  not 
be  true  of  expenditures,  such  as  payment  of  taxes,  made  to 
save  the  property  to  the  owner. 

A  recent  New  York  case  ^  touching  this  subject  goes  to  the 
verge  of  the  law,  if  not  beyond.    A  suit  had  been  brought  to 

1  Fassit  r.  Phillips,  4  Whart.  899,         »  lb.    Distinguishing  on  the  point 

was  overruled.     But  see  Parsell  v,  Pat-  of  trust  Doyle  v.  Harper,  1  Dana,  536. 
terson,    47    Mich.    605  ;    Baldwin    v.         •  Lynde  v.  McGregor,  18  Allen,  182. 
Bogers,  28  Minn.  544.  »  Shultz  v.  Hongland,  85  N.  Y.  464. 

•-*  Hauby  v,  I^gan,  1  Duval,  242. 
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set  aside  as  fraudulent  an  assignment  of  partnership  and  in- 
dividual property  for  creditors,  executed  by  partners,  and  pur- 
porting to  be  their  whole  estate,  to  one  of  the  defendants. 
One  of  the  grounds  for  impeaching  the  transaction  was  that 
four  considerable  sums  of  property  had  been  omitted  by  the 
debtors  from  the  schedules,  and  had  not  been  disclosed,  and 
that  the  fact  had  not  been  explained.  But  it  appeared  that 
two  of  the  omitted  funds  had  afterwards  been  turned  over  to 
the  assignees ;  that  the  debtors'  ownership  of  another  of  the 
four,  a  fund  in  a  savings  bank,  was  for  the  larger  part  in  dis- 
pute, and  was  left  in  doubt  by  the  evidence ;  that '  the  balance 
was  probably  worthless ; '  and  that  the  evidence  in  regard  to 
the  fourth  fund  was  too  weak  to  raise  an  inference  of  fraud. 
Upon  these  facts  the  court  reached  the  rather  doubtful  con- 
clusion that  the  omission  from  the  schedules  was  not  fatal.^ 
The  question,  it  is  believed,  in  such  cases  is  not  whether  there 
was  fraud  in  the  popular  sense,  but  whether  there  may  not  be 
some  value  in  the  things  omitted  ;  if  there  is,  there  is  an  in- 
tent to  defraud  in  the  legal  sense,  which  however  might  be 
condoned  by  the  assignee's  subsequent  receiving  them.^ 

Again  while,  generally  speaking,  a  man  in  financial  diffi- 
culties is  in  effect  forbidden  under  the  statute  of  Elizabeth 
from  releasing,  except  upon  yaluable  consideration,  claims  in 

^  '  The  [omitted]  claim  upon  the  In  South  Carolina  an  insolvent  firm 
Freedmen'a  Bank  has/  said  the  court,  'a  need  not,  in  making  an  assignment  of 
diiTerent  explanation.  The  answers  put  all  property,  include  the  individual 
in  issae  the  ownership  of  any  such  claim  property  of  the  partners ;  the  partner- 
by  the  assignees  at  the  date  of  the  as-  ship  being  regarded  as  a  distinct  entity, 
signment.  The  proof  leaves  that  fact  in  like  a  corporation  so  far.  Trumbo  v. 
doubt.  .  .  .  The  balance  was  probably  Hamel,  8  S.  K  Rep.  83. 
worthless.  That  probability  is  so  strong  '  Shultz  v,  Hoagland  was  cited  as 
from  the  evidence  as  to  make  it  a  matter  authority  in  Hoyt  v,  Godfrey,  88  N.  Y. 
of  little  consequence  whetber  it  was  in-  669  ;  but  the  latter  was  a  criminal  case, 
ventoried  or  not.  The  omission  from  —  a  motion  to  vacate  an  order  of  arrest 
the  schedules,  or  a  failure  to  deliver  to  of  a  debtor  for  discharging  a  '  valueless  * 
the  assignee,  a  worthless  demand  might  debt.  An  actual  intent  to  defraud  was 
be  an  unwise  or  imprudent  neglect,  but  well  held  necessary, 
can  scarcely  serve  as  the  basis  for  an 
inference  of  fraud. 

TOL.   II.  —  4 
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the  nature  of  property,  running  in  his  favor,  there  are  still 
certain  things  of  value  which  are  peculiarly  personal  to  the 
one  entitled  and,  for  that  reason,  subject  to  his  own  pleasure 
whether  to  take,  to  refuse,  or  to  release.  Such  are  gifts  upon 
some  condition,  or  indeed  gifts  outright ;  and  such  indeed  are 
certain  benefits  which  one  may  be  entitled  to  of  right.  One 
may  forego  the  benefit  of  publishing  a  valuable  manuscript ;  ^ 
one  may  forego  the  benefit,  when  sued,  of  a  defence  of  the 
Statute  of  Frauds  (by  some  authorities),*  or  of  the  Statute  of 
Limitations,^  or  of  usury,*  or  any  other  defence,  it  seems, 
which  is  given  by  law  on  some  ground  of  mere  policy  consis- 
tent with  the  justness  of  the  plaintiffs  demand.^ 

Further  the  same  principle  would  permit  one,  it  seems,  to 
forego  the  benefit  of  certain  rights  of  action,  such  as  an 
action  based  upon  fraudulent  representations  ^  or  an  action 
for  a  wrong  to  one's  person  or  reputation  only.  The  mere 
foregoing  such  personal  benefits  would  not  be  fraudulent 
towards  creditors ;  nor  could  that  alone  be  evidence  of  fraud, 
though  of  course  to  allow  judgment  to  go  against  oneself 
might  be  part  of  a  scheme  of  fraud.  Creditors  could  not  hin- 
der, or  then  or  afterwards  object,  unless  indeed  there  were 
something  more  than  the  mere  foregoing,  or  unless  the  debt- 
or's rights  have  passed  from  him,  as  e.  g.  to  an  assignee  in 
bankruptcy.  The  statute  of  Elizabeth  does  not  take  away 
the  benefit  of  a  mere  privilege.^ 

Upon  similar  grounds  the  statute  is  not  to  be  construed  as 

^  Dart  V.  Woodhouse,  40  Mich.  899;  ligation  sustained  against  creditors.  But 

ante,  p.  43,  note.  that  is  the  verge  of  the  law. 

2  Livermore  v.  Northrup,  44  N.  Y.         •  Creditors  could  not  object,  for  only 

107  ;  Sedgwick  v.  Tucker,  90  Ind.  271.  he  to  whom  the  representations  were 

But  see  post,  pp.  183-135.  made,  or  for  whom  they  were  intended, 

'  Brookville  Bank  v.  Kimble,  76  Ind.  could  avail  himself  of  them.    Vol.  1, 

195  ;  Murray  i;  Judson,  9  N.  Y.  78.  pp.  197,  198. 

*  Murray  v,  Judson,  supnC ;  S^iencer         ^  Privilege  may  of  course  be  an  or- 

V.  Ayrault,  10  N.  Y.  202  ;   Wheelock  dinary  property  right,  as  e.  g.  a  water 

V,  Wood,  93  Penn.  St.  298.  privilege.    That  would  be  a  different 

^  Corap.  Cottrel  v  Smith,  68  Iowa,  thing. 
181,  conveyance  on  a  strung  moral  ob- 
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prohibiting  a  father  from  so  manumitting  his  minor  son  as  to 
authorize  him  to  contract  on  his  own  behalf  with  an  employer 
and  receive  his  earnings  to  his  own  use ;  ^  this  the  father 
may  do  though  insolvent  at  the  time.^  Although  he  is  legally 
entitled  to  take  the  wages  of  his  son,  he  is  not  bound  to  do  so 
for  the  benefit  of  creditors  ;  ^  nor  is  there  any  way  by  law  by 
which  creditors  can  become  substituted  to  the  father^s  rights 
so  as  to  enforce  payment  to  them  of  what  the  father  has  re- 
leased. And  the  son's  emancipation  may  be  as  complete 
where  the  son  continues  to  live  with  his  father  as  where  they 
separate.^ 

§  4.  Exemption  Laws  :  Dower. 

Another  question,  sometimes  treated  as  one  of  construction 
of  the  statute  of  Elizabeth,  has  arisen  touching  the  effect  of 

1  Brown's  Appeal,  86  Penn.  St.  624  ;  Barr,  218 ;  Walker's  Estate,  8  Rawle, 

HcCloskey  v.  Cyphert,  27  Penn.   St.  243 ;  Candor's  Appeal,  5  Watts  k  S. 

220 ;  Galbiaith  v.  Black,  4  Serg.  &  R.  518.    For  what  will  constitute  eman- 

207 ;  United  States  v.  Mertz,  2  Watts,  cipation  for  the  purpose  see  cases  in 

406 ;  Johnson  v.  SiUbee,  49  N.  H.  543 ;  note  1.     In  Donegan  p.  Davis,  supra, 

Penn  v.   Whitehead,    17   Qratt.   503  ;  the  court  says  :  '  We  cannot  agree  that 

Nightingale  v.  Withington,  15  Mass.  in  every  case  there  must  be  an  absolute 

272 ;  Whiting  v.  Earle,  8  Pick.  201  ;  abandonment  of  home,  a  disrupting  of 

Godfrey  v.  Hays,  6  Ala.  501 ;  Donegan  family  ties,  before  emancipation  of  a 

V.  Davis,  66  Ala.  862.  minor  child  is  accomplished.     Eman- 

S  Brown's  Appeal,  supra ;  Holdship  cipation  vel  non  is  at  most  a  question 

V.  Patterson,  7  Watts,  547.     See  Don-  of  fact  to  be  determined  by  the  circum- 

egan  v.  Davis,  supra.  stances  in  evidence.     If  the  father  be 

*  Brown's  Appeal,  supra;  Holdship  insolvent,  and  in  the  transaction  as- 
V.  Patterson,  7  Watts,  547 ;  Donegan  v.  sailed  by  creditors  of  the  father  there 
Davis,  supra.  is  simulative  or  other  evidence  of  fraud, 

*  Brown's  Appeal,  supra ;  McCIoskey  or  secret  trust,  this  should  be  decisive 
V.  Cyphert,  supra ;  Donegan  v.  Davis, ,  of  the  claim  of  emancipation,  and  the 
supra.  On  the  other  hand  it  is  held  earnings  should  be  adjudged  to  belong 
that,  without  an  express  contract,  a  to  the  father.'  But  the  language  of  the 
father  becoming  insolvent  cannot  con*  last  sentence  appears  to  be  too  strong. 
tider  himself  as  in  debt  to  an  adult  son.  The  simulation  or  secret  trust  might  be 
who  continues  to  live  with  him  after  decisive  in  favor  of  creditors  of  the  son  ; 
majority,  for  services  rendered  by  the  how  could  it  be  so  in  favor  of  the  father's 
son,  so  as  to  make  the  value  of  these  creditors,  unless  the  simulation  was  the 
a  consideration  for  an  otherwise  volun-  father's  ? 

tary  conveyance.     Hack  v,  Stewart,  8 
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laws  exempting  certain  property,  specific  or  in  value,  from 
the  claims  of  creditors.  The  question  has  arisen  in  one  of 
the  three  following  ways:  (1)  The  debtor,  having  property 
subject  to  the  claims  of  creditors,  has,  with  a  view  of  defraud- 
ing them,  in  some  way  reduced  his  property  d<VMrn  to  an 
amount  in  value  falling  within  the  exemption  laws ;  or  (2), 
with  a  like  view,  he  has  exchanged  such  property  for,  or 
bought  with  money  or  the  like,  some  kind  of  property  specifi- 
cally exempt;  or  (3),  having  exempt  property,  he  has,  with 
a  like  view,  conveyed  away  the  same  to  some  one  standing 
only  upon  his  rights. 

A  case^  often  cited  arose  in  the  Supreme  Court  of  New  York, 
involving  the  first  of  these  situations.  The  plaintiff  brought 
replevin  of  twenty  runs  of  woollen  yam,  a  quantity  exempt 
from  the  claims  of  creditors ;  which  yam  had  been  taken  by 
the  defendant  on  execution.  The  defence  was  that  the  plain- 
tiff, having  been  possessed  of  a  quantity  of  the  yam  beyond 
the  amount  exempted,  had  reduced  that  quantity  to  the 
twenty  runs,  with  intent  to  defraud  his  creditors ;  and  the 
lower  court  had  ruled,  as  matter  of  law,  that  such  conduct 
was  a  fraud  upon  creditors.  The  Supreme  Court  reversed 
this  decision,  on  the  ground  however  that  it  was  a  question 
of  fact  whether  the  plaintiff's  conduct  had  been  fraudulent. 
It  was  declared  that  if  the  plaintiff  had  placed  himself  upon 
his  exempt  property  in  order  to  defraud  his  creditors,  by  a 
sale  of  his  sheep  and  wool,  the  jury  might  put  him  beyond 
the  reach  of  exemption  by  sustaining  the  levy.  His  sales  or 
other  arrangements,  it  was  said,  would  come  within  the  words 
of  the  statute  of  13th  Elizabeth,  or,  if  not,  were  void  at 
common  law.* 

With  regard  to  cases  of  this  kind  it  is  clear  that  there  is  a 
confusion  of  thought  in  the  doctrine  expressed.  The  state- 
ment that  the  sales  or  other  arrangements  of  the  debtor,  in 

1  Brackett  v.  Watkins,  21  Wend.  ^  Comp.  Rose  v,  Sharpleas,  33  Gratt. 
68.  158,  post,  p.  56. 
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redacing  hie  property  to  the  point  of  exemption,  were,  if  made 
with  intent  to  defraud  his  creditors,  within  the  statute  of 
Elizabeth  is  quite  true.  Such  dispositions  would  be  illegal ; 
but  that  does  not  reach  the  difficulty.  The  real  question  is 
whether  what  remains  after  these  dispositions  is  itself  to  be 
deemed  to  have  been  brought  within  the  law  of  fraudulent 
conveyances  by  reason  of  the  fraud  in  those  dispositions; 
that  is,  has  property  of  a  debtor,  which  has  not  been  the  sub- 
ject of  any  transfer  at  all,  been  brought  within  the  statute 
of  Elizabeth  because  other  property  of  the  debtor,  of  the 
same  kind  and  of  the  same  lot,  has  been  fraudulently  trans- 
ferred ?  It  is  difficult  to  see  how  this  can  be  answered  in  the 
affirmative.^ 

The  next  question  is  whether  non-exempt  property  may  be 
exchanged  for,  or  whether  money  or  the  like  may  be  used  to 
buy,  exempt  property,  when  the  act  is  done  with  intent  to 
defraud  creditors.^  If  the  ground  upon  which  the  New  York 
case  above  referred  to  was  decided  is  correct,  there  is  reason 
for  answering  the  question  in  the  negative;  and  the  New 
York  case  is  not  without  support  in  reported  decisions  of  dif- 
ferent kinds,  which  have  taken  the  same  ground.^ 

The  second  of  the  cases  cited  however,  in  which  the  New 
York  case  was  referred  to  as  authority,  raised  a  very  different 
question,  and  was  considered  upon  very  different  lines.    The 

^  The  New  York  case  was  denied  in  see   Pennsylvania   cases,   post,   p.   62, 

CDonnell  v.  Segar,  25  Mich.  867,  and  note  2;  and  see  Rose  v.  Sharpless,  S3 

in  Comstock  v.  Bechtel,  63  Wis.  656,  Gratt  158. 

and  is  contrary  to  Callaway  v.  Carpen-         ^  Of  coarse  the  proceeds  of  the  sale 

ter,  10  Ala.  500,  Moseley  v,  Anderson,  of  specifically  exempt  property,  snch  as 

40  Hiss.   49,   Stevenson  v.   White,  5  a  homestead,  are  not  exempt  unless  made 

Allen,  148,  and  Bean  v,  Hnbbard,  4  so  by  statute.    Adams  v.  Deers,  62  Miss. 

Cosh.  85.    It  is  also  inconsistent  with  854. 

other  cases  to  be  noticed.    But  it  has        *  Long  v.  Murphy,  27  Kans.  875,  is 

some  snpport,  as  will  be  seen.  directly  in  point.    See  Grymes  v,  Bryne, 

Exempt  property  cannot,  by  the  bet«  2  Minn.  89  ;  Riddell  t;.  Shirley,  5  Oal. 

ter  role,  be  taken  because  non-exempt  488  ;  Rose  v.  Sharpless,  S3  Gratt.  1 53  ; 

property  has  been  effectually  concealed.  Stronse  v,  Becker,  38  Penn.  St.  1 90  ; 

Megehe  v.  Draper,  21  Mo.  510.     But  Pratt  v.  Burr,  2  Biss.  86. 
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question  was  whether  a  merchant  could  have  the  benefit  of 
the  exemption  law  of  Minnesota,  as  it  stood ;  and  it  was  held 
that  such  a  person  could  not,  the  exemption  law  being  con- 
strued as  referring  only  to  persons  who  earned  their  liveli- 
hood in  whole  or  in  part  by  the  use  of  tools  and  utensils.  In 
a  case  ^  before  the  Supreme  Court  of  Michigan  of  replevin  for 
a  yoke  of  oxen  seized  on  execution  (where  also  a  point  arose 
whether  the  plaintiff  was  within  the  class  of  persons  intended 
by  the  exemption  law)  it  appeared  that  a  question  had  been 
asked  at  the  trial  whether  the  plaintiff  had  sold  other  prop* 
erty  than  that  in  question  in  order  to  bring  himself  down  to 
the  exemptions  of  the  law.  This  the  court  held  to  be  im- 
proper. Chief  Justice  Christiancy,  speaking  for  the  court, 
said  that  he  could  not  see  how  the  plaintiff  could  be  deprived 
of  the  statutory  exemption  *  by  clear  proof  that  he  had  pur- 
posely disposed  of  all  the  property  he  had  which  was  subject 
to  execution,  for  the  purpose  of  investing  the  proceeds  in,  or 
converting  them  into,  any  kind  of  property  which  was  exempt.* 
And  there  was  no  exception  or  qualification  in  the  statute 
such  as  that  urged.^  The  same  view  is  taken  by  other  courts.* 
There  can  be  no  serious  doubt  of  the  correctness  of  this 
view,  so  far  as  any  attempt  is  made  to  rest  the  creditor's 
claim  upon  the  statute  of  Elizabeth  or  the  like  legislation. 
The  statute  deals  only  with  alienations  made  ly  the  debtor;^ 
it  does  not  avoid  alienations  made  to  the  debtor,  except  mider 

^  O'Douuell  V.  Segar,  25  Mich.  867.  particular  kinds  of  property  which  are 

^  'When  the  statute/ said  the  learned  exempt.*    0*DonnelI  v.  Segar,  supra. 
Chief  Justice,  '  exempts  from  execution         *  Comstock  v.  Bechtel,  68  Wis.  656. 
certain  kinds   of  property  to  certain         *  Some  courts  hold   that  property 

amounts,  without    any    exception    or  paid  for  by  the  debtor,   but  granted 

qualification  on  the  ground  here  urged,  directly  to  a  third  person,  is  not  with- 

I  can  see  no    Intelligible  ground  on  in  the  statute  of  Elizabeth.     Edmon- 

which  it  can  be  held  fraudulent  for  son  v.  Meacham,  50  Miss.  84  ;  Crozier 

any  man  whose  property  does  not  in  v.  Young,  SMon.  157;  Go¥ring  v.  Bich, 

the    aggregate    exceed    the    aggregate  1  Ired.  558.     But  the  conveyance  may 

value  of  all  the  exemptions,  but  part  be  void  at  common  law  just  as  if  it  were 

of  which,  in  its  present  shape,  is  not  ex-  deemed  within  the  statute.    EdmonsoD 

empt,  to  convert  or  exchange  it  into  those  v.  Meacham,  supra. 
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special  circumstances  haying  no  bearing  upon  the  present 
question.  If ^  in  favor  of  one  standing  only  upon  his  rights, 
the  debtor,  with  intent  to  delay  or  defraud  his  creditors,  parted 
with  property  which  was  subject  to  the  claims  of  creditors 
under  the  statute  of  Elizabeth,  that  act  was  unlawful,  and  the 
creditors  could  still  reach  the  property ;  ^  but  as  regards  the 
consideration  received  for  it,  the  statute  has  nothing  to  do 
with  the  case.  In  this  state  of  things  appears  the  exemption 
law,  by  which  the  property  received  by  the  debtor  becomes 
exempt,  unless  the  way  in  which  it  was  received  makes  a  dif- 
ference. The  question  then,  properly  speaking,  turns  upon 
the  effect  of  the  exemption  law,  and  not  upon  the  statute  of 
Elizabeth;  of  that  question  presently. 

The  third  question  in  regard  to  the  effect  of  conveying  away 
exempt  property  with  intent  to  defraud  creditors,  may  be  intro- 
duced by  a  statement  of  the  law  of  Pennsylvania.  It  is  there 
laid  down  that  the  exemption  laws  are  intended  ^  for  the  honest 
poor,  not  the  roguish ; '  ^  they  must  be  denied  to  debtors  who 
^  shuffle  and  conceal '  their  property ;  ^  the  rule  ^  is  founded  in 
a  sound  morality  and  is  agreeable  to  the  spirit  and  intention 
of  the  exemption  law.'^  This  doctrine  is  in  itself  equally 
applicable  to  conveyances  of  lands  and  conveyances  of  goods ; 
and  so  in  point  of  fact  it  is  applied  in  Pennsylvania.^  And 
it  finds  some  support  elsewhere.  Thus  it  has  been  said 
(obiter)  in  Illinois  that  if  a  deed  of  homestead  land  was  taken 
by  a  purchaser  in  the  name  of  his  wife,  with  design  simply  to 
acquire  property  to  be  held  in  fraud  of  creditors,  the  law 
would  subject  it  to  payment  of  his  debts ;  ^  though  merely  to 


1  Comstock  V.  Bechtel,  68  Wis.  666. 

*  Emenon  v.  Smith,  52  Penn.  St.  90. 
See  Shinn  v.  Mcpherson,  58  Cal  596. 

*  StroQBe  V.  Becker,  88  Penn.  St.  190. 
«  lb.;  Rose  v.  Sharpless,  88  Gratt. 

158.     See  also  Gibbs  v.  Patten,  2  Lea, 
180. 

*  iluey's  Appeal,  29  Penu.  St.  219, 


lands;  Dieffenderfer  v.  Fisher,  8  Grant's 
Gas.  80,  goods.  See  other  cases,  infra. 
«  Cipperly  v.  Rhodes,  53  111.  846  ; 
Getzler  v.  Saroni,  18  111.  511  ;  Cassell 
V.  Williams,  12  111.  887.  Bat  see 
Vaughan  v.  Thompson,  17  111.  78;  Mill- 
ler  V,  Inderreider,  79  III.  382  ;  Lenpold 
V.  Erause,  95  III.  440. 
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buy  homestead  laud  to  be  held  as  exempt  would  not  be 
contrary  to  law.^  And  the  same  view  appears  to  have  been 
taken  in  some  other  states.^ 

In  Virginia  too  the  language  of  the  courts  of  Pennsylrania 
has  been  expressly  adopted  as  a  correct  statement  of  law. 
The  case'  however  in  which  this  was  done  was  a  case  of 
goods.  A  ^  householder  or  head  of  a  family,'  in  the  language 
of  the  exemption  law,  executed  a  conveyance  of  what  was 
claimed  to  be  exempted  homestead  in  goods,  under  the  statutes 
of  Virginia,  in  furtherance  of  a  design  to  defraud  his  creditors. 
These  goods,  which  consisted  of  a  stock  in  trade,  suddenly 
reduced  by  doubtful  means  ^  by  the  debtor-owner  to  the  point 
of  exemption,  included  goods  paid  for  and  goods  not  paid  for 
indistinguishably  mixed ;  goods  not  paid  for  not  being  within 
the  exemption  law.^  It  was  held  that,  in  the  absence  of  any 
separation  of  the  property  capable  of  exemption  from  that 
which  was  not,  the  conveyance  was  a  fraud  upon  creditors. 

This  decision,  possibly  sound  in  itself,^  was  however  put,  in 
part,  upon  the  ground  taken  by  the  courts  of  Pennsylvania, 
as  above  quoted.  But  the  courts  of  Virginia  repudiate  that 
ground,  or  at  all  events  do  not  act  upon  it,  when  it  comes  to 
the  case  of  conveyances  of  exempted  lands.  It  matters  not 
that  *these  are  made  with  intent  to  defraud  creditors;  the 
debtor  is  entitled  to  the  exemption ;  the  supposed  policy  of  the 
law  is  ignored.  And  as  this  has  had  the  repeated  sanction  of 
the  courts  of  that  state,  one  important  decision  of  the  kind 

1  lb.    See  Faurote  v.  Carr,  108  Ind.  *  Piper  v.  Johnston,  12  Minn.  60, 

123  ;   Bui^e  v,   Bolin,   106  Ind.  175 ;  66  (on  the  st.  13  Eliz.) ;  Gibbs  v.  Pat- 

Hixon  V.  George,  18  Eans.  253.    And  ten,  2  Lea,  180  ;  Chambers  v.  Sallie,  29 

a  man  may  pay  off  a  mortgage  on  his  Ark.  407.    See  also  Carrier  v.  Suther- 

homestead,   and  so  make  it   exempt,  land,  54  N.  H.  475. 

though  insolvent  at  the  time  and  tak-  *  Rose  v.  Sharpless,  88  Gratt  153. 

ing  for  the  purpose  money  subject  to  the  *  See  Brackett  v.  Watkind^  21  Wend. 

claims  of  his  creditors.    Randall  v.  Buf-  68»  ante,  p.  52. 

lington,  10  Cal.  491  (distinguishing  Rid-  '  Code  of  1873,  c.  183,  {  1. 

dell  V.  Shirley,  5  Cal.  488,  as  to  which  «  But  see  infra,  p.  64. 
qmere) ;  In  re  Henkel,  2  Sawy.  305. 
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being  since  the  case  under  consideration,^  it  is  to  be  taken 
that  the  Pennsylvania  ground  has  not  really  been  established 
in  Virginia,  and  that  tlie  aj^roval  of  it  was  incautious. 

There  is  other  authority  also  opposed  to  the  Pennsylvania 
rule.  In  a  case  ^  in  Texas,  a  suit  against  a  husband  and  his 
wife,  in  which  a  creditor  sought  to  subject  a  homestead  to  the 
payment  of  his  demand,  the  creditor  liad  offered  to  prove  that 
the  husband,  at  the  time  of  contracting  the  debt  in  question, 
was  unmarried  and  in  failing  circumstances,  that  in  that  state 
of  things  he  had  gone  about  building  the  dwelling  now  claimed 
as  a  homestead,  with  the  means  for  which  he  had  contracted 
the  debt,  that  he  was  at  the  time  aware  of  his  financial  situa- 
tion, and  that  he  then  married  and  claimed  the  building 
against  his'  creditors  as  homestead.  The  evidence  was  rejected 
at  the  trial,  and  rightly,  as  the  Supreme  Court  now  held.  The 
court  said  that  the  wife  was  equally  interested  with  the  hus- 
band in  the  homestead,^  and  that  there  had  been  no  offer  to 
show  that  she  had  been  a  party  to  any  fraudulent  design ;  but 
even  if  such  an  offer  had  been  made,  it  was  considered  that 
it  should  have  been  refused,  as  ^it  would  have  exposed  to 
animadversion  the  motives  with  which  the  defendants  con- 
tracted marriage.' 

The  case,  put  upon  this  ground,  does  not  go  quite  far 
enough;  for  it  might  still  be  said  that  the  decision  is  con- 
sistent with  the  idea  that  a  fraudulent  design  on  tlie  part 

^  MarihaU  v.   Sears,   79    Ya.    49  ;  quired  eontmues  however,  according  to 

Shipe  v.  Repass,  28  Gratt.  729  ;  Boyn-  the  better  view,   notwithstanding  the 

ton  V,  McNeal,  31  Qiatt.  459.  owner's  loss  of  his  family.     Silloway 

s  North  V.  Sheam,  15  Tex.  174.  v.  Brown,  12  Allen,  34;  Doyle  v.  Co- 

s  This  is  the  ground  commonly  taken,  bum,  6  Allen,  71;   Barney  v.  Leeds, 

and  is  of  course  quite  true.    The  exemp-  51  N.  H.  253 ;  Webb  v.  Cowley,  5  Lea, 

tion  is  intended  for  the  family,  not  for  722 ;  Beckmann  p.  Meyer,  75  Mo.  333  ; 

the  husband  alone.    See  e.  g.  Castle  v.  Eimbrell  v,  Willis,  97  111.  494  ;  Stanley 

Palmer,  6  AUen,  401;  Connor  v.  McMur-  «•  Snyder,  43  Ark.  429.    Contra,  Cooper 

ray,  2  Allen,  202 ;  Cox  v.  Wilder,  2  v.  Cooper,  24  Ohio  St.  488;  Santa  Cruz 

Dill.  45 ;  Yogler  v.  Montgomery,  54  v.  Cooper,  56  CaL  339  ;  Qallighan  v. 

Mo.  557,  584 :  McFarland  v.  Goodman,  Payne,  34  La.  An.  1057. 
6  Bias.  Ill,  116.    The  right  once  ac- 
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of  a  debtor  in  making  a  conveyance  of  property  other  than 
homestead  would  render  it  invalid.  But  the  Virginia  cases 
(of  lands),  above  referred  to,  go  to  the  point.  A  case  ^  in 
Kansas  also  appears  to  be  in  point.  The  court  there  laid 
it  down  for  law  that  no  fraud  upon  creditors  could  be  com- 
mitted by  a  debtor's  purchasing  homestead  property  in  the 
name  of  his  wife,  or  in  subsequently  paying  for  the  property 
or  in  making  improvements  thereon,  unless  the  creditor  had 
some  special  interest  in  or  claim  upon  the  funds  so  used. 
This  view  is  not  put  upon  the  wife's  interest  in  the  property ; 
it  is  broad  enough  to  cover  the  case  of  a  conveyance  of  any 
exempt  property ;  and  it  is  supported  by  the  general  current 
of  authority.^  And  there  is  direct  and  ample  authority  of 
the  same  kind  in  relation  to  transfers  of  exempt  personalty.' 
The  only  one  of  the  three  cases^  under  consideration  that 
touches  the  statute  of  Elizabeth  is  this  third  case;  we  have 
seen  that  the  first  two  have  nothing  to  do  with  that  statute. 

1  Hixon  V.  George,  18  Kans.  253.  Hei'schfeldt  v.  Geoi^    6  Mich.   456. 

*  Rankin  v,  Shaw,  94  N.  Car.  405 ;  It  in  no  way  affects  the  case  that  the 

Arnold  v.  Estis,  92  N.  Car.  162;  Crum-  wife  has    acknowledged  the  deed  ac- 

men  v.  Bennett,  68  N.  Car.  494;  Kuevan  cording  to  law.     Euevan  v.   Specker, 

V.  Speaker,  11  Bush,  1 ;  Sears  v.  Hanks,  supra ;  Sears  v.  Hanks,  supra ;  McFar- 

14  Ohio  St.  298 ;  Roig  v.  Schults,  42  land  v.  Goodman,  supra.     Further  as 

Ohio  St  165 ;  Cox  «.  Wilder,  2  Dill,  to  homestead  see  Woodall  v.  Budd,  41 

45;  Bell  v.  Devore,  96  111.  217  ;  Leu-  Tex.  S75,  382. 

pold  V.  Krause,  95  111.  440 ;  McFarland         *  Bean   v.   Hubbard,   4   Cnsh.   85  ; 

V.  Goodman,  6  Biss.  Ill ;  Dreutzler  v,  Ketchum  v.  Allen,  46  Conn.  414;  Tracy 

Bell,  11  Wis.  114  ;  O'Connor  v.  Ward,  p.   Cover,   28  Ohio  St.   61  ;    Mull  v, 

60  Miss.  1025 ;  Edmonson  v.  Mcacham,  Jones,    83    Kans.    112  ;    Anderson    v. 

50  Miss.   34,   40 ;  Legro  v.   Lord,    10  Odell,  51  Mich.  492 ;  Wright  v.  Smith, 

Maine,  161  ;  Davis  v.  Laud,  88  Mo.  66  Ala.  514  ;  Smith  v,  Allen,  39  Miss. 

436  ;  Buck  v.  Ashbrook,  59  Mo.  200 ;  469,  475  ;  Duvall  v.  Rollins,  71  K.  Car. 

Stanley  v.  Snyder,  43  Ark.  429  ;  Ben-  218  ;  Yaughan  v,  Thompson,  17  lU.  78; 

nett  V.  Hutson,  33  Ark.  762 ;  Marshall  Yandibur  o.  Love,  10  Ind.  54 ;  Burge 

V.  Sears,  79  Va.  49;  Prout  ».  Yaughan,  v.  Bolin,  106  Ind.  175  ;  Fanroter.  Carr, 

62  Yt.   451 ;   Baldwin   v.   Rogers,   28  108  Ind.  123  ;  Patten  v.  Smith,  4  Conn. 

Minn.  544 ;  Furman  v.  Tenny,  ib.  77 ;  450 ;  Anthony  v.  Wade,  1  Bush,  110. 

Morrison  v.   Abbott,   27    Minn.    116  ;  Retaining  possession  in  such  a  case  has 

Ferguson  v.  Kimber,  ib.  156  ;  Delash-  of  course  no  effect.    See  the  last  two 

mut    V,   Trau,  44    Iowa,    613;    Smith  cases, 
r.  Bumsey,    S3  Mich.  183,  overruling         *  Ante,  p.  52. 
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And  in  regard  to  the  third  case  the  conclusive  consideration 
is  that,  according  to  natural  and  authoritative  exposition,  the 
statute  was  not  intended  to  enlarge  the  rights  of  creditors 
further  than  might  be  necessary  to  enable  them  effectually  to 
defeat  the  alienation  made  by  the  debtor;  aside  from  this, 
creditors  have  no  greater  rights  (under  the  statute  of  Eliza- 
beth) against  the  alienee  than  they  would  have  had  against 
the  debtor  had  there  been  no  alienation.^  Nor  can  the  fact 
of  intended  fraud  —  the  ^shuffling  and  concealing'  of  prop- 
erty —  by  the  debtor  alter  the  case  under  that  statute  ;  *  at 
most  it  is  only  a  case  of  fraud  without  damage.  No  right  of 
the  creditor  has  been  impaired  ;  fraudulent  conduct,  to  come 
within  the  notice  of  the  law,  must  touch  some  right.'  The 
debtor  could  have  resisted,  lawfully,  any  attempt  of  the  cred- 
itor to  take  the  pfoperiy,  even  to  the  shedding  of  blood  ;*  and 
if,  to  avoid  a  collision  and  bloodshed,  the 'debtor  should  in  a 
particular  case  make  away  with  the  property  in  contempla- 
tion of  an  attempt  to  take  it,  how  can  the  creditor  complain  ? 
The  making  away,  though  intended  to  defeat  or  even  *  de- 
fraud '  the  creditor,  is  only  another  way  of  saving  the  prop- 
erty to  himself;  what  he  might  do  by  the  strong  hand,  he 
only  does  by  transfer.  The  latter  is  certainly  less  likely  to 
cause  mischief. 

Then  —  to  leave  for  a  short  time  the  statute  of  Elizabeth, 
for  it  is  desirable  to  dispose  of  this  matter  now  —  we  come  to 
the  general  ground  of  fraud  upon  the  exemption  laws,  which 
concerns  alike  all  three  cases  above  stated.  Now  fraud  may 
indeed  defeat  one's  rights  under  such  laws.  Statute  may 
provide  a  particular  mode  of  bringing  property  within  the 

1  Marshall   v.    Sears,    79  Ya.    49  ;  518  ;  Smith  v.  Rumsey,  83  Mich.  183  ; 

Shipe  V,  Rei>ass,  28  Gratt.  729  ;  Roig  Dreutzler  o.  BeU,   11  Wis.   114.     See 

V.  Schults,  42  Ohio  St.  165  ;  Sears  v.  infra,  in  regard  to  choses  in  action, 

Hanks,  14  Ohio  St.  298 ;  Cox  v.  Wil-  pp.  68  etseq. 
der,  2  DiU.  45  ;  Euevan  v,  Specker,  11         >  Smith  v.  Ramsey,  snpra. 
Bosh,  1 ;  Cnimmen  v.  Bennett,  68  N.         '  Ante,  pp.  16,  28. 
Car.  494  ;  Pennington  v.  Seal,  49  Miss.         ^  Scribner  v.  Beach,  4  Denio,  448. 
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exemption ;  and  if  in  such  a  case,  in  fraud  of  the  law,  prop- 
erty is  brought  bj  some  subterfuge  within  it  which  does  not 
belong  there,  the  act  will  be  vain ;  for  all  statutes,  and  this 
one  no  less  than  others,  are  to  be  liberally  construed  for  the 
purpose  of  defeating  fraud.^  But  it  does  not  follow  that  con- 
duct of  a  fraudulent  nature  touching  the  disposition  of  prop- 
erty which  really  is  exempt  has  the  effect  to  make  it  subject 
to  the  claims  of  creditors.  Unless  that  be  the  meaning  of  the 
exemption  laws,  construed  by  ordinary  rules,  it  cannot  be 
true  in  principle  that  the  debtor's  act  can  have  that  effect. 
Exceptions  should  be  drawn  from  the  language  of  the  stat- 
ute.^ The  courts  have  sometimes,  in  peculiar  cases,  but  not 
eren  then  without  giving  cause  for  grave  criticism,  nutde  an 
exception  of  fraud  out  of  statutes  limiting  rights,  not  made 
in  the  statute;'  but  that  is  so  imusual*and  dangerous  a 
proceeding  as  not  to  be  applied  to  new  cases  without  the 
strongest  reason.  If  the  legislature  has  made  a  plain  law 
limiting  rights  without  exception,  how  can  the  courts  declare 
tiiat  the  legislature  intended  to  make  an  exception  ?  Or  how 
can  they  say,  or  have  a  right  to  say,  what  would  have  been 
done  had  attention  been  called  to  the  matter  ?  And  it  is  to 
be  observed  that  in  the  cases  in  which  this  has  been  done,  the 
injured  party  already  had  a  strong  right  in  justice  and  con- 
science ;  cases  of  part  performance  of  oral  contracts  for  the 
purchase  of  lands,  and  cases  of  the  fraudulent  concealment  of 
a  cause  of  action,  rest  upon  strong  grounds  of  equity.  The 
present  is  no  such  case. 

Again  there  may  be  a  case  turning  upon  a  condition.    Thus 
statute  may  make  it  necessary,  to  obtaining  its  benefit,  that, 

1  The  ezemption  statates  are  also  to  But  it  is  submitted  that  they  shoul^l 

be  liberally  constraed  in  aid  of  their  ob-  find  this  in  the  statutes  themseWes. 

ject,  as  all  the  authorities  show.  These  laws  are  elsewhere  deemed  to  be 

*  The  Pennsylvania  courts  never  miss  made  for  debtors  and  their  families, 
an  opportunity  to  say  that  the  ezemp-         *  See  ante,  p.  20,  note  6 ;  yoL  1,  pp 

tion  laws  are  for  *  honest  debtors.*     See  24-26,  445. 
e.  f;.  Emerson  v.  Smith,  62  Penn.  St.  90. 
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upon  any  attempt  of  an  officer  to  take  property  which  may  be 
exempted,  the  debtor  shall  claim  the  benefit  of  the  exemp- 
tion law,  and  demand  an  appraisemetit ;  so  the  Pennsylvania 
statute  of  1849  provides.  Or  the  owner  may  be  required  to 
separate  the  amount  in  value  of  special  articles  made  exempt 
upon  such  action;  so  the  Massachusetts  statute  requires  in 
certain  cases.^  Or  it  may  be  necessary  that  homestead  should 
actually  be  set  off  or  reserved,  before  a  particular  piece  of 
land  can  be  exempt*^  If  then  the  debtor  fails  to  take  the 
steps  required  for  the  benefit  offered  to  him,  it  follows  that 
he  loses  his  right ;  ^  and  it  may  well  be  urged  under  statute 
like  that  of  Pennsylvania  that  where  the  debtor  has  gone  a 
step  further,  and  disclaimed  all  ownership  of  or  right  over 
the  property,  or  where  he  has  conveyed  away  the  property 
and  made  no  claim  to  it  at  the  time  required  by  law,  he  has 
waived  the  benefit  of  the  statute.^ 

1  See  Rose  v.  Sharpleee,  83  Gratt  Sts.  c.  183,  §  82,  materials  and  stock 

153,  ante,  p.  56.  designed  and  procured  by  a  debtor  and 

*  See  Spoon  v.  Read,  78  N.  Car.  244 ;  necessary  for  carrying  on  his  trade  and 

Gaines  V.  National  Exch.  Bank,  64  Texas^  business,  and  intended  to  be  used  or 

18 ;  Kichol  v.  Davidson,  8  Lea,  889  ;  wrought  therein,  not  exceeding  $100  in 

tbe  last  case  holding  that  a  sale  of  land  value,  are  exempt  from  attachment.    It 

in  fraud  of  creditors,  without  reserving  appears  that  R  was  a  blacksmith,  and 

homestead,  as  required  in  Tennessee,  ia  that  he  had  purchased  iron  worth  $125, 

an  abandonment  of  the  right  in  the  land  to  be  used  and  wrought  in  carrying  on 

conveyed,  and  that  the  right  does  not  re-  his  business.     But  he  did  not  separate 

vest  upon  the  creditors'  having  the  con-  from  the  rest  the  part  which  he  intended 

veyance  set  aside.     See  also  Gaines  v.  thus  to  hold  as  exempt.  .  .  .  Nash  v. 

National  £xch.  Bank,  supra.  Farrington,  4  Allen,  157.     While  the 

'  Stevenson  v.  White,  5  Allen,  148.  iron  was  in  this  condition  R  changed 

See  Pennsylvania  cases,  infra.    In  8te-  the  intention  with  which  he  purchased 

venson  v.  White,    an   action    against  it,  and  determined  to  sell  it  to  the  plain- 

an  oflScer  for  conversion  of  iron  bars,  tiff  fraudulently.    This  change  of  inten- 

the  court  said  :   '  The  sale  of  the  iron  tion  took  away  one  of  the  requisites  for 

by  R  S  to  the  plaintiff  having  been  its  exemption,  and  it  was  delivered  to 

without  consideration,  and  with  intent  the  plaintiff  while  it  was  not  exempt.' 
to  defraud  a  creditor,  and  the  plaintiff        *  Nash  v.  Farrington,  4  Allen,  157, 

having  participated  in  the  fraud,   he  158,  where  it  was  said  that  the  articles 

eannot  maintain  this  action,  unless  it  were  not  set  apart  for  the  use  contem- 

be  on  the  ground  that  R  held  it  exempt  plated  by  the   statute,   '  nor  did  the 

from  attachment  by  creditors.    By  Gen.  plaintiff,  after   they   were   so   seized. 
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In  such  a  case  it  is  clear  enough  that  the  creditor  can  take 
the  property  (assuming  that  it  has  not  passed  to  anj  one 
having  a  better  right  than  the  debtor),  regardless  of  the  fact 
that  the  property  might  have  been  exempted ;  and  it  follows 
that  no  action  for  the  taking  can  be  maintained  either  against 
the  creditor  or  against  the  officer.^  The  case  stands  as  if  no 
exemption  law  existed  at  all.  This  being  true,  it  is  quite 
unnecessary,  not  to  say  mischievous,  to  put  the  case,  as  is 
done  in  Pennsylvania,  on  the  ground  of  fraud.  It  is  not 
that  the  debtor  has  tried  —  and  it  should  be  observed  that 
he  tried  without  success  —  to  deceive  the  officer  and  perhaps 
the  creditor  that  he  has  lost  his  right ;  it  is  that  he  has  not 
done  what  the  statute  required  as  a  condition  to  obtaining  its 
benefits.^ 

But  again  it  is  said  that  a  debtor  may  forfeit  his  right  to 

claim  any  part  of  them  as  exempt  from  honest  in  such  an  emei-gency,  bnt  it  is 

execation.'     Compare  cases  in  which  best  after  aU  even  for  the  debtor  himself, 

one's  goods  have  become  mingled  with  If  his  property  be  taken,  his  self-respect 

those  of   a  debtor  and  taken  as  the  and  conscious  integrity  are  left,  and  he 

debtor's.     Lehman  «.   Eelley,  68  Ala.  has  gained  a  moral  discipline  which  will 

192;  supra,  p.  46,  note.  go  far  towards  repairing  his  fortunes.' 

^  Stevenson  v.  White,  5  Allen,  148  ;  This  is  all  very  good  morals  ;  but  the 

Nosh  V.  Farrington,  4  Allen,  157.  municipal  law  is   not  made  to  teach 

^  The  Pennsylvania  cases  to  the  same  morality.     Most  of  the   Pennsylvania 

effect  aU  put  the  case  on  this  erroneous  cases  supra  were  rightly  decided  ;  but 

ground  of  fraud.  Dieffenderfer  o.  Fisher,  the  ground  taken  is  mischievous,  as  is 

3  Grant's  Cases,  80;  Gillelandv.  Rhoads,  shown  in  such  decisions  as  that  in  Rose 

84  Penn.  St.  187  ;  Strouse  v.  Becker,  38  «.  Sharpless,  supra.     A  very  different 

Penn.  St.  190  ;  Emerson  v.  Smith,  52  case  is  made  where  the  officer  takes  spe- 

Penn.  St.  90.     See  also  Smith  v.  Rmer-  cificaJly  exempt  property  because  the 

son,  48  Penn.  St.  466  ;  Rose  v.  Sharp-  debtor  has  kept  non-exempt  property  out 

less,  S3  Gratt.  153;  Pratt  «.  Burr,  2  of  his  reach.     It  is  rightly  held  that  the 

Bias.  36  ;  Cassell  v.  Williams,  12  111.  officer  is  liable  in  such  a  case.      Megehe 

387.     Indeed  the  matter  of  fraud  is  put  v.  Draper,  21  Mo.  510.    Contra,  Emerson 

on  purely  moral  grounds.    '  It  is  a  hard  r.  Smith,  52  Penn.  St.  90.     The  sheriff 

thing  doubtless,'  says  Woodward,  J.  in  is  employed  to  find  property  that  is 

Strouse  v.  Becker,  supra,  and  the  same  liable  to  debt ;  and  he  does  not  dis- 

leamed  judge  delivers  the  opinion  in  charge  his  duty  by  taking  something 

the  other  Pennsylvania  cases,  and  al-  else,  especially  if  he  takes  it  knowing 

ways  speaks  to  the  same  effect,  'it  is  that  it  is  exempt, 
a  hard  thing  doubtless  to  be  strictly 
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the  benefit  of  the  exemption  law ;  ^  and  this  finds  some  sup- 
port in  the  common  but  inexact  and  dangerous  statement 
that  fraud  vitiates  everything  into  which  it  enters.  It  may 
be  that  a  proper  construction  put  upon  the  language  of  the 
exemption  statute  may  justify  a  rule  of  forfeiture ;  but  it  is 
difficult  to  understand  how  the  courts  can  add  to  the  statute 
a  declaration  of  the  kind.  If  the  statute  has  given  the  right 
absolutely,  and  has  not  provided  for  any  forfeiture,  it  cer- 
tainly cannot,  under  any  rule  of  construction,  be  said  that  the 
legislature  intended  to  provide  for  a  forfeiture ;  and  unless  it 
can  be  clearly  shown  that  the  legislature  made  the  law  in 
contemplation  of  a  previous  rule  or  mode  of  dealing  of  the 
courts  touching  the  administration  of  like  legislation,  or  of 
some  existing  law  justifying  the  application  of  a  rule  of  for- 
feiture, it  is  hard  to  understand  how  a  rule  of  the  kind  can 
be  tacked  to  the  statute.^  Besides  it  is  an  established  rule 
of  law  that  fraud  committed  after  the  acquisition  of  a  right 
cannot  annul  the  right,  apart  from  agreement.* 

Nor  can  the  case  be  any  better  upon  the  footing  of  waiver.* 
If  the  property  is  already  specifically  or  directly  exempted,  the 
fact  that  the  debtor  attempts  to  conceal  it  from  his  creditor 
can  work  no  waiver,  because  the  concealment  would  not  show, 
actually  or  virtually,  any  purpose  to  forego  the  right  of  ex- 
emption, but  the  contrary,  and  it  would  not  touch  any  existing 


1  Pratt  «.  Burr,  2  Bias.  86,  citing  Mo.  677,  584 ;  State  v.  Diveling,  66 

the  Pennsylvania  cases  snpra,  and  also  Mo.  875. 

Hewes  v.  Parkman,  20  Pick.  90.     The         *  Stone  v.  Grubham,  2  Bulst.  225  ; 

last  case  in  no  way  sustains  the  proposi-  Weller  v.   Wayland,   17    Johns.    102; 

tion  ;  it  was  a  case  of  simple  waiver.  Sommerville  «.   Horton,  4  Yerg.  541  ; 

s  Crnmmen  v.  Bennett,  68  N.  Gar.  Fulton  v.  Loftis,  63  N.  Car.  893  ;  ante, 

494.     Pearson,  C.  J. :  '  We  can  see  no  p.  4,  note  2.     But  there  may  be  con- 

giound  to  support  the  position  that  an  structive  fraud  by  '  conduct  subsequent.' 

attempt  to  commit  a  fraud  is  a  forfeiture  Ante,  p.  4,  note  2  ;  vol.  1,  p.  884. 
of  the  debtor's  homestead  ;  there  is  no         *  Waiver  will  not  have  a  retroactive 

provision  ofthe  kind  in  the  Constitution  effect,  so  as  to  affect  exempt  property 

or  the  statutes.'    See  also  Coz  v.  Wilder,  previously  aliened.     Wright  v.  Smith, 

2  DiU.  45  ;  Vogler  «.  Montgomery,  54  ^^  Ala.  514. 
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right  of  the  creditor.^    A  man  does  not  waive  a  right  by  try- 
ing to  hold  it.^ 

The  case  can  seldom  be  different  where  the  debtor  has 
made  a  conyeyance^  with  intent  to  delay  or  defraud  his  cred- 
itorSy  to  a  volunteer  or  a  confederate  of  a  quantity  of  person* 
alty  in  one  general  mass,  or  a  quantity  of  real  estate  part  of 
which  is  exempt  in  specie  or  in  value.^  Between  the  cred- 
itor and  the  debtor,  whatever  may  be  the  case  between  the 
debtor  and  his  alienee,  every  fraudulent  conveyance  of  the 
debtor,  generally  speakii^,  is  void  and  the  property  is  still 
deemed  to  be  in  the  debtor  as  if  no  transfer  had  been  made, 
or  at  least  it  is  so  after  the  transfer  has  been  set  aside  ;^  the 
nature  of  the  property  or  of  the  transfer  cannot  affect  the  case. 
It  is  therefore  wrong  in  principle,  and  it  certainly  is  mis- 
chievous in  effect,  to  hold  ^  that  in  such  a  case  as  that  sug- 

^  Wairer  is  the  intentional  relin-  contained  an  exempt  homestead  and 
qniahment  of  a  known  right,  or  the  other  land  not  exempt.  A  good  ex- 
doing  of  acts  to  the  detriment  of  an-  ample  of  personalty  may  be  seen  in 
other  (l  e.  affecting  his  existing  rights)  AndersoD  v.  Odell,  51  Mich.  492. 
on  account  of  which  it  would  be  unjust  Against  the  text  see  Sugg  v.  Tillman, 
to  the  latter  to  permit  the  assertion  of  2  Swan,  208,  personalty  in  a  mass, 
the  right.  As  to  the  latter  kind  of  And  see  Rose  v,  Sharpless,  83  Gratt. 
waiver  see  Bigelow,  Estoppel,  638-641,  153,  ante,  p.  56.  But  with  the  first 
4th  ed.  of  these  two  cases  compare  the  later 

*  Patten  v.  Smith,  4  Conn.  450,  455.  Tennessee  case  of  McCord  v,  Moore,  5 

'  As  where  a  debtor  makes  a  '  fraud-  Heisk.  784. 
ulent' conveyance  of  his  dwelling-house,         «  Sears  v.  Hanks,  14  Ohio  St.  298; 

worth  $1,500,  which  was  an  exempt  McFarland  v.  Goodman,   6  Hiss.   Ill, 

homestead  to  the  amount  of  $1,000.  116 ;  Cox  v.  Wilder,  2  Dill.  45  ;  Smith 

See  Pike  v.  MUes,  23  Wis.  164 ;  Per-  v.   Kehr,  ib.   50,  63,   64  ;    Yogler  o. 

guson  V.  Eimber,  27  Minn.  156 ;  s.  a  Montgomery,   54  Ma   577,   584.     See 

25  Minn.  183  ;  Matson  v,  Melchor,  42  Thomason  v.   Neelcy,   50  Miss.   210  ; 

Mich.  477 ;  Edmonson  v.  Meacham,  50  Shaw  v.  Millsaps,  ib.  380. 
Miss.  34,  51  ;  Marshali  r.  Sears,  79  Va.         *  As  was  held  in  Huey's  Appeal,  29 

49  ;  Wood  v.  Chambers,  20  Texas,  247,  Penn.  St.  219,  approved  in  Didlender- 

254  ;  Muller  v.  Inderreider,  79  111.  382;  fer  v.  Fisher,  3  Grant's  Gas.  30.     In 

Sears   v.    Hanks,    14   Ohio   St.    298 ;  the  latter  case  it  was  held  that  the 

Buck  V.  Ashbrook,  59  Mo.  200;  Boiling  debtor  hed  made  his  claim  too  late. 

V,  Jones,  67  Ala.  508.     A  good  illustra-  Sed  qusere.    See  Sears  v.  Hanks,   14 

tion  may  also  be  seen  in  Danforth  v.  Ohio    St.   298 ;    Miller  «.    Sherry,    8 

Beattie,  43  Yt.  138,  where  a  mortgage  Wall.    237. 
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gested  the  debtor  has  waived,  forfeited,  or  lost  his  right  to 
the  benefit  of  the  exemption,  unless  that  is  manifestly  the 
meaning  of  the  exemption  law,^  or  unless  it  is  now  too  late  by 
that  law  for  the  debtor  to  claim  the  benefit.  When  the  debt- 
or's transfer  is  annulled,  the  exemption  should  be  allowed,  if 
demanded.^ 

Other  reasons  not  touching  the  question  of  construction 
either  of  the  statute  of  Elizabeth  or  of  the  exemption  laws 
fortify  these  considerations,  not  the  least  of  which  is  this : 
The  creditor  is  compelled  to  treat  the  transfer  as  invalid,  — 
as  not  affecting  his  rights,  —  as  if  it  had  not  been  made; 
but  if  it  had  not  been  made,  he  could  have  had  no  claim 
upon  the  actually  exempt  property.  Can  he  then  treat  the 
transfer  as  invalid  against  his  rights  and  yet  as  having  con- 
ferred rights  upon  him  ?  This  reasoning  has  been  taken  in 
some  of  the  cases.^  Thus  in  the  first  case  cited  it  was  held 
that  creditors,  after  having  had  a  deed  of  their  debtor  set  aside 
as  in  fraud  of  their  rights,  could  not  upon  execution  under 
the  decree  set  up  the  deed  as  a  bar  to  the  debtor's  assertion 
of  his  right  to  have  a  homestead  reserved  out  of  the  sale. 

Similar  considerations  touch  the  question  of  rights  of  dower 
in  non-exempt  lands  conveyed  by  a  debtor  in  fraud  of  his 
creditors;  the  widow  will  be  entitled  to  her  dower  if  the 
conveyance  is  annulled.  And  the  same  grounds  may  be  taken 
as  in  regard  to  the  foregoing  cases ;  (1)  the  statute  of  Elizabeth 
cannot  be   construed  as  enlarging  the  rights  of  creditors; 

1  See    Carrier    v.    Sutherland,    54  debtor  does  not  demand  it,  his  grantee 

K.  H.  475,  486,  487,  and  Edmonson  cannot.   Carrier  v,  Sutherland,  64  N.  H. 

V.  Meaeham,  50  Miss.  34,  among  other  475. 

cases,  as  to  the  necessity  of  continued  '  Sears  v.  Hanks,  14  Ohio  St.  298 ; 

occapancy,  to  which  a  transfer  has  put  Cox  v.  Wilder,  2  Dill.  45  ;  McFarland 

an  end.     But  that  cannot  be  material  v.  Goodman,  6  Biss.  Ill,  115.      So  in 

in  favor  of  a  creditor  who  treats  the  cases  of  dower  in  conveyances  in  fraud 

transfer  as  void  ;  no  one  may  blow  hot  of  creditors.    Robinson  v.  Bates,  8  MeU 

and  cold  at  the  same  time.  40,    42  ;    Richardson    v.    Wymau,   62 

*  See  cases  in  note  8,  p.  64.     If  the  Maine,   280. 
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(2)  the  deed  must  be  treated  by  the  creditors  as  invalid,  and 
the  title  being  considered  back  (or  still)  in  the  debtor,  the 
wife's  right  of  dower  attaches  as  if  nothing  had  been  done ; 

(3)  creditors  cannot  treat  the  deed  as  invalid  against  them- 
selves and  as  at  the  same  time  conferring  rights  upon  them.^ 
It  follows  that,  so  far  as  the  matter  stands  between  creditors 
and  the  widow  of  the  grantor,  she  is  entitled  to  her  dower 
notwithstanding  th^  fact  that  she  released  the  same  when 
her  husband  convejed.^  Nor  in  principle  can  it  make 
any  difference  that  the  wife  may  have  participated  in  her 
husband's  purpose  to  delay  or  defraud  his  creditors ;  though 
it  may  be  that  the  Pennsylvania  courts  would  not  agree  to 
this.'  Of  course  if  the  conveyance  in  fraud  of  creditors  was 
made  before  the  marriage  the  widow  cannot  claim  dower  npon 
the  creditors'  impeachment  of  the  deed.^ 

In  some  of  the  authorities  the  question  of  the  widow's  rights 
has  been  complicated  by  other  facts.  Thus  the  husband  has 
in  the  first  place  made  or  caused  to  be  made  a  conveyance  of 
the  property  in  question  to  his  wife,  and  then  both  together 
have  conveyed  to  a  third  person ;  or  the  husband  has  con- 
veyed to  a  third  person,  the  wife  releasing  dower,  and  then 
the  grantee  has  reconveyed  the  estate  to  the  wife ;  —  both  con- 
veyances being  afterwards  set  aside  as  in  fraud  of  the  husband's 
creditors.    In  such  cases  it  has  been  argued  that  there  has  been 

^  See  the  last  two  ca^es  cited.  '  Would    the    Pennsjlvania    coarta 

*  Robinson  v.   Bates,   8    Met.    40  ;  hold  that  dower  was  only  for  honest 

Richardson  v.  Wyman,  62  Maine,  280  ;  widows  I    Dower  in  this  connection  is 

Woodworth  v.  Paige,  5  Ohio  St.  70 ;  sometimes  compared  with  rights  of  ez- 

Mattill  V.  Baas,  89  Ind.  220 ;  Ketchum  emption  ;  but  the  resemblance  is  very 

t;.  Schicketanz,  78  Ind.  137  ;   Manger  snperficiaL 

V.  Perkins,  62  Wis.  499 ;  Malloney  v.         «  Whithed  «.  Mallory,  4  Cnsh.  188  ; 

Horan,  49  N.  Y.  Ill ;  Porters.  lAzear,  Gross  v.  Lange,  70  Mo.  45.    So  where  a 

109  U.  S.  84  ;  Lowry  v.  Fisher,  2  Bosh,  eonveyanoe  is  made  for  the  purpose  of 

70,  78  ;  Dugan  v,  Massey,  6  Bush,  81  ;  defeating  an  intended  wife  of  dower. 

Lockett  V.  James,  8  Bush,  28  ;  Cox  «.  Jones  v.  Roberts,  65  Maine,  278,  citing 

WUder,  2  Dill  45 ;  Bkin  v.  Harrison,  Baker  v.  Chase,  6  Hill,  482,  and  Bow- 

11  m.  884 ;  Morton  v.  Koble,  57  III  land  v.  Rowland,  2  Sneed,  548.      Sea 

176  ;  Summers  u.  Babb,  13  III  483.  howerer  King  v.  King,  61  Ala.  479. 
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a  merger  in  the  wife,  by  the  conveyance  to  her,  of  her  dower  in 
the  fee ;  the  dower  right  thus  being  lost,  and  not  being  re- 
vived by  the  act  of  the  creditor  in  procuring  the  conveyances 
to  be  set  aside.  But  the  courts  have  answered  this  specious 
reasoning  by  showing  that  there  can  be  no  merger  where  the 
estates  are  not  concurrent  but  successive,  or  where  the  greater 
estate  is  invalid  and  is  subsequently  avoided.^ 

The  question  whether  the  widow  can  claim  dower  against 
the  grantee  in  a  fraudulent  conveyance  by  her  husband  with 
release  of  dower  is  not  so  easily  disposed  of ;  though  courts 
have  not  hesitated  to  pronounce  in  her  favor  on  this  ques- 
tion as  well  as  on  the  questions  just  referred  to.^  One  se- 
rious difficulty  in  the  way  of  the  rule  is  that  the  widow  is 
estopped  by  her  release  of  dower  to  claim  against  her  re- 
leasee ; '  that  is,  she  has  solemnly  parted  with  her  interest, 
and  though  her  act  does  not  operate  by  way  of  grant,  it 
operates  just  as  effectually  against  her  by  estoppel.  Now  it  is 
no  answer  to  this,  it  seems,  that  the  husband's  conveyance 
was  in  fraud  of  his  creditors  and  that  the  grantee  is  a  vol- 
unteer or  a  participant  in  the  fraud,  unless  misrepresentation 
or  some  other  kind  of  fraud  was  practised  upon  the  wife.  If 
she  was  imposed  upon  by  fraud  in  the  transaction,  her  release 
is  not  binding ;  if  she  was  not,  the  mere  fact  that  creditors 
have  had  tlie  deed  set  aside  cannot  help  her  against  the 
ffrctntee. 

When  it  is  said  that  creditors  may  procure  the  conveyance 
to  be  annulled,  the  meaning  is,  annulled  so  far  as  their  rights 
are  concerned,  not  annulled  for  all  purposes.    The  conveyance 

1  Bichardaon  9.  Wyman,  62  Maine,  DHL  40,  46;  Bobinson  v.  Bates,  8  Met. 

2S0  ;  Malloiy  «.  Horan,  12  Abb.  Pr.  40,  42.    In  the  last  case  the  question  is 

K.  8.  289.  •  only  stated. 

*  Lockett  V.   James,   8    Bnsh,   28 ;         '  Cox  v.  Wilder,  snpra  ;  Steams  v. 

WoodwoTth  V.   Paige,  5  Ohio  St.   70,  Swift,  8  Pick.  682 ;  Usher  v.  Richard- 

where  the  point  was  not  decided,  but  son,  29  Maine,  416 ;  Farley  v.  Eller,  20 

the  inclination  of  the  court  was  towards  Jnd.  822.     See  Lothrop  v.  Foster,  L\ 

the  widow.     But  see  Cox  v.  Wilder,  2  Maine,  887. 


68  CIRCUMVENTION.  [CHAP.  IV. 

is  good  between  the  grantor  and  his  grantee,^  though  with- 
out consideration;  and  if  the  wife,  not  herself  being  the 
victim  of  any  fraud,  has  lawfully  released  dower,  the  convey- 
ance must  be  good  against  her.^  If  the  deed  has  not  been 
disturbed  by  the  husband's  creditors,'  the  case  of  the  widow's 
claims  against  the  grantee  becomes  still  more  doubtful.  The 
situation  between  the  widow  and  a  later  grantee  of  the  dowable 
land  sold  on  behalf  of  the  husband's  creditors  would  be  quite 
different.  Such  grantee  would  take  under  the  debtor,  and  not 
under  the  prior  fraudulent  conveyance,  and  thus  the  claim  of 
the  widow,  now  relieved  of  the  estoppel,  would  be  let  in. 

§  5.  Choses  in  Action  :   Lord  Hardwicke  and  Lord 

Thurlow. 

The  words  <  lands  and  tenements,'  and  *  goods  and  chattels,' 
have  been  the  subject  of  special  examination  without  regard 
to  exemption  laws,  dower,  or  the  like  matters  considered  in 
the  pages  preceding.  Apart  from  the  cases  just  under  con- 
sideration does  the  statute  of  Elizabeth,  as  construed,  cover 

1  Vol.  1,  pp.  206, 207;  Zuver  v,  Clark,  French  v.  French,  6  De  G.  M.  &  G.  96, 

104  Penn.  St.  222  ;  Bonesteel  v,  Sulli-  103.    In  Curtis  v.  Price  Sir  Wm.  Gnmt 

van,  ib.  9  ;  Harvey  v.  Varney,  98  Mass.  said  of  a  voluntary  settlement :  *  A  set- 

118;  Browne.  Thayer,  12 Gray,  1;  Perry  tlement  of  this  kind  is  void  only  as 

«.  Hayward,  12  Cush.  844  ;  Murphy  v.  against  creditors ;  but  only  to  the  ex- 

Marland,  8  Gush.  675,677  ;  Waterbury  tent  in  which  it  may  be  necessary  to 

V,  Westervelt,  9  N.  Y.  698 ;  York  v,  deal  with  the  estate  for  their  satisfac- 

Merritt,  80  N.  Car.   285  ;   Roberts  v.  tion,  it  is  as  if  it  had  never  been  made. 

Lund,  46  Vt  82 ;  Horn  v.  Star  Foun-  To  every  other   purpose    it    is    good, 

dry  Co.  23  W.  Va.  622 ;  Davy  t».  Kelley,  Satisfy  the  creditors,   and  the  settle- 

66  Wis.  452,  and  cases  cited  ;  Ruck  man  ment  stands.*    The  conveyance  is  also 

0,  Ruckman,  32  N.  J.  Eq.  259  ;  Schu-  good  between  either  party  and  a  stranger, 

man  ».  Peddicord,  60  MiL  560  ;  Butler  Bessey  v,  Windham,  supra.    Or  against 

V.   Moore,   78  Maine,   151 ;  Curtis  v.  the  assigns  of  the  parties.     Robinson  r. 

Price,    12   Ves.   103,    106  ;    Bessey  v.  McDonel,  supra.     So  of  an  assignment 

Windham,  6  Q.  B.  166  ;  Robinson  v.  of  goods.     Bessey  v.  Windham,  supra. 

McDonel,  2  Best  &  S.  134  ;  Smith  v.  »  Vol.  1,  p.  253. 

CherriU,  L.  R.  4  £q.  390  ;  Tanqueray  »  As  in  Woodworth  v,  Paige,  supra. 
V.   Bowles,   L.  R.   14  Eq.  161,   167 ; 
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all  kinds  of  property?^  Since  the  passage  of  the  statute 
there  has  been  much  change  in  the  law  in  regard  to  property 
subject  to  the  claims  of  creditors.  Copyholds,  choses  iu 
action,  and  money,  formerly  beyond  the  reach  of  creditors 
are  now  within  their  reach ;  while  the  statute  of  Elizabeth 
remains  unchanged.  Hqw  has  the  change  operated  in  regard 
to  that  statute  ? 

The  words  above  quoted  do  not  stand  alone ;  the  statute 
prohibits  alienations  with  Mntent  to  hinder,  delay,  or  de- 
fraud creditors.'  Now  these  latter  words  are  just  patient  of 
a  meaning  different  from  that  of  such  words  as  '  alienations  in 
fraud  of  creditors;'  and  we  have  seen  that  some  courts  have, 
in  point  of  fact,  acted  upon  such  an  idea,  overturning  aliena- 
tions made  by  debtors  with  intent  to  hinder  or  defraud  their 
creditors  where  the  property  conveyed  was  not  otherwise  sub- 
ject to  the  claims  of  creditors.  The  matter  was  taken  liter- 
ally ;  creditors  may  not  have  been  defrauded  because  they 
had  no  rights  in  respect  of  the  property,  but  there  was  au 
*  intent '  to  defraud  them,  and  that  was  enough.  We  have 
seen  that  this  view  still  obtains  in  some  courts,  in  its  appli- 
cation to  exemption  laws. 

There  is  just  as  much,  and  just  as  little,  ground  for  apply- 
ing this  view  of  the  statute  generally  as  for  applying  it  to 
cases  of  alienation  of  property  exempted  by  law  from  the 
claims  of  creditors.  Choses  in  action  furnish  a  case  in  point. 
Assuming  that  these  were  beyond  the  reach  of  creditors  in 
the  hands  of  their  debtors,  as  they  formerly  were,  would  a 
transfer  of  such  property  by  a  debtor  with  intent  to  defraud 
his  creditors  be  within  the  statute  of  Elizabeth  ?  ^    In  the 

^  An  author  may  transfer  his  nnpnb-  point.    These  were  not  in  the  time  of 

lished  mannscripts  with  intent  to  defeat  Sir  Lloyd  Kenyon  subject  to  the  claims 

his  creditors,  because  they  could  not  be  of  creditors ;  upon  alienation  with  intent 

reached  in  the  hands  of  the  author  him>  to  defraud,  were  they  within  the  statute 

•elfl      Dart  v.   Woodhouse,   40  Mich,  of  Elizabeth  ?     It  was  held  they  were 

S99  ;  ante,  p.  41,  note.  not.     Mathews  v.  Feaver,  1  Cox,  278. 

*  Copyholds  furnish  another  case  in  They  are  now  liable  to  execution,  and 
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time  of  Lord  Hardwicke  the  Goart  of  Chancery  £d  not  hesi- 
tate to  give  the  creditor  its  aid  in  such  cases ;  in  the  time  of 
Lord  Tharlow  the  Court  of  Chancery  pointedly  refused  to  do 
sOy  and  Lord  Thurlow  effectually  turned  the  tide  against  his 
greater  predecessor. 

What  is  tlie  explanation  ?  Was  there  a  conflict  between 
Lord  Hardwicke  and  Lord  Thurlow  in  regard  to  the  con- 
struction, or  the  principle  of  construction,  of  the  statute  of 
Elizabeth  ?  Did  Lord  Hardwicke  affirm  and  Lord  Thurlow 
deny  the  rule  of  liberal  construction,  or  its  application  to  the 
case  ?  Fortunately  these  questions  can  be  answered  in  the 
negative.  'Fortunately/  we  say,  for  it  would  be  a  serious 
matter  if  it  should  appear  that  the  rule,  or  even  its  applica- 
tion,  had  been  doubtful  and  unstable,  as  indeed  a  first  glance, 
nay,  the  very  language  sometimes  of  the  courts,^  might  lead 
us  to  infer.     The  case  at  bottom  stands  thus :  — 

Sir  Wm.  Fortescue,*  Lord  Hardwicke,'  and  Lord  Northing* 
ton,^  all  held  that  choses  in  action  (Lord  Northington  holding 
it,  rather,  of  money ,^  which  stood  upon  the  same  footing), 
though  not  liable  to  execution  at  law  or  in  equity,  were  capa- 
ble of  being  reached  in  equity,  and  hence  could  be  pursued 
by  creditors  into  the  hands  of  volunteers,  purchasers  with 
notice,  or  fraudulent  grantees.^  None  of  these  judges  said 
that  the  statute  of  Elizabeth  had  enlarged  the  substantive 
rights  of  creditors.  Sir  Wm.  Fortescue  said  indeed  that  it 
was  a  standing  rule  of  the  court  that  transfers  of  choses 
in  action  with  intent  to  hinder  creditors  were  '  always  looked 
upon  as  fraudulent  and  within '  the  statute  of  Elizabeth ;  but 
he  said  nothing  to  indicate  that  this  was  matter  of  construe* 

the   itatute   opens   to   receive   them.        *  King  v,  Dnpine,  2  Atk.  608,  note 

May,  Freudulent  ConTeyancea,  18»  2d  (1744). 

ed.    But  copyholds  were  not  the  sub-        *  Partridge  v.  Gopp,  1  Eden,  168  ; 

ject  of  controrersy,  as  were  choses  in  B.  c.  2  Amb.  596  (1758). 

action.  '  Partridge  v,  Gopp,  snpnu 

1  See  infra,  p.  73,  note.  *  It  mattered  not  whether  the  creditor 

s  Taylor  v.  Jones,  2  Atk.  600  (1743).  had  a  lien.    Taylor  v.  Jones^  supra. 
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tion,  and  his  statement  probably  means  that  it  was  a  rule  of 
the  court  that  choses  in  action  could  be  subjected  to  the 
claims  of  creditors. 

The  case  decided  by  Lord  Hardwicke,  just  cited,  may  be 
stated  with  profit.  D  was  entitled  to  the  reversion  of  four 
annuities,  after  the  deaths  of  certain  persons ;  the  annuities 
being  vested  in  trustees  for  all  the  parties  interested.  The 
plaintiff  having  obtained  a  judgment  at  law  against  D,  now 
filed  her  bill  against  him  and  the  trustees  and  others.  After 
answer  she  filed  a  supplemental  bill,  stating  that  a  fieri  facias 
had  been  issued  upon  her  judgment,  and  that  the  sheriff  had 
seized  the  reversion  of  the  annuities,  and  had  made  an  assign* 
ment  of  them  to  W  in  trust  for  herself  ;•  that  wishing  to  have 
the  assignment  registered,  she  had  applied  to  the  proper  ofii- 
cer,  who  refused  her  request  on  the  ground  that  she  had  not 
acquired  the  right.  The  bill  therefore  prayed  that  the  plain- 
tiff might  have  the  reversion  of  the  annuities  sold  and  her 
judgment  satisfied  out  of  the  proceeds.  The  defendants  sub- 
mitted whether  the  sheriff  could  seize  the  reversion  and  make 
the  assignment  Lord  Hardwicke  decreed  that  the  bill  should 
be  taken  for  confessed  against  D,  and  that  the  trustees  and 
W  should  assign  all  the  reversionary  interest  in  the  annuities 
to  the  plaintiff.  There  is  no  mention  of  the  statute  of  Eliza- 
beth in  the  case ;  it  clearly  was  not  a  case  of  construction. 

Another  case^  before  Lord  Hardwicke  may  be  stated. 
Judgment  on  a  bond  for  £1,500  had  been  rendered,  and 
the  sheriff  had  returned  ^  nulla  bona.'  Thereupon  the  plain- 
tiff brought  a  bill  to  have  satisfaction  out  of  certain  stocks 
held  by  trustees  for  the  defendant.  Had  the  plaintiff  gone  no 
further,  his  bill  to  subject  the  stock  would,  the  reporter  adds 
in  a  *  N.  B./  have  been  proper ;  but  he  took  out  a  capias  ad 
satisfaciendum,  and  Lord  Hardwicke  held  that  this  amounted 
to  a  satisfaction  of  the  debt  which  equity  would  not  disturb. 
Nothing  is  said  about  the  statute  of  Elizabeth. 

1  Horn  V.  Horn*  1  Amb.  79  (1749). 
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In  the  face  of  these  cases  one  maj  well  marvel  to  hear 
Lord  Thurlow  ask, '  Is  there  any  case  where  a  man  having 
stock  in  his  own  name  has  been  sued  for  the  purpose  of  hav- 
ing it  applied  to  satisfy  creditors  ? '  ^  But  it  must  not  be  sup- 
posed that  Lord  Thurlow  took  some  special  view  of  the  con- 
struction of  the  statute.  He  said  nothing  about  that,  but 
took  the  position  that  choses  in  action  could  not  be  reached 
by  creditors  either  at  law  or  in  equity ;  the  courts  could  not 
touch  or  apply  anything  tliat  could  not  be  reached  in  the 
hands  of  the  debtor  by  process  of  execution. 

The  statute  had  not  enlarged  the  rights  of  creditors ;  and 
the  result  followed  of  course  that  a  debtor  could  dispose  of 
his  choses  in  action  at  pleasure,  whatever  his  purpose.  He 
might  give  them  away  though  himself  insolvent;  he  might 
lay  them  out  in  the  purchase  of  property  for  another ;  he 
might  dispose  of  them  with  intent  to  defraud  his  creditors ; 
nothing  of  the  kind  was  prohibited  by  the  statute,  for  nothing 
of  the  kind  could  prejudice  his  creditors.*  The  property  was 
exempt  at  law  and  in  equity.  One  exception  or  qualification 
to  the  rule  was  admitted ;  during  the  lifetime  of  the  debtor 
choses  in  action  could  not  be  reached,  but  after  his  death  it 
was  conceded  to  be  otherwise.  Then  his  creditors  might 
reach  all  his  personal  property  of  every  kind,  under  the  ju- 
risdiction of  equity  for  the  administration  of  estates.^ 

The  same  result,  it  may  be  remarked,  came  about  under  the 
old  English  bankruptcy  and  insolvent  debtors'  acts,  in  regard 
to  choses  in  action,  during  the  lifetime  of  the  debtor.     Under 

1  Dondas  v.  Dutens,  1  Ves.  jr.  196  Jac.  1,  c  15.     £x   parte  Shorland,  7 

(1790).  Ves.  88  ;  Ex  parte  Smith,  1  Rose,  210  ; 

*  Dandas  v.  Dutens,  supra ;  Rider  Keuflington  v.  Chantler,  2  Maule  &  S. 

V.    Kidder,    10    Ves.    360  ;    Sims    v.  86.     It  may  be  remarked  that  the  word 

Thomas,  12  Ad.  k  £.  536  ;  Norcutt  v.  '  bonds/  iu  the  general  prohibition  of 

Dodd,  Craig  k  P.  100  ;   McCarthy  v.  the  statute,  means  bonds  executed  by 

Goold,  1  Ball  &  B.  387  ;  Murphy  v.  the  debtor,  not  bonds  which  are  his 

Marland,  8  Cush.  575.     So  in  regard  property. 

to  money  ;  and  that  was  not  '  goods  and         *  Norcutt  v.  Dodd,  Craig  &  P.  100  ; 

chattels  *  within  the  Bankruptcy  Act,  1  Rider  v.  Kidder,  10  Ves.  360,  869. 
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these  acts  it  was  uniformly  held  that  all  the  property  of  the 
debtor,  including  choses  in  action,  was  applicable  to  the  pay- 
ment of  his  debts.^  Yet  these  statutes  had  made  use  of  the 
same  words  '  goods  and  chattels '  used  in  the  statute  of  Eliza- 
beth ;  so  that  a  creditor  in  bankruptcy  proceedings  had  for  a 
time  greater  rights  than  a  creditor  as  creditor. 

In  regard  to  the  statute  of  Elizabeth  however  Lord  Thur* 
low  would  probably  have  agreed  with  Lord  Hardwicke  that  the 
statute  should  be  liberally  construed ;  neither  judge  in  point  of 
fact  spoke  of  construction  or  interpretation.  So  far  as  any 
question  of  construction  was  involved  in  the  case  before  Lord 
Thurlow,^  the  rule  might  have  been  stated  in  language  to 
which  Lord  Hardwicke  would  not  have  objected,  to  which 
rather  he  would  have  entirely  assented ;  to  wit,  that  the 
words  '  goods  and  chattels,'  in  view  of  their  connection,  re- 
ferred to  personalty  which  a  creditor  could  reach,  and  that 
only.  Lord  Hardwicke  said  that  choses  in  action  could  be 
reached  by  creditors,  and  he  showed  how ;  ^  Lord  Thurlow 
said  they  were  exempt.* 

^  Norcatt  v.  Dodd,  Craig  &  P.  100.  of  which  he  says  nothing.    But  the  lan- 

s  Dnndaa  v,  Dutens,  1  Yen.  jr.  196.  guage  of  the  court  caused  Lord  Eldon  to 

*  So  in  Penrod  v,  Morrison,  2  Penn.  say  that  the  M.  R.  got  at  stock  through 
130  :  '  Although  Mitchell  could  not  col-  a  doctrine  *  very  difficult  to  maintain.' 
lect  his  debt  by  fieri  facias  and  levy,  as  Pader  v,  Kidder,  10  Yes.  360,  869.  That 
a  chose  in  action  is  not  the  subject  of  is,  it  seems,  Lord  Eldon  supposed  that 
execution,  yet  satisfaction  might  have  Sir  Wm.  Fortescue  had  treated  stock, 
been  obtained  by  compelling  Morrison  before  beyond  the  reach  of  creditors,  as 
to  assign  for  the  benefit  of  creditors.'  brought  within  their  reach  by  the  statute 
Rogers,  J.  quoted  in  Elliott's  Appeal,  of  Elizabeth  ;  a  construction  '  difficult 
50  Penn.  St.  75.  to  maintain.'    So  later  Lord  Denman, 

*  There  is  reason  to  think  that  it  is  in  speaking  of  a  transfer  of  bonds,  more 
part  at  least  due  to  a  confusion  upon  this  clearly  still  says:  'The  question  is 
point  that  Lord  Thurlow  came  to  be  fol-  whether  they  are  "  goods  and  chattels  " 
lowed  in  England;  the  earlier  rule  being  within  the  meaning  of  stat.  18  Eliz. 
taken  for  a  rule  of  construction,  and  so  c.  5.'  And  *  Lord  Eldon  appears  to 
was  held  unsound.  Fortescue,  M.  R.  have  been  of  opinion  that  stock  was  not 
said  in  Taylor  v.  Jones,  2  Atk.  600,  601,  within  the  statute  of  Elizabeth.'  Sims 
that  a  gift  of  stock  was 'within  13  Eliz.  v,  Thomas,  12  Ad.  &  E.  586,  554. 
c  5  ; '  which  is  perfectly  true  if  stock  in  Whereas  the  true  question  was,  whether 
the  hands  of  the  debtor  could  be  reached,  bonds  in  the  hands  of  a  debtor  were  iu 
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Lord  Hardwicke  then  did  not  hold  that  the  statute  could  be 
construed  as  creating  new  substantive  rights ;  though  it  is 
plain  in  principle  that  it  did  authorize  any  remedj,  though 
new,^  necessary  to  make  it  e£Fectual.  No  judge  entitled  to 
speak  with  anything  more  than  local  authority  has  ever  held 
that  the  statute  of  Elizabeth  conferred  any  right  of  substan- 
tive law  upon  a  creditor  against  his  debtor's  assignee  or  trans- 
feree ^  which  the  creditor  did  not  have  against  his  debtor. 

The  existing  law  of  England,  under  which  creditors  may 

any  toay  liable  for  debt ;  if  they  were  property  were  wont,  after  having  giren 

not,  of  conrae  they  were  not  within  the  '  all  their  tenements  and  chattels  to 

statute  of  Elizabeth.  their  friends,'  to  betake  themseWes  to 

Oar  courts  too  have  sometimes  mis-  privileged    places  and    there  live  '  in 

understood  the  matter,  from  the  oppo-  great  state  on  other  goods.'    The  place 

site  point  of  view,  supposing  that  Lord  protected  the  debtor  from  arrest ;  the 

Thurlow  laid  down  a  narrow  and  there-  '  other  goods '  were  apparently  exempt, 

fore  erroneous  rule  of  construction.     In  certainly  beyond  reach,  ^  what  were 

Catchingsv.  Manlove,  89  Miss.  655,  the  they?  Evidently  not  beasts  of  the  plough 

court  says  :  '  The  statute  has  generaUy  or  implements  of  industry.     Perhaps 

received  a  liberal   construction  .  .  . ;  they  were  only  the  borrowed  goods  of 

but  to  restrict  its  operation  to  cases  of  the  '  friends,'  still  the  property  of  the 

fraudulent  gifts  and  conveyances  of  such  lenders,  though    that   does    not  acorn 

property  as  might  be  seized  under  ezecn-  probable. 

tion  would  be  to  destroy  its  beneficial  ^  As  to  changes  in  the  law  in  mere 

effect.'     See  also  Pinkerton  v.   Man*  modes  of  relief,  the  English  Court  of 

Chester  R.  Co.  42  N.  H.  424  (*  We  are  Chancery  has  said  :  <  We  think  that  it 

satisfied  that '  stock  '  comes  within  the  makes  no  difference  that  by  a  subse- 

provisions  of  the  statute  of  13  Eliz.  quent  improvement  or  alteration  in  the 

c.  5 ') ;  Elliott's  Appeal,  50  Penn.  St.  law  a  better  or  more  effectual  or  a  dif- 

75  ( '  *'  Qoods  and  chattels  "  include  life  ferent  mode  of  affecting  the  property  by 
insurance  policies ').  way  of  execution  has  been  created,  <x 

It  is  a  matter  only  of  historical  inter*  that  the  plaintiff  has  resorted  to  it 

est  whether  in  the  time  of  the  statute  rather  than  to   the  mode  which  was 

itself  choses  in  action  and  money  could  alone  in  force  when  the  deed  was  exe- 

be  reached  by  creditors,  without  the  cuted.'    Knight  Bruce,  L.  J.  in  Blen* 

process  of  outlawry.     It  was  a  '  stand-  kinsopp  v,  Blenkinsopp^  1  t^e  6.  M.  k 

ing  rule '  of  equity  in  Lord  Hardvricke's  G.  495. 

time,  as  we  have  seen,  that  such  prop-         >  That  is,  apart  from  the  very  fact 

erty  could  be  subjected  to  debts;  but  how  that  the  creditor  had  a  right  under 

long  standing  ?    This  we  do  not  know ;  the   statute   to    proceed    against    the 

but  it  may  be  not  without  point  to  refer  transferee  ;   whether  that  was  a  new 

to  the  statute  of  50  Edw.  3,  quoted  ante,  right  at  all  was  considered  in  the  prs- 

p.  21,  in  which  we  are  told  in  picturesque  ceding  chapter, 
language  that  debtors  who  had  inherited 
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annul  alienations  of  chofies  in  action  by  a  debtor,  is  due  im- 
mediately  to  statute,^  by  which  cboses  in  action  (8uch  as 
bonds  ^  and  bank  notes,^  bills  of  exchange  and  promissory 
notes  ^  and  other  securities,^  shares  of  stock  ®)  and  money  ^"^  are 
made  liable  to  execution;  ihe  statute  of  Elizabeth  opening 
accordingly.  But  this  is  itself  a  matter  of  interest  in  the 
study  of  the  rule  of  construction.  It  was  not  necessary  to 
amend  that  statute ;  the  rule  was  that  creditors  could  pursue 
property  which  was  subject  to  execution,  and  the  statute  of 
Elizabeth  opened  of  itself  to  the  benefits  created.  The  prin- 
ciple suggested  is  general.® 

In  this  country  too,  it  is  hardly  necessary  to  say,  choses 
in  action  are  almost  everywhere  subject  to  the  claims  of  cred- 
itors.^  In  some  states,  as  in  New  York,  the  result  was  reached 
without  the  aid  of  legislation,  under  the  influence  of  the  opin- 
ion of  Chancellor  Kent ;  ^^  in  others,  and  more  generally,  the 
question  has  been  set  at  rest  by  legislation.^    But  the  result 

»  1  &  2  Vict,  c  110.  117,  118  ;  French  t;.  French,  6  De  G. 

*  Bonds  were  not  within  the  law  so    M.  &  G.  95. 

late  as  the  time  of  Lord  Denman.    Sims  *  In  Indiana  the  courts  have  fol- 

V.  Thomas,  12  Ad.  &  £.  536.  lowed    the    rule    of    Lord    Thurlow. 

«  1  &  2  Vict.  c.  110.  Keightley    v.    Walls,    27    lud.    384 ; 

*  Edwards  v.  Cooper,  11  Q.  B.  83.  Scott  v,   Indianapolis  Wagon  Co.   48 

*  1  &  2  Vict.  c.  110.  Ind.  75. 

*  Under  insolvency  laws,  where  stock  ^^  Bayard  v,  Hoffman,  4  Johns.  Oh. 
was  held  'goods  and  chattels.'  £z  parte  452.  In  this  case  all  the  authorities 
Vallence,  2  Deac.  854 ;  Brown  v.  Bel-  are  renewed,  hut  it  was  not  necessary 
laria,  5  Madd.  53.  to   decide   the   question.      Chancellor 

7  Barrack  «.  McCaUoch,  8  Kay  &  J.  Kent  clearly  indicated  his  preference 

110.    Contra  in  Lord  Kldon's  and  Lord  for   the   old    English   rule.      Shoitly 

EUenborough's  time.     £x  parte  Shor*  afterwards  he  ruled  accordingly;  and 

land,  7  Ves.  88  ;  £z  parte  Smith,  Rose,  his  decision  was  affirmed  by  the  Court 

210  ;  Keasington  v.  Chantler,  2  Manle  of  Errore.    Hadden  v.  Spader,  20  Johns. 

k  S.  86.     Contrary  to  the  older  cases,  554,  subjecting  stock  to  the  claims  of 

money  may  now  be  followed,  though  it  erediton.    See  also  Drake  v.  Rice,  130 

has  no  ear-mark.    Knatchhull  v.  Hal«  Mass.  410 ;  Catchings  v.  Manlove,  39 

lett,  13  Ch.  D.  696.  Miss.  655. 

^  Choeea  in  action  received  as  the        ^  In  some  states,  as  in  Massachu- 

proceeds  of  a  fraudulent   conveyance  setts,  legislation  was  necessary  because 

inay  be  taken  by  the  grantor^s  creditors,  of  the  want  of  any  general  jurisdiction 

Barrack  v,  McCuUoch,  3  Kay  ft  J.  110,  in  equity.     See  such  cases  as  Howe  v. 
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has  generally  been  reached  on  the  one  hand  without  strain- 
ing the  rule  of  construction  and  on  the  other  without  legislative 
enlargement  of  the  statutes  against  fraudulent  conveyances. 
Those  courts  which  have  followed  Chancellor  Kent  have  held, 
with  Lord  Hardwicke  and  his  contemporaries,  that  equity 
could  subject  choses  in  action,  though  it  could  not  reach  them 
by  execution ;  the  courts  of  states  in  which  the  subjects  of 
execution  have  been  enlarged  by  statute  have  held,  as  in  Eng- 
land, that  this  was  enough  to  open  the  statute  of  Elizabeth. 

But  the  matter  has  not  stopped  here.  It  is  held  not  only 
that  equity  will  subject  choses  in  action  in  general,  but  that 
it  will  subject  new  kinds  of  choses,  unknown  in  the  time  of 
Elizabeth.  A  striking  example  of  this  is  furnished  by  the 
case  of  life  insurance  policies ;  it  is  well  settled  that  where 
these  are  payable  to  the  debtor  and  his  representatives  only, 
equity  has  jurisdiction  to  reach  them  and  to  follow  them  into 
the  hands  of  a  voluntary  assignee,  or  an  assignee  with  notice 
of  the  debtor's  insolvency.^  The  rule  appears  to  be  different 
where  the  policy  runs  in  favor  of  another,  as  the  wife  or 
children  of  the  debtor,^  especially  under  statutes,'  or  where 

Bishop,  3  Met.  26,  28  ;  Murphy  v.  Mar-  Creight,  25  Beav.  272  ;  Taylor  v.  Cor- 

land,  8  Cash.  575,  577  ;   Hamilton  v,  nen,  1  Ch.  D.  6S6.     Contra,  it  seems, 

Cone,  99  Mass.  478.     But  now  see  Pub.  before  1  Vict.  c.  110,  §  12.    Stokoe  o. 

Sts.  of  Ma.ss.  c.  172,  §  1 ;   Hamilton  v.  Cowan,  supra ;  Grogau  v.  Cooke,  2  Ball 

Cone,  supra ;  Drake  v.  Rice,  130  Mass.  &  B.  230,  233.     But  under  the  con- 

410.      Further  see   1   Story's  Equity,  struction  put  upon  that  Act  the  statute 

pp.  26-29,  13th  ed.  as  to  changes  gen-  of  Elizabeth  opens  to  receive  them.    See 

erally  in  equity  jurisdiction.  Stokoe  v.  Cowan.     Farther  see  Chap- 

1  Catchings  v,    Manlove,   89  Miss,  man  v.  Mcllwrath,  77  Mo.  88. 
655  ;  Burton  v,  Farinholt,  86  N.  Car.         ^  Elliott's  Appeal,  supra. 
260  ;  ElUotfs  Appeal,  50  Penn.  St  75.         »  See  Mass.  Pub.  Sts.  c.  IW,  §  167  ; 

But  the  rule  was  improperly  treated  aa  Swan  v.  Snow,  11  Allen,  224  ;  Gould  o. 

one  of  construction  in  the  first  and  last  Emerson,  99  Mass.  154 ;  Knickerbocker 

of  these  cases.    Life  insurance  policies  Life  Ins.  Co.  v.  Weitz,  ib.  157  ;  Wason 

may  now  be  reached  in  England  also.  v.  Colbum,  ib.  342  ;  Unity  Life  Assur. 

Freeman  v.   Pope,  L.   R.  9   Eq.   206  ;  Assoc  v.  Dugan,  118  Mass.  219.     Tn 

8.  c.  5  Ch.  538 ;  Stokoe  v.  Cowan,  29  Maryland  see  Eamshaw  v.  Morton,  64 

Beav.  637;  Law  v.  Indisputable  Assur.  Md.  513.    See  also  Elliott  v.  Bryan,  64 

Soc.  1  Kay  &  J.  223 ;  Robson  v,  Mc-  Maine,  368 ;   Feam  v.  Ward,  65  Ala. 
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the  policy  was  assigned  in  good  faith  before  insolvency,  as  a 
reasonable  provision.^ 

§  6.  Intent  to  defbaud. 

The  third  general  question  proposed,^  touching  the  rule  of 
construction,  was  of  the  meaning  of  the  word  ^  intent/  in  the 
expression  ^  intent  to  delay,  hinder,  or  defraud  creditors  and 
others,'  and  whether  upon  the  natural  assumption  that  the 
word  was  used  in  its  primary  and  obvious  sense  by  those  who 
put  it  into  the  statute,  it  may  not  have  undergone  some  change 
of  meaning  in  the  course  of  time.  Here  we  have  a  real  and 
a  very  important  question  of  the  application  of  the  rule  of 
construction. 

One  phase  of  this  question  has  received  an  answer  which 
at  first,  and  taken  by  itself,  might  challenge  attention ;  though 
what  at  first  might  appear  remarkable  finds  presently  a  sat- 
isfactory explanation.  There  is  a  large  class  of  cases  falling 
under  the  influence,  though  not  under  the  language  until 
recent  times,  of  bankruptcy  laws,  in  which  conveyances, 
transfers,  and  payments  by  debtors  to  any  of  their  creditors, 
even  when  made  with  express  intent  to  defeat  other  creditors 
equally  entitled  to  payment,  have  from  the  beginning  been 
treated  as  not  within  the  statute  of  Elizabeth.^    If  one  went 

83 ;   Stone  v,  Knickerbocker  Life  Ins.         '  Wood  r.  Dixie,  7  Q.  B.  892  ;  Dar- 

Co.  62  AIa.  589  ;  Continental  Life  Ins.  viU  v.  Terry,  6  Hurl.  &  N.  807  ;  Shel- 

Co.  V.  Webb,  54  Ala.  688.     The  Ala*  ley  v.  Soothe,  73  Mo.  74 ;  Dudley  v. 

bama  eases  relate  to  or  consider  limita-  Danforth,   61   N.  Y.  626  ;   Wilson  v. 

tions  of  amount  which  the    husband  Berg,  88  Penn.  St.  167  (but  see  Ferris 

may  by  statute  lay  out  in  premiums,  v.  Irons,  88  Penn.  St.  179) ;  ante,  p. 

In  Feam  r.  Ward  the  case  was  held  to  7,  n. ;  post,  p.  79,  n.    The  text  refers 

&11  without  the  statute  because  the  in-  to  cases  in  which  one  creditor  is  by 

sniance,  instead  of  being  procured  in  an  absolute  transfer  preferred  to  an- 

fovor  of  the  wife  and   children,  was  other,  with  nothing  more  than  a  simple 

procured  in   favor  of  one  of  seyeral  intent,   however  plain  and  actual,  to 

children.  defeat  the  latter.     If  the  preference  is 

^  Chapman  v.  Mcll wrath,  77  Mo.  88.  upon  trust  for  the  benefit,  in  part,  of 

'  Ante,  p.  42.  the  debtor,  or  if  it  gives  or  professes  to 
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no  further  than  the  statute  itself,  one  might  well  suppose 
tliat  here  the  doctrine  of  liberal  construction  had  been  re- 
jected. Why,  it  might  naturally  be  asked,  were  such  cases 
relegated  to  bankruptcy  laws,  nay  to  actual  proceedings  in 
bankruptcy  or  winding-up,  —  for  even  the  bankruptcy  laws  do 
not  meet  these  cases  except  in  bankruptcy  proceedings?^ 
There  is  nothing  in  the  statute  of  Elizabeth  to  require  the 
courts  to  hold  that  it*  has  no  application  to  such  cases ;  and 
yet  it  has  always  been  held  that  the  statute  of  Elizabeth 
was  not  a  statute  touching  bankruptcy  or  insolvency. 

The  explanation  of  the  apparent  anomaly  sometimes  given, 
that  a  debtor  ought  to  have  the  right  to  pay  creditor  A  in 
preference  to  creditor  B,  if  he  choose  to  do  so,  is  not  satisfac^ 
tory ;  for  that  is  virtually  saying  that  the  debtor  may  defraud 

give  to  the  preferred  creditor  more  than  bft&kmptcy  lawt  it  would  he  enough 
his  due,  and  in  that  way  aeryes  to  de-  that  the  creditor  kuew  of  his  dehtoi'a 
feat  the  rest,  the  transaction  assumes  a  purpose.  See  post,  Chapter  on  Fraud- 
different  aspect  altogether,  and  is  in*  ulent  Open  Preference.  Such  cases 
valid  towards  them.  Harris  v.  Sum*  must  not  he  confounded  with  cases  of 
ner,  2  Pick.  129  ;  Crowninshield  v.  suhsequent  purchases  from  one  who  had 
Kittridge,  7  Met.  520 ;  Seaman  v,  hefore  made  a  voluntary  conveyance  of 
Nolen,  68  Ala.  463  ;  Crawford  v.  Kirk-  the  premises.  Hill  v.  Ahem,  135  Mass. 
sey,  55  Ala.  282 ;  Young  v.  Dumas,  89  158.  These  latter  faU  under  27  EUs. 
Ala.  60 ;  Thompson  v.  Furr,  57  Miss.  c.  4. 

478  ;  McVeagh  v.  Baxter,  82  Mo.  518  ;  There  are  thus  three  classes  of  cases. 
Holmes  V.  Braidwood,  ib.  610  ;  Olmsted  to  he  carefully  distinguished :  1.  Frand- 
V,  Mattison,  45  Mich.  617;  Dyer  v,  ulent  conveyance  by  a  debtor  to  one 
Rosenthal,  ib.  588 ;  Alton  v,  Harrison^  not  his  creditor.  This  falls  under  18th 
L.  R.  4  Ch.  622.  That  a  valid  convey-  Eliz.  c.  5.  2.  Voluntary  conveyance* 
ance  may  be  made  to  one  creditor,  with  followed  (or  preceded)  by  a  bona  fide 
intent  to  defeat  another,  is  peculiar  to  conveyance  of  the  same  premises,  for 
the  law  of  preference ;  the  grantee  must  valuable  consideration.  This  falls  un« 
be  a  creditor.  der  27  Eliz.  o.  4.  3.  Conveyance  by  a 
The  brief  report  of  Dudley  v,  Dan-  debtor  to  his  creditor  by  way  of  prefer- 
forth,  supra,  seems  to  imply  that  if  the  ence.  This  falls  under  bankruptcy  and 
creditor  participated  in  the  debtor's  insolvency  laws.  The  first  of  these 
purpose  to  defeat  his  other  creditors,  cases  is  the  subject  for  consideration  in 
the  transfer  would  be  invalid  on  his  this  section. 

part.     That  is  true  under  insolvency         ^  Willmott  v.  London  Celluloid  Co. 

laws,   but   not  under   the  statute  of  84  Ch.  D.  147,  C.  A. ;  Burt  v,  Perkins, 

Elizabeth.     Indeed  under  the  English  9  Gray,  817. 
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B.^  The  tme  explanation  appears  to  be  that  there  existed 
already,  at  the  time  the  statute  of  Elizabeth  was  passed,  an 
Act  of  Bankruptcy,  and  that  another  Act  of  the  kind  was 
passed  in  the  very  same  year  with  our  statute.  Questions  of 
preference  of  course  fell  within  these  oiber  statutes.^  Still 
there  is  reason  to  regret  that  the  statute  of  Elizabeth  was 
not  so  construed  as  to  cover  all  cases  of  bankruptcy  not 
deemed  to  be  covered  by  the  bankruptcy  laws,  such  as  pref* 
erences  by  an  insolvent  arising  in  other  proceedings  than 
those  of  bankruptcy  or  winding-up.  Was  the, rule  of  liberal 
construction  overlooked  here  ?  Or  was  it  that  the  injured 
creditor  had  missed  his  forum  or  remedy,  and  that  construc- 
tion would  not  reach  the  case  ? 

Excluding  then,  as  we  must,  cases  falling  under  the  general 
head  of  fraudulent  preference,  we  are  left  with  the  question 
whether  the  word  '  intent '  in  the  phrase  *  intent  to  delay,  hin- 
der, or  defraud '  is  to  be  taken  in  the  ordinary  sense,  so  that 
cases  in  which  there  is  in  point  of  fact  no  purpose  to  delay  or 
defraud  fall  without  the  statute ;  or  is  ^  intent '  to  be  taken  in 
some  other  sense,  and  if  so,  what  ?    In  a  word  is  the  rule  of 

^  See  ante,  p.  7,  note.  preference  given  with  intent  to  defraud 
'  84  ft  85  Hen.  8,  c.  4 ;    18  Eliz.  ib  unlawful,  though  without  such  in- 
e.  7.    '  It  is  obyions,'  said  Fry,  J.  in  In  tentlon  it  would  be  valid.     Ferris  v. 
le  Johnson,  20  Ch.  D.  889,  'that  the  Irons,  88  Penn.  St.  179,  quoting  Gib- 
intent  of  the  statute  is  not  to  provide  son,    C.    J.    in    Qans  v.   Renshaw,   2 
equal  distribution  of  the  estates  of  debt-  Barr,  84.     But  see  Wilson  v.  Beiig,  88 
OCB  and  their  creditors ;  there  are  other  Penn.  St.  167, 172,  where  it  is  said  that 
statotes  which  have  that  object'     If  a  debtor  may,    'except  as   against  a 
this  is  the  tme  explanation,  the  course  bankrupt  law,'  prefer  any  of  his  cred- 
of  the  courts  in  this  country  upon  the  itors,  though  he  may  thereby  hinder 
subject  is  open  to  question.      In  the  the  rest.     This  may  not  mean  that  the 
absence  of  bankruptcy  or  insolvency  preference  may  be  made  with  ihtent  to 
laws  the  statutes   against   fraudulent  hinder.     But  the  proposition  in  Gans 
conveyances    might    well    have    been  v.  Renshaw  is  stated  with  regard  to  aalea 
coDstmed  to  meet  the  case ;  and  there  to  the  creditor,  which  is  not  quite  the 
is  reason  to  think  it  unfortunate  that  same  thing  as  an  ordinary  preference, 
oar  courts  were  misled.     In  Pennsyl-  See  the  distinctions  supra,  p.  78,  note, 
▼mia  it  has  been  laid  down  that  a  and  post,  p.  104,  note. 
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liberal  construction  applicable;  if  it  is,  how  in  fact  has  it 
been  applied? 

It  should  be  observed  at  the  outset  that  wherever  there 
is  an  intent,  in  point  of  fact^  to  delay  or  defraud  on  the  part 
of  the  debtor,  a  gift  or  even  a  conveyance  for  value  with 
notice,  not  being  made  to  a  creditor  by  way  of  preference,  will 
be  within  the  statute  of  Elizabeth ;  and  this  regardless  of  the 
effect  produced  upon  the  debtor's  estate.  That  the  debtor  has 
other  property  subject  to  the  claims  of  creditors  is,  at  all 
events  under  the  statute  of  Elizabeth,  quite  immaterial ;  the 
conveyance  is  invalid  and  may  be  set  aside.^    Cases  of  actual 

I  Gonnley  v.    Potter,   29   Ohio  St.  is  held  that  even  in  suits  to  set  aside 

597;  Botsford  v.  Beere,  11  Conn.  369 ;  fraudulent  conveyances  by  the  debtor 

'  Weightman  «.  Hatch,  17  111.281;  Vas-  an  execution    should  first   have    bt«n 

ser  V.  Henderson,  40  Miss.  519  ;  Wads-  issued  and  returned  '  nulla  bona,*  and 

worth  V.  Schissebauer,  32  Minn.   84 ;  the  suit  then  be  brought  in  aid  of  the 

Lehman  ».  Meyer,  67  Ala.  396  (st.);  execution.     Adsit  v,  Butler,  87  N.  Y. 

Hagar  w.  Schindler,  29  Cal.  47.     Contra  685.     See  Mathews  v.  Mobile  Ins.  Co. 

Napper  v.  Yager,  79  Ky.  241 ;   Crim  75  Ala.   85.     See  contra,    Wadsworth 

«.    Walker,    79    Mo.    335  ;    Lewis    v.  v,  Schisselvauer,  supra,  in  which  it  ia 

Lamphon,    79    III.    187  ;    Stevens    «.  said  :  *  The  better  rule  is  that  the  cred- 

Works,  81  Ind.  445  ;  McCole  v.  Loehr,  itor  need  only  proceed  at  law  far  enough 

79  Ind.  480 ;  Cox  ».  Hunter,  ib.  590 ;  to  acquire  a  lien  upon  the  property 

Noble  V.  Hines,  72  Ind.  12 ;  Bruker  v.  sought  to  be  reached,  before  filing  his 

Kelsey,   ib.   51;   Pfeifer  r.  Snyder,  ib.  bill  to  set  aside  a  fraudulent  convey- 

78;  Emeryr.  Yount,  7Col.  107;  Smith  ance.     The   extent  to  which  he  must 

r.  Newton,  62  Miss.  230 ;    Strong  v.  proceed  to  do  this  will  depend  on  the 

Lawrence,  58  Iowa,  55  ;  Hunt  v.  War-  nature  of  tlie  property.     If  it  be  i>er- 

ner,  39  Ark.  70 ;  Oliphant  «.  Hartley,  sonal,  there  must  be  a  levy,  for  until 

82  Ark.  465  ;  Sale  v.  McLean,  29  Ark.  this  is  made  he  hn«  no  lien.     If  it  be 

612.     Suits  to  set  aside  fraudulent  con-  real  estate,  it  is  enouj^h  to  obtain  judg- 

veyances  should  not  be  confounded,  as  ment  and  docket  it  in  the  county  where 

they  have  been  apparently  in  some  of  the  lands  are   situated.*     Many  cases 

these  cases,  with  suits  in  which  a  cred-  are  cited,  amonsr  them,  Weigh tman  v. 

itor  seeks  to  reach  equitable  assets  of  his  Hatch,  17  IlL  281;  Newman  ».  Wil- 

debtor.     In  these  latter  suite  the  cred-  letts,  52  111.  98  ;  Yasser  t».  Hendewon, 

itor  is  generally  required  to  show  that  40  Miss.  519;  Tappan  v.  Evans.  11  N.  H. 

he    has   exhausted   his   legal  remedies  311;  Cornell  r.  Radway,  22  M'is.  260; 

without  satisfaction  ;    for  until    then,  Clarkson  p.  De  Peyster,  3  Paige,  320; 

the  creditor  has  a  remedy  at  law.     The  Dunham  v.  Cox,  10  N.  J.  Eq.  437,  466. 

distinction    is   well    shown    in   Wads-  So  Fleming  o.  Grafton,   54  Miss.   79 ; 

worth  V.  Schissebauer,  supra.    See  Reed  Jones  r.  Green,  1  Wall.  330,  882. 
V.  Wheaton,  7  Paige,  663  ;  Preston  o.         In  Goodman  ».  Wineland,   61  Md. 

Colby,  117  111.  477.    In  some  courteit  449,  the  court  says  :  '  If  it  should  ap- 
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intent  fall  within  the  very  language  of  the  law.^  And 
whether  the  person  to  be  delayed  or  defrauded  is  a  present 
creditor  or  claimant,  or  is  afterwards  to  become  such,  even 
for  an  unknown  amount,  is  in  such  a  case  immaterial.^ 

The  question  for  consideration  may  arise  in  one  of  three 
ways :  first,  —  and  it  more  frequently  arises  in  this  way,  —  be- 

pear  from  the  proof  in  the  cause  that  Graham  v.  La  Crosse  By.  Co.  102  U.  S. 
the  debtor,  although  unable  to  pay  his  148  (subsequent  creditors) ;  City  Na- 
debts  at  the  time  of  the  couTeyance^  tional  Bank  v.  Hamilton,  84  N.  J.  Eq. 
was  at  the  time  of  the  filing  of  the  bill  158  (same) ;  Allaire  v.  Day,  80  N.  J. 
abundantly  able  to  do  so,  from  property  £q.  281  (same) ;  Carpenter  v.  Carpen- 
outride  the  conveyance  that  could  rea*  ter,  27  N.  J.  £q.  602 ;  Hurley  v.  Taylor, 
sonably  be  subjected  to  the  satisfaction  78  Mo.  238 ;  Pelham  v.  Aldrich,  8  Gray, 
of  his  debts,  the  court  might  in  its  dis-  515  ;  Winchester  v.  Charter,  12  Allen, 
cretion  so  frame  its  decree  by  limiting  a  606  ;  8.  a  102  Mass.  272  ;  Matthai  v, 
day  for  the  payment  of  the  claim  or  Heather,  57  Md.  483.  A  mortgage  with 
otherwise  as  to  preserve  to  the  grantee  intent  to  cover  up  part  of  the  mort- 
the  property  conveyed  to  him  whUe  at  gagor's  property  may  be  whoUy  void  as 
the  same  time  securing  the  creditor ;  to  creditors  though  intended  as  an  ac- 
hat this  implies  no  want  of  jurisdiction,  tual  security  in  regard  to  the  rest  of  the 
and  is  very  diflferent  from  dismissing  his  property.  Holt  v.  Cramer,  34  N.  J. 
bill  and  remitting  the  creditor  to  a  suit  £q.  181.  See  Hentze  v,  Bentley,  ib. 
at  law.'  This  was  said  of  a  voluntary  562.  But  see  Feldman  v.  Gamble,  26 
conveyance  made  by  an  embarrassed  N.  J.  Eq.  494,  as  to  separating  illegal 
debtor,  the  defendant  contending  that  from  legal  parts  of  a  mortgage ;  also 
the  bill  should  allege  the  debtor's  in-  Thomson  v.  Hester,  55  Mias.  656. 
ability  to  pay  his  debts  at  the  time  of  Proof  of  inadequacy  is  not  enongh  to 
suit.  The  case  of  voluntary  convey-  affect  a  purohaser.  Jaeger  o.  Kelly, 
ances  stands  obviously  upon  distinctive  supra. 

grounds ;  the  creditor's  attack  (where  *  See  such  cases  as  Bouslough  v, 
the  rule  in  Reade  v,  Livingston,  8  Bouslough,  68  Penn.  St.  495 ;  Liver- 
Johns.  Ch.  481,  does  not  prevail,  and  more  v.  Boutelle,  11  Gray  217  (affirmed 
where  no  fraud  was  in  point  of  fact  in-  in  Chase  v.  Chase,  105  Mass.  385,  387, 
tended)  is  of  necessity  based  upon  the  present  creditor) ;  Dngan  v,  Trisler,  69 
ground  that  the  debtor  was  insolvent,  Ind.  553  ;  Blenkinsopp  v.  Blenkinsopp, 
or  became  so  by  making  the  conveyance.  1  De  G.  M.  &  G.  495  ;  these  being  cases 
^  See  e.  g.  Fox  v.  Moyer,  54  N.  Y.  of  conveyances  made  to  avoid  execn- 
125  (voluntary  conveyance) ;  Jaeger  v.  tions  for  alimony  thereafter  decreed.  It 
Kelly,  52  N.  Y.  274  (conveyance  for  is  nothing  that  a  husband  says,  in  re- 
value) ;  Ruhl  9.  Phillips,  48  N.  Y.  gard  to  a  voluntary  conveyance  to  hia 
125  ;  Hartley  v.  White,  94  Penn.  St.  wife,  that  the  gift  was  to  save  the  prop- 
81  (value) ;  Zerbe  v.  Miller,  16  Penn.  erty  to  her  in  case  of  future  debts,  if  he 
St.  488 ;  Ashmead  v.  Hean,  13  Penn.  did  not  make  it  in  contemplation  of 
St  584 ;  Dean  v,  Connelly,  6  Barr,  contracting  debts.  Buigesa  v.  McLean, 
239 ;  David  v.  Birchard,  58  Wi&  492  ;  85  Mo.,  678. 
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tween  the  alienee  of  the  debtor,  or  of  some  one  conveying  on  his 
behalf,  and  the  debtor's  general  existing  creditors ;  secondly, 
between  the  alienee  and  some  class  of  existing  creditors ;  or 
thirdly,  between  the  alienee  and  creditors  who  became  such 
after  the  conveyance.  And  any  of  these  forms  of  the  ques- 
tion may  arise  in  regard  to  either  voluntary  conveyances  or 
conveyances  for  valuable  consideration.^ 

The  question  in  the  first  and  second  aspects,  so  far  as  it 
touches  voluntary  conveyances,  may  be  shortly  disposed  of, 
for  the  authorities  are  agreed  substantially  in  the  answers 
to  be  given.  '  A  man  should  be  just  before  he  is  generous.' 
The  courts  have  proceeded  upon  this  precept  more  than  upon 
the  strict  words  of  the  statute ;  or  rather  the  ^  intent  to  hin- 
der, delay,  or  defraud '  of  the  statute  has  been  construed  in 
the  light  of  the  precept.  Accordingly  the  question  whether 
a  gift  of  property  by  a  debtor  is  to  be  regarded  as  made  with 
intent  to  defraud  his  creditors,  within  the  meaning  of  the 
statute,  is  now  generally  considered  to  turn  upon  the  consid- 
eration whether  the  debtor  was  at  the  time  in  a  situation  to 
make  the  gift,  in  justice  to  his  creditors,  i.  e.  without  delay- 
ing them  in  the  enforcement  of  their  rights.^ 

There  is  no  place  for  question,  in  such  cases  clearly,  of 
any  intention  to  delay  or  defraud  in  the  sense  of  any  actual 
purpose  in  the  mind ;  ^  nor  indeed  has  there  been  for  two  cen- 
turies or  more,  with  regard  to  the  claims  of  those  who  were 
creditors  at  the  time  of  the  gift.  There  was  indeed  some 
question  formerly  whether  the  statute  did  not  go  further  than 
is  indicated  by  the  test  of  recent  times ;  there  were  not  a 

^  As   to   conveyances   for   valuable  Mass.   858 ;    Thacher   «.    Pliinney,    7 

consideration  see  infia,  pp.  441  et  seq.,  Allen,  146 ;   Hinde  v,  Longworth,  11 

after  the  consideration  of  cases  of  vol-  Wlieat.  199 ;   Barrack  v.  McCulloch,  8 

notary  conveyances.  Kay  &  J.  110  ;  post,  chapter  on  Volan- 

^  Among  the  many  cases  see  Cole  v,  tary   Conveyances  :    Condition  of  the 

Tyler,  65  N.  Y.  73 ;  Carr  v.  Breese,  Debtor. 

81  N.  Y.  584 ;  Draper  v.  Buggee,  183  *  See  post,  p.  116. 
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few  dicta  of  the  judges,  and  there  was  at  least  one  famous 
decision  bj  an  eminent  chancellor,  to  the  effect  that  the  test 
whether  the  conveyance  was  fraudulent  or  not  was  simply 
whether  the  grantor  was  indebted  at  the  time.  The  amount 
of  the  debt  or  debts  was  immaterial ;  it  was  supposed  to  be 
dangei^ous  to  permit  any  inquiry  into  such  a  matter  to  de- 
feat an  existing  creditor  in  attempting  to  reach  the  alienated 
property.^ 

But  this  view  never  found  very  general  favor;  on  the 
contrary  it  came  by  degrees  to  be  repudiated  by  most  of  our 
courts.^  The  test  now  more  widely  accepted  makes  this  the 
inquiry,  to  wit,  whether  the  debts  are  such  that  to  withdraw 
the  property  in  question  from  the  claims  of  creditors  would 
defeat  or  delay  them.  Whether  the  gift  in  such  a  case  was 
made  in  good  faith  or  not,  whether  the  debtor  intended  to 
pay  his  creditors  in  full  or  not,  whether  he  expected  that 
his  other  property  or  the  profits  of  a  prosperous  business  ^ 
would  enable  him  to  do  so  or  not ;  in  a  word,  however  hon- 
est his  intentions,  the  case  is  within  the  ^  intent  to  hinder, 
delay,  or  defraud '  expressed  in  the  statute  of  Elizabeth.^  It 
is  only  another  way  of  stating  the  rule  to  say  that  if  the 
necessary  effect  of  the  gift  is  to  delay  creditors,  the  intent  is 
sufficiently  made  out.^ 

1  Reade  v.  Liyingston,  8  Jolms.  Ch.  This  suggestion  is  not  to  the  purpose. 

481  (1818),  Chancellor  Kent  reviewing  The  true  inquiry  is,  Had  he  at  the  time 

all  the  cases.    The  case  of  subeequent  the  alleged  fraudulent  conveyance  was 

creditors  was  diutingnished  on  that  point  made  sufficient  means  to  pay  his  debts  ?  * 

See  posty  p.  99.    Contra  in  some  states.  D wight,  C. 

Johnstons.  Gill,  27  Oratt.  587;  Hatcher         ^  £x  parte  Chapin,  26  Ch.  D.  319, 

V.  Crews,  78  Va.  460 ;  Early  v,  Owens,  331,    C.    A.  ;    Cole   ».   Tyler,    supra ; 

68  Ala.  171  ;  Ckflin  v.  Mess,  80  N.  J.  EimbaU  «.  Thompson,  4  Cush.  441. 
Eq.  211 ;  Hurley  i7.  Taylor,  78  Mo.  288.         *  Freeman  v.  Pope,  L.  R.  5  Ch.  688  ; 

*  Posty  chapter  on  Voluntary  Con-  Thompson  ».  Webster,  7  Jur.  N.  s.  681, 

Teyances  :  ConditioiS  of  the  debtor.  H.  L.;  Babcock  v.  Eckler,  24  N.  Y.  623; 

»  Cole  V.  Tyler,  65  N.  Y.  73.     *  It  Rencher  v.  Wynne,  86  N.  Car.  268  ; 

win  be  said  that'  the  debtor  '  was  in  Cheatham  v,  Hawkins,  80  N.  Car.  161 ; 

prosperoua  business,  and  might  soon  Farrow  v.  Hayes,  51  Md.  498 ;  Sims  v, 

have   acquixed   the   necessary   means.  Gaines,   64  Ala.  392.     Whether  it  is 
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It  should  be  observed  further  that  if  the  'intent'  of  the 
statute  is  satisfied  in  regard  to  the  debtor,  in  the  case  of  a 
voluntary  conveyance,  it  is  immaterial  whether  the  grantee 
participated  in  the  wrong  or  not,  or  whether  he  had  any  knowU 
edge  of  it  or  not ;  nor  does  it  matter  that  the  grantee  is  wife 
or  child  of  the  debtor.^  Being  a  volunteer,  the  party  can  stand 
in  no  better  situation  than  the  debtor ;  the  point,  if  authority 
is  needed,  has  been  specifically  decided  upon  ample  consider- 
ation.^ The  grantee  will  not  indeed  be  guilty  of  (actual) 
fraud  if  he  did  not  participate  in  fraud ;  but  it  is  not  neces- 
sary that  he  should  be.  He  will  be  a  trustee  in  law  for  the 
creditor,  and  must  perform  the  trust ;  if  he  refuse,  he  may  be 
treated,  if  that  be  at  all  important,  as  guilty  of  constructive 
fraud  by  conduct  subsequent.'  And  the  rule  applies  to  the 
rights  of  subsequent  as  well  as  to  those  of  existing  creditors.^ 

On  the  other  hand  where  the  grantee  is  aware  of  the 
grantor's  situation,  and  knows  that  the  effect  of  the  gift  will 
be  to  delay  creditors,^  and  especially  where  the  grantee  pre- 

Docessary  to  show  an  actual  intent  in  480 ;  Spinner  v,  Weick,  50  Ind.  213 ; 

the  debtor's  mind  where  the  necessary  Matson  v.  Melchor,  47  Mich.  477. 

effect  of  the  gift  is  not  to  delay  credit-  ^  Laughton  v.   Harden,   68  Maine, 

ors,  quaere  t    See  Ex  parte  Mercer,  17  208  (the  grantee  was  son  of  the  debtor); 

Q.  B.  D.  290,  C.  A.,  Lord  Esher  ;  infra,  Robinson  v.  Clark,  76  Maine,  493  (debt- 

p.  110.  or's  wife);  Clark  v.  Chamberlain,    18 

^  Townshend  v.  Windham,  2  Yes.  1 ;  Allen,  257  (debtor's  wife) ;    Lynde  v, 

Lnsh  V.  Wilkinson,  5  Yes.  884  ;  Hollo-  McGregor,  13  Allen,  182  (wife) ;  Mc- 

way  V.  Millard,  1  Madd.  414  ;  Richard-  Cole  v.    Loehr,   79    Ind.    430   (wife)  ; 

son  V.  Smallwood,  Jacob,  652  ;  .Tenkyn  Spaalding  v,  Blythe,  78  Ind.  93 ;  Sher- 

o.  Yaughan,  8  Drew.  419  ;  French  v.  man  v.  Hoglond,  ib.  472  ;  Lee  v.  Figg, 

French,  6  De  G.  M.  &  G.  95  ;  Freeman  87  Cal.  328  ;  Tunison  v.  Chamblin,  88 

«.  Pope,  L.  R.  5  Ch.  588 ;  Barrack  v.  111.  378. 

McCulloch,  3  Kay  ft  J.  110  ;  £z  parte  *  Ib.  ;    toL   1,   p.   884.     Secua  of 

Russell,  19  Ch.  D.  588,  C.  A.  ;  Sexton  course  if  the  oonveyanoe  ia  for  vain- 

v.  Wheaton,  8  Wheat.  229  ;  Robinson  able  consideration.    Golden  v.  Gillam, 

V.  Ckrk,  76  Maine,  493 ;  Laughton  v.  51  L.  J.  Ch.  503,  C.  A.,  affirming  20 

Harden,  68  Maine,  208;  Clark  V.  Cham-  Ch.  D.   389;   Gale  v,   Williamson,    8 

berlain,  13  Allen,  257 ;  Lynde  v.  Mc-  Mees.  &  W.  405. 

Gregor,  13  Allen,  182;  Shand  v,  Hanley,  *  Laughton  v.  Harden,  sapn ;  Shand 

71   N.  Y.   319  ;  Hunters  v.  White,  8  v.  Hanley,  supra. 

Gratt.  26  ;  McCole  v.  Loehr,  79  Ind.  *  See  Rencher  v,  Wynne,  86  K.  Car. 
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vails  upon  a  debtor  weak  in  body  or  mind  to  make  the  gift, 
the  gift  will  be  void  towards  creditors  who  are  delayed 
thereby,  though  for  some  part  of  it  there  is  an  adequate 
consideration.^  What  the  grantor's  intention  in  the  matter 
was  is  irrelevant.^ 

Indeed  if  the  voluntary  grantee  has  notice,  after  the  con* 
veyance,  that  the  gift  is  in  fraud  of  the  rights  of  creditors,  it 
will  not  be  safe  for  him  to  improve  the  estate;  he  not  only 
cannot  improve  the  creditors  out  of  their  rights,  he  cannot 
claim  the  benefits,  it  seems,  of  the  improvements,  assuming 
that  the  estate  with  them  is  not  more  than  sufficient  to  pay 
the  debts  in  question.^  But  there  may  be  some  doubt  in  re- 
gard to  this  rule.* 

Thus  far  of  cases  of  gifts  and  voluntary  conveyances. 
When  we  come  to  conveyances  made  for  valuable  considera- 
tion, a  different  question,  applicable  alike  to  existing  and  to 
future  creditors,  arises.  Such  conveyances,  if  made  in  good 
faith,  are  expressly  excepted  from  the  operation  of  the  stat- 
ute. When  is  a  conveyance  not  made  in  good  faith  ?  Is  it 
necessary  that  it  should  be  made  with  actual  intent  to  de- 
fraud, to  take  it  out  of  the  exception  ?  So  it  appears  to  have 
been  laid  down.  ^  There  is  one  class  of  cases,  no  doubt,'  it 
has  been  said  by  way  of  concession,  ^  in  which  an  actual  and 
express  intent  is  necessary  to  be  proved,  that  is  .  .  .  where 

268 ;  Cheatham  v.  Hawkins,  80  N.  Gar.  the  improvements  made  them  after  the 

161 ;  8.  c.  76  N.  Car.  335.  filing  of  the  lis  pendens  in  the  action 

1  Cornish  v.  Clark,  L.  R.  14  Eq.  184.  upon  the  deht  of  the  plaintiff  against  W 

'  Ihi    ('I  am  of  opinion  that  the  H  and  his  partner,  wherein  an  attach- 

acts  of  the  settlor  or  donor  are  eqnally  ment  was  issaed  on  the  ground  that 

obnoxiotis  to  the  provisions  of  the  stat-  this  real  estate  had  been  assigned  with 

Qte  -whether  they  proceed  from  himself  fraadulent  intent.     This  was  constmc- 

alone  or  whether  they  are  instigated  by  tive  notice  to  her  of  the  insecnrity  of 

others.'     RomiUy,  M.  R.) ;  Korton  v.  her  title  and  of  the  equitable  lien  of 

Norton,  5  Cnsh.  524,  528  (consideration  the  plaintiff,  and  apprised  her  of  the 

in  part).  imprudence  of  making  any  outlay  upon 

*  Shand  9.  Hanley,  71  N.  Y.  819.  the  premises.' 
Folger,  J.:  'She  [the  grantee,  wife  of  the         ^  See  Lockhard  v.  Beckley,  10  W. 

grantor]  took  her  deed,  and  if  she  made  Ya.  87. 
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the  instruments  sought  to  be  set  aside  were  founded  on 
valuable  consideration.'^ 

Whether  language  so  strong  as  this  is  borne  out  by  the 
authorities  upon  which  it  professes  to  rest  may  be  the  subject 
of  a  doubt.^  Might  there  not  be  facts  and  circumstances  such 
as  to  make  a  case  of  fraud  as  matter  of  law  in  respect  of 
a  purchase  for  valuable  consideration,  though  such  facts 
might  be  consistent  with  want  of  any  actual  intent  to  delay 
or  defraud  in  the  mind  of  the  parties  ?  It  would  be  imsafe, 
it  is  apprehended,  to  answer  this  in  the  negative,  upon  the 
footing  of  any  established  authority  at  the  present  time. 
Suppose  a  grantor  of  property,  under  an  absolute  sale  for 
value,  were  to  retain  possession  thereafter  for  fear  that  it 
might  be  taken  by  the  creditors  of  the  grantee ;  if  the  con- 
veyance should  be  attacked  by  the  grantoi^s  creditors,  would 
it  be  any  defence  that  in  point  of  fact  there  was  no  intent 
in  the  mind  of  either  grantor  or  grantee  to  delay  the  grantor's 
creditors  7  Would  the  mere  state  of  mind  of  the  parties  be 
relevant  7  ^  It  is  certainly  a  difficult  matter  to  make  a  case 
against  a  purchaser  for  value,^  especially  for  full  value ;  and 

^  Giffard,  L.  J.  in  a  dictam  in  Free-  be  the  test  of  the  validity  of  convey* 

man  v.  Pope,  L.  R.  6  Ch.  538,  qaoted  ances,   they  would  depend,  not  upon 

by  Fry,  J.  in  In  re  Johnson,  20  Ch.  D.  the  clear  and  weU-settled  principles  of 

889.  The  language  is  based  npon  Holmes  laW,  but  upon  the  capricious  and  un* 

V.  Penney,  3  Kay  &  J.  90,  and  Lloyd  v.  certain  temper  of  individual  persons.' 

Attwood,  3  De  6.  &  J.  614.  Rencher  v.  Wynne,  86  K.  Car.  268. 

*  In  point  of  fact  no  such  language  Smith,  C.  J.  quoting  Cheatham  v. 
is  used  in  the  cases  referred  to  ;  the  only  Hawkins,  80  N.  Car.  161. 

thing  was  that  in  Holmes  v.  Penney  the  *  '  Those  who  undertake  to  impeach 

court  considered    that  fraud  was  not  for  mala  fides  a  deed  which  has  been 

proved,  and  that  in  Lloyd  v.  Attwood,  executed     for   valuable    consideration 

a  case  of  a  subsequent  purchaser,  the  have,   I  think,  a  task  of  great  diffi- 

court  found   the   contrary.      Whether  cnlty  to  discharge.'    Turner,  L.  J.  in 

fraud  was  to  be  shown  by  'an  actual  Harman  v.  Richards,  10  Hare,  81,89, 

and  express  intent,'  or  how  it  was  to  quoted  by  Fry,  J.  in  In   re  Johnson, 

be  shown,  was  not  stated.  20  Ch.  D.  389,  894.     See  also  Nugent 

*  'If  the  motive  to  be  ascertained,  v.  Jacobs,  103  N.  Y.  125 ;  Billings  v, 
not  from  the  act  itself  and  its  results,  Russell,  101  N.  Y.  226  ;  Holmes  v. 
but  from  the  subsequent  declarations  Penne}^  3  Kay  &  J.  90,  99.  That 
of  the  parties  to  the  transaction,  is  to  the  purchase  is  not  for  fuU  value  is 
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it  well  should  be,  for  the  debtor  has  still  the  right  to  sell  his 
property,  and  the  creditor  has  still  his  resort  to  the  substi- 
tuted property.  It  is  no  delaj  in  law  that  he  cannot  reach 
the  property  sold.^ 

However,  the  statement  under  consideration  comes  only  to 
this,  that  where  the  plaintiff  is  cut  off  from  all  other  means 
of  proving  the  ^  intent '  of  the  statute,  from  sheer  want  of  evi- 
dence, such  as  that  the  conveyance  was  voluntary,  he  may 
still  show,  if  he  can,  as  in  any  other  case,  that  the  purchaser 
took  with  ^actual  and  express  intent'  to  delay  the  sellers 
'  creditors.  This  is  far  from  saying  that  to  constitute  the 
intent  of  the  statute  there  must  be  an  intent  in  point  of 
fact  in  the  mind;  it  implies  the  contrary.  To  give  it  such 
an  effect,  it  should  be  necessary  in  all  cases  to  show  a  real 
purpose  to  delay  creditors ;  a  voluntary  conveyance  by  an 
insolvent  debtor  should  be  only  evidence  of  an  intent,  capable 
of  being  met  by  counter  evidence  of  honest  motives.^ 

not  necesaarily  fatal.    See  In  re  John-  6a.  235.     That  is  certainly  wrong,  un- 

son,  snpra,  a  case  of  family  arrange-  less  statute  so  requires.      But  even  in 

ment ;   Ck)pis  v,  Middleton,  2  Madd.  that  case  evidence  that  the  grantor  did 

410,  426.  not,  in  his  mind,  intend  to  delay  or  de- 

^  *  The  statute  does  not  deprive  a  fraud  his  creditors  would  not  be  allowed, 
man  of  the  power  of  selling  his  estate,  it  is  conceived,  to  overturn  the  pre- 
or  doing  what  he  pleases  with  the  pur-  sumption  of  fraud.  To  overturn  the 
chase  money.'  Sir  Thomas  Plumer,  presumption,  which  will  be  a  very 
y.  C.  in  Copis  v.  Middleton,  2  Madd.  strong  one,  the  facts  would  require 
410,  430.  See  also  Freeman  v.  Pope,  satisfactory  explanation  ;  and  the  mere 
L.  R.  5  Ch.  538,  that  it  seems  to  be  existence  of  good  motives  would  be  no 
not  enough  for  the  creditor  to  show  explanation.  See  the  later  case  of  Rob- 
that  a  voluntary  settlement  has  in  the  inson  v.  Clark,  76  Maine,  493,  where 
event  prevented  him  from  obtaining  the  court,  speaking  of  a  voluntary  con- 
payment  of  his  debt.  Teyance  of  the  last  of  the  property  of  an 

*  See  Fellows  v.  Smith,  40  Mich,  insolvent  debtor  to  his  wife,  says  :  '  The 

639  ;  Hunters  v.  White,  8  Gratt.  26  ;  next  point  in  defence  is  that  there  was 

Norton  v,  Norton,  5  Cush.  524,  528.  no  intention  to    conceal    or   defraud. 

Some  courts  appear  indeed  to  treat  the  That  is  not  a  material  fact  if  it  be  so. 

case  of  a  yoluntary  conveyance  by  an  in-  ...  She  .  .  .  cannot  withhold  it  from 

solvent  debtor  sa  only  prima  facie  evi-  his  creditors  whether  fraud  were   in- 

dence  of  fraud.     French  v.  Holmes,  67  tended  or  not*    See  also  Cole  v.  Tyler, 

Maine,  189,  198  ;  Stevens  v.  Robinson,  65  N.  Y.  78,  in  which  the  court  says  : 

72  Maine,  881 ;  Booher  v.  Worrill,  57  '  This  presumption  is  not  to  be  over- 
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The  next  question  is  this :  Assuming  the  existence  of  an 
^intent/  within  the  meaning  of  the  statute,  to  defraud  one 
class  of  existing  creditors,  may  the  case  be  treated  as  one 
of  ^  intent '  to  defraud  other  classes  of  such  creditors  ?  Tliis 
is  a  broad  question,  one  indeed  that  in  that  form  does  not 
often  come  before  the  courts ;  but  it  sometimes  arises  and  is 
important  in  its  bearing  upon  the  meaning  of  the  word  'fraud.' 
The  answer  to  be  given  to  the  question  is  in  the  affirma- 
tive. In  principle  if  A  makes  a  conveyance  to  B,  with  intent 
to  defraud  his  foreign  creditors,  or  his  partnership  creditors, 
or  his  bond  creditors,  or  any  special  set  of  creditors,  that 
conveyance  is  fraudulent  imder  the  statute,  plainly  towards 
them ;  but  when  it  is  once  impeached  successfully  by  them, 
or  by  any  of  them,  all  creditors  will  prima  facie  be  let  in  to 
share  the  benefits.^  But  this  shows  that  all  creditors  have 
prima  facie  an  equity ;  and  hence  it  should  make  no  differ- 
ence what  creditors  should  proceed  against  the  conveyance.^ 
The  statute  is  to  be  liberally  construed ;  and  A  having  made 
a  conveyance  to  B  in  fraud  of  G,  the  case  is  within  the  statute, 
and  D  as  well  as  G  may  avail  himself  of  the  fact.^  Nor  is 
it  material  whether  the  conveyance  was  voluntary  or  for  val- 
uable consideration;  once  let  it  appear  that  there  was  an 
'  intent  to  hinder,  delay,  or  defraud,*  and  the  payment  of  full 

thrown  by  mere  evidence  of  good  intent  290,  C.  A.,   post,  pp.   109»   110.     See 

or  generous  impulse.'    That  was  said  of  also  Jarris  v.  Banta,  88  Ind.  528.     But 

a  presumption  of  fraud  arising  from  the  that  is  the  extent  to  which  eWdence  of 

fact  of  a  Toluntary  conveyance  by  a  the  kind  should  be  allowed  to  go. 
debtor ;  the  New  York  courts  do  not        ^  Paston  v.  Lea,  Palmer,  414,  415, 

support  the  view  that  there  is  only  a  Sir  Wm.  Jones  referring  to  a  case  of 

prima  facie  presumption  of  fraud  where  Tubervill  v.  Tipper  ;  Taylor  p.  Jones, 

a  gift  is  made  by  an  insolvent  debtor  or  8  Atk.  600  ;  Richardson  v.  SmaUwood^ 

by  a  debtor  who  is  made  insolvent  by  Jacob,   552  ;   Jenkyn  v.   Yaughan,    3 

it.     See  Cole  v.  Tyler,  supra.  Drew.  419  ;  Strong  v.  Strong,  18  Beav. 

It  may  weU  be  that,  in  a  case  in  which  408  ;  Thomson  v.  Dougherty,  12  Seiig. 

fraud  as  a  fact  is  to  be  found  or  not,  k  R.   448 ;    Gebhardt  v.   Merfeld,   51 

where  the  evidence  is   contradictory,  Md.  822. 

the  grantor  may  testify  what  his  actual         *  See  Jenkyn  v.  Yaughan,  supra,  a 

intention  was.     Sedgwick  «.  Tucker,  90  case  of  subsequent  creditors. 
Ind.  291 ;  Ex  parte  Mercer,  17  Q.  B.  D.         *  Allen  o.  Kenyon,  41  Mich.  281. 
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value  will  not  help  the  case,  for  the  exception  in  the  statute 
requires  the  conveyance  to  be  in  good  faith. 

Coming  now  to  the  third  question,  we  have  to  consider 
whether  what  has  been  stated,  especially  what  was  last  stated, 
is  applicable  to  subsequent  creditors,  that  is,  to  creditors  who 
became  such  after  the  fraudulent  conveyance,  when  there  was 
in  point  of  fact  no  intent  to  defraud  them.  This  has  been, 
and  still  is  in  this  country,  a  question  about  which  the  au- 
thorities give  discordant  answers;  though  there  has  never 
been  any  doubt  that  if  the  debtor  intended  to  defraud  future 
creditors,  or  any  one  future  creditor,  all  such  creditors  may 
treat  the  conveyance  as  invalid.^  But  suppose  there  was  in 
point  of  fact  no  such  intent ;  that  has  been  thought  to  raise 
a  different  question.  The  importance  of  the  matter  will  jus- 
tify a  particular  examination  of  the  authorities,  historically, 
upon  the  point.^ 

So  long  ago  as  the  year  1625  it  was  stated  by  Sir  Wm. 
Jones  in  argument,  and  the  statement  was  assented  to  on  the 
other  side,  that  if  a  debtor  makes  a  fraudulent  gift  to  defraud 
one  creditor  only,  the  gift  is  void  as  to  all  creditors  and  all 
forfeitures.'    At  the  end  of  the  same  century  however  the 


^  Among  the  American  authorities 
see  Reade  «.  Livingston,  8  Johns.  Ch. 
481,  500  ;  Savage  v.  Murphy,  8  Bos. 
75 ;  8.  C.  84  N.  Y.  508  ;  Belford  v. 
Crane,  16  N.  J.  £q.  265 ;  Harlan  v. 
Maglaoghlin,  90  Penn.  St  298  (a  case 
to  he  criticised  later)  ;  Laoghton  v. 
Harden,  68  Maine,  208 ;  Sexton  v. 
Wheaton,  8  Wheat.  229;  Carter  v, 
Grimshaw,  49  N.  H.  100.  But  in 
Pennsylyania  it  is  considered  not 
enough  that  a  voluntary  conveyance  is 
made  in  expectation  of  future  indehted- 
0688.     Harlan  v.  Maglanghlin,  supra. 

'  It  roosrt  he  understood  that  we  are 
speaking  of  the  statute  of  18th  Eliza- 
heth  throughout  this  inquiry.  The 
Kew  York  statute  of  Uses  and  Trustn, 
1  &.  S.  728,  S  52,  which  has  heen  much 


copied,  makes  a  distinction  hetween 
present  and  future  creditors.  By  that 
statute  a  trust  is  created  in  favor  of  ex- 
isting creditors  of  one  who  advances  the 
purchase  money  of  land  conveyed  to 
another.  Subsequent  creditors  are  ]iost- 
poned.  Wood  v,  Robinson,  22  N.  Y. 
664.  The  statutory  trust  will  prevail 
over  the  equal  equity  and  the  superior 
dili^nce  of  the  future  creditor.     lb. 

•  Paston  V.  Lea,  Palmer,  414,  416, 
referring  to  Tuber\'ill  v.  Tipi^er.  See 
Savage  v  Knight,  92  N.  C.  493  ;  Mc- 
Lane  r.  .Tolmson,  43  Vt.  48  ;  Lehman 
V.  Kelley,  68  Ala.  192  ;  Allen  «.  Ken- 
yon,  41  Mich.  281  ;  Allen  v.  Bundle,  60 
Conn.  9  ;  Kehr  v.  Smith,  20  Wall.  86  ; 
Barrett  u.  Nealon,  119  Penn.  St.  171 
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Court  of  Chancery  appears  to  have  been  of  another  mind. 
The  plaintiff  had  previously  sued  M  for  criminal  conversation, 
whereupon  M  made  a  conveyance  of  his  land  to  trustees  to 
pay  debts  mentioned  in  a  schedule  annexed,  and  such  other 
debts  as  he  should  appoint  within  a  certain  short  time.  The 
plaintiff  recovered  JC5000  damages  in  his  suit  at  law,  and 
now  sought  to  have  the  trust  deed  set  aside  as  having  been 
made  to  defeat  him  of  his  (then  future)  judgment  debt.  But 
the  court  dismissed  the  bill;  declaring  that  the  deed  was 
not  fraudulent  either  at  law  or  in  equity,  because  the  plain- 
tiff was  not  a  creditor  at  the  time  of  the  execution  of  the 
deed.^  The  case  would  not,  it  seems,  be  law  at  the  present 
time.^ 

The  next  case  ^  to  be  noticed  was  decided  in  the  year  1705. 
Upwards  of  thirty  years  before  that  time  Wm.  Marbury  had 
made  a  conveyance  of  his  estate  to  Brooks  and  others,  to  the 
use  of  himself  for  life,  with  power  to  mortgage  such  part  of 
it  as  he  should  think  fit,  remainder  to  the  trustees  and  their 
heirs  in  trust  to  sell,  and  then  pay  all  his  debts.  Afterwards 
he  became  indebted  by  several  judgments  and  statutes,  and 
also  on  bond  and  on  simple  contract.  The  estate  was  all  cov- 
ered with  mortgages,  when  the  judgments  were  obtained  and 
the  statutes  acknowledged,  so  that  the  creditors  by  judgment 
and  by  statute  could  not  recover  their  debts  at  law.  It  was 
held  that  these  creditors  were  to  be  preferred  to  the  credi- 
tors by  bond  and  simple  contract,  and  that  the  deed  of  trust 
was  fraudulent  towards  them.  The  reasons  given  were,  first, 
that  Marbury  continued  in  possession  and  kept  the  deed  in 

^  Lewkner  v.   Freeman,   Prec   Ch.  and  therefore  it  was  conscientious  in 

105 ;  2  Freem.  236 ;  1  £q.  Gas.  Abr.  him  to  prefer  the  other  debts  before 

196,   pi.   6.      A.   D.    1699.      Another  it.' 

rather  remarkable  reason  was  given  :         ^  Blenkinsopp   v.    Blenkinsopp,     1 

'  And  though  it  were  made  with  in-  De  G.  M.  &  Q.   495  ;    Livermore    v. 

tent  to  prefer   his    real   [i.  e.  actual]  Boutelle,     11    Gray,    217.      It    could 

creditors   before    this    debt,    when    it  hardly  be  law  on  the  footing  of  pref> 

came  afterwards  to  be  a  debt,  yet  it  erence. 
was  a  debt  founded  only  in  malejicio,         *  Tarhack  v.  Marbury,  2  Vem.  510. 
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his  custody,  and  secondly,  that  the  reservation  of  a  power  to 
mortgage  to  any  extent  had  the  effect  of  a  power  of  revo- 
cation. No  point  was  made  that  the  plaintiffs  were  subse- 
quent creditors. 

Somewhat  later  a  case  ^  already  referred  to  in  another  con- 
nection* came  before  Sir  Wm.  Fortescue  at  the  Rolls,  in  which 
the  question  was  first  directly  made  and  considered  whether 
subsequent  creditors  were  within  the  contemplation  of  the 
first  of  the  statutes  of  Elizabeth.  The  question  was  answered 
in  the  affirmative;  the  Master  of  the  Bolls  saying  that  the 
word  ^  others,'  in  the  phrase  with  '  intent  to  hinder,  delay,  or 
defraud  creditors  and  others,'  seemed  to  be  inserted  to  take 
in  all  manner  of  persons,  as  well  creditors  after  as  before 
the  conveyance,  who  should  be  defrauded.' 

A  series  of  cases  now  came  before  Lord  Hardwicke,  the 
first  one^  being  of  the  year  1745.  This  was  a  bill  to  set 
aside  a  voluntary  settlement  by  way  of  sale,  as  in  fraud  of 
creditors,,  the  case  turning  partly,  as  Lord  Hardwicke  put  it, 
upon  the  construction  of  the  statute  of  ISth  Elizabeth.  His 
lordship  declared  that  it  was  not  sufficient  that  the  settle- 
ment was  voluntary.  It  had  been  said  that  all  voluntary  set- 
tlements were  void  against  creditors,  just  as  they  were  against 
subsequent  purchasers  under  the  statute  of  27th  Elizabeth. 
But  that  was  not  true;  there  was  this  distinction  between 
the  two  statutes :  On  the  18th  of  Elizabeth  it  was  necessary  to 
prove  that  the  settlor  was  indebted  at  the  time  of  making 
the  settlement,  or  immediately  after  executing  it;  on  the 
27th  of  Elizabeth  a. settlement  was  indeed  clearly  void,  if 
voluntary,  against  subsequent  purchasers,  but  that  statute 
applied  only  to  subsequent  purchasers.^ 

1  Taylor  v.  Jones,  2  Atk.  600  (1748).         ^  The  coiiTeyance  wan  held  Toid  how- 

'  Ante,  p.  70.  ever  under  the  bankmptcy,  as  having 

'  See  Hoknes  v.  Penney,  8  Eay  k  J.  been  made  by  a  trader.    See  Glaister  v. 

90, 100;  Livermore  v.  BouteUe,  11  Gray,  Hewer,  8  Yes.  195,  distinction  shown  by 

217.  Sir  Wm.  Grant. 
«  Walker  v.  Burroughs,  1  Atk.  93. 
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A  few  years  later,  after  another  case  ^  in  which  the  sub- 
ject is  again  referred  to  by  his  lordship,  and  left  in  doubt, 
a  more  famous  case  ^  came  before  him ;  in  which  the  distinc* 
tion  above  mentioned  is  taken  again.  Creditors  filed  a  bill 
for  an  account  and  satisfaction  out  of  the  assets  of  their 
debtor,  impeaching  to  that  end  a  voluntary  execution,  by 
will,  of  a  general  power  of  appointment  by  him,  in  respect  of 
a  chattel  interest  in  land,  in  favor  of  his  daughter.  Lord 
Hardwicke,  in  a  considered  judgment,  held  that  where  the 
donee  of  a  power,  which  he  might  execute  for  any  purpose 
whatever,  executed  it  voluntarily,  for  the  benefit  of  a  third 
person,  the  property  appointed  should  be  considered  as  part 
of  his  assets,  and  his  creditors  should  have  the  benefit  of  it ;' 
that  is,  all  his  creditors  at  the  time  of  his  death  in  the  case 
of  a  will  (or  at  the  time  of  the  execution  of  the  power  in  the 
case  of  a  deed),  and  that  would  embrace  creditors  who  became 
such  after  the  power  of  appointment  —  which  was  equivalent 
to  a  gift  to  him  of  the  property  at  his  pleasure  —  was  given  to 
him.  Speaking  of  the  claims  of  subsequent  creditors,  his 
lordship  said  that  he  knew  of  no  case  on  the  13th  of  Elizabeth 
where  a  man,  indebted  at  the  time,  made  a  mere  voluntary 

1  White  V.  Sansom,  S  Atk.  410  (1746^.  ance  in  execution  of  the  power,  I  must 

Lord  Hardwicke  :  '  I  hardly  know  an  in-  dismiss  the  bill.'     See  also  the  earlier 

stance  where  a  voluntary  conveyance  case  of  Russel  v.  Hammond,  1  Atk.  13 

has  not  been  held  fraudulent  against  a  (1788),  in  which  Lord  Hardwicke  said : 

subsequent  purchaser.  .  .  .  But  here  is  '  There  are,  to  be  sure,  cases  of  volun- 

another  circumstance,  for  the'  plaintiflTs  tary  settlements  that  are  not  fraudulent, 

debt  does  not  appear  to  have  accrued  by  and  those  are  where  the  person  making 

breach  of  covenant  till  after  the  convey*  ia  not  indebted  at  the  time  ;  in  which 

ance  in  execution  of  the  power.     I  have  case  subsequent  debts  will  not  shake 

heard  it  said  in  this  court  that  there  are  such  settlement.'    See  Stephen  v.  Olive, 

reasonable  voluntary  settlements  which  2  Bro.  C.  C.  90. 
they  [sic]  will  not  interpose  to  disturb,         ^  Townshend  v.  Windham,  2  Ves.  1 

upon  the  construction  of  these  statutes.  (1750). 

There  are  words  in  the  proviso  of  the         *  See  Johnson  v.  Gushing,  15  N.  H. 

statute  which  seem  to  admit  such  con-  298,  810  et  seq.,  Parker,  C.  J.  explain- 

struction.      18  Eliz.  c.  5,  §  4.  ...  As  ing  the  words  'general  power,'  and  fol- 

it  is  a  doubtful  case  whether  the  plain-  lowing  in  an  opinion  of  great  learning 

tiffs  debt  accrued  till  after  the  convey-  the  rule  in  Townshend  v,  Windham. 
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conyejance   (to  a  child  i)  and  died  indebted,  but  that  the 

property  should  be  considered  as  part  of  his  estate,  for  the 
benefit  of  bis  creditors.' 

Next  in  point  of  time  comes  a  case,^  in  which  Lord  Kenjon 

at  the  Rolls  appears  to  have  been  of  opinion  —  the  case  is 
very  shortly  reported  —  that  unless  an  antecedent  debt  was 
shown,  a  subsequent  creditor  could  have  no  standing  against 
the  conveyance.    And  this  is  followed  by  a  well-known  case  ^ 

before  Lord  Alvanley,  also  at  the  Bolls;  in  which  a  subse- 

^  These  words  were  immaterial.     See  fraud  to  deceive  or  defraud  subsequent 

infra,  pb  95.  creditors,  that  will  be  good  ;  but  if  any 

*  The   whole     passage    should    be  mark  of  fraud,  collusion,  or  intent  to 

quoted.     'There  is  no  case/  said  his  deceive  subsequent  creditors   appears, 

lordship,    '  where   a    person    indebted  that  will  make  it  void  ;  otherwise  not, 

makes  a  conveyance  of  a  real  or  chat*  but  it  will  stand,  though  afterwards  he 

tel  interest  for  the  benefit  of  a  child,  becomes  indebted.    But  1  know  no  case 

without  the  consideration  of  marriage  on  the  13th  Elizabeth  where  a  man  in- 

or  other  valuable    consideration,  and  debted  at  the  time  makes  a  mere  vol- 

dyiug  afterwards  that  that  shall  take  untary  conveyance  to  a  child,  without 

place    [i.  e.   the    conveyance    stand],  consideration,  and  dies  indebted,  but 

There  is  certainly  a  difference  between  that  it  shall  be  considered  as  part  of 

the  statutes  of  fraud  of  the  18th  Elxza-  his  estate  for  benefit  of  his  creditora  ; 

beth,  which  is  in  favor  of  creditora,  and  on  that  foundation,  I  take  it,  this 

and  the  27th  Elizabeth,  which  is  in  court  has  grounded  their  opinion  in  the 

favor  of  purchasen.    But  that  differ-  execution  of  powers,  when  they  stop  in 

ence  was  never   suffered,   by  way  of  transitu  (as  it  is  called),  and  say  it  shall 

general  rule,  to  go  farther  than  this  :  not  be  given  away  from  creditora.'    See 

On  the  27th   Elizabeth   every  volun-  Stephen  r.  Olive,  2  Bro.  C.  C.  90,  where 

tary  conveyance  made,  where  afterwards  Lord  Eenyon,  following  this  case,  held 

there  is  a  subsequent  [sic]  conveyance  that,  though  a  settlor  of  a  voluntary 

for  a  valuable  consideration,  though  no  settlement  was  indebted,  yet  if  the  debt 

fraud  in  that  voluntary  conveyance,  nor  was  secured  by  a  mortgage,  the  settle* 

the  person  making  it  at  all  indebted,  ment  was  good, 

yet  the  determinations  are  that  such  *  Stephens  v,  Olive,  2  Bro.  C.  C.  90 

mere  voluntary  conveyance  is  void  at  (1785). 

law  by  the  subsequent  for  valuable  ^  Lush  v.  Wilkinson,  6  Yes.  884 
consideration.  But  the  difference  be-  (1800).  See  also  Glaister  v.  Hewer,  8 
tween  that  and  the  13th  Elizabeth  is  Yes.  195  (1802),  where  Sir  Wm.  Grant 
this :  If  there  is  voluntary  convey-  says  that  a  settlement  by  one  not  a 
ance  of  real  estate  or  chattel  interest  trader  cannot  be  set  aside  because  it 
by  one  not  indebted  at  the  time,  though  is  voluntary,  though  the  settlor  after- 
he  afterwards  become  indebted,  if  that  wards  becomes  bankrupt.  Lilly  v.  Os- 
voluntary  conveyance  was  for  a  child,  bom,  8  P.  Wms.  298 ;  Crisp  v.  Pratt, 
and  no  particular  evidence  or  badge  of  Cro.  Ch.  548.   . 
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quent  creditor  sought  through  an  account  to  invalidate  a  post- 
nuptial voluntary  settlement,  there  being  no  evidence  that 
the  husband  was  indebted  when  he  executed  the  deed.  Lord 
Alvanley  declared  not  onlj  that  the  bill  could  not  be  main- 
tained, but  that  it  would  not  be  enough  to  allege  a  single  debt ; 
debts  to  the  extent  of  insolvency  should  be  shown.^ 

Shortly  afterwards  a  case  ^  went  from  Sir  Wm.  Grant  on 
appeal  to  Lord  Eldon,  which  finally  turned  upon  the  applica- 
tion of  the  old  Bankruptcy  Act  of  James  the  First.'  That 
raised  a  different  sort  of  question ;  a  voluntary  settlement  by 
a  trader  under  the  old  bankruptcy  laws  could  be  avoided  upon 
the  subsequent  bankruptcy  of  the  settlor,  though  he  was  not 
indebted  at  the  time  of  making  it.^  There  had  been  a  settle- 
ment of  land  for  the  benefit  of  a  trader  and  his  wife,  whether 
voluntary  towards  the  wife  was  not  clear ;  and  the  husband 
and  wife  having  afterwards  mortgaged  the  property,  and  the 
husband  having  become  and  having  died  bankrupt,  the  ques- 
tion, on  a  bill  by  the  widow  to  redeem,  was  whether  the  settle- 
ment was  void.  Sir  Wm.  Grant  considered  the  case  as  not 
within  the  bankruptcy  laws,  and  that,  the  husband  not  being 
indebted  when  the  deed  was  made,  the  settlement  was  good ; 
but  Lord  Eldon  held  the  case  to  be  within  the  statutes  of 
bankruptcy.^ 

Four  years  later  a  case  ®  often  cited  was  tried  before  the 

1  *  Every  man/  said  his   lordship^         ^  The  Master  of  the  RoUs  had  held 

'must  be  indebted   for  the   common  that  the  bankruptcy  statutes  did  not 

biUs  for  his   honse,   thongh  he   pays  comprise  cases  of  settlements  npon  a 

them   every  week.    It  must   depend  wife  ;  this  view  Lord  Eldon  decided  to 

upon  this,  whether  he  was  in  insol-  be  wrong.    As  to  the  moral  duty  of  the 

▼eiit  circumstances  at  the  time.  .  .  .  husband  to  make  provision  for  his  wife 

It  is  very  extraordinary  for  a  snbso-  his  lordship  said  :  '  I  do  not  know  that 

quent  creditor  to  come  with  a  fishing  the  court  has  ever  under  these  Acts  of 

bill,  in  order  to  prove  antecedent  debts.'  Parliament  supported  a  provision  upon 

'  Glaister  v.    Hewer,    8    Ves.    195  that  principle  of  moral  duty.' 
(1802).  >  Kidney  o.  Coussmaker,  12  Ves.  136 

*  19  Jac.  1,  c.  16.  (1806). 

*  Walker  v.  Burroughs  and  Glaister 
V.  Hewer,  supra. 
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same  learned  Master  of  the  Bolls.  A  creditor  had  filed  a  bill 
to  affect  all  the  devisees  under  the  will  of  his  debtor ;  and  the 
answer  disclosed,  what  the  creditor  was  not  aware  of,  a  voluu- 
tarj  settlement,  which  had  been  made  before  the  creditor's 
claim  arose.  There  was  no  evidence  that  the  deceased  was 
indebted  when  he  made  the  settlement ;  and  it  was  accord- 
ingly held  that  the  deed  must  stand. 

The  next  case^  brings  us  to  the  time  of  Sir  Thomas 
Plumer,  Vice  Chancellor,  by  whom  several  cases  of  the  kind 
were  considered.  The  first  of  these  was  a  creditor's  bill 
against  the  executors  of  S  H  and  also  against  the  trustees 
and  cestui  que  trust  under  a  voluntary  settlement  by  her, 
praying  an  account,  and  that  any  deficiency  in  assets  should 
be  supplied  out  of  the  settled  property.  The  bill  did  not 
state  that  S  H  was  indebted  when  she  made  the  settlement, 
but  charged  that  it  was  made  in  favor  of  an  illegitimate 
child ;  the  plaintiffs  relying  upon  a  passage  in  one  of  Lord 
Hardwicke's  judgments  already  quoted,^  and  contending  that, 
though  a  voluntary  settlement  by  one  not  indebted  was  good 
against  future  creditors  if  made  in  favor  of  a  wife  or  child, 
yet  that  if  it  was  made  in  favor  of  a  stranger,  such  as  an  ille- 
gitimate child,  it  could  not  prevail  against  such  creditors. 

The  learned  Vice  Chancellor  however  decided  that  Lord 
Hardwicke  was  not  to  be  understood  as  limiting  the  rule  to 
the  case  before  him,  of  a  child ;  it  was  not  to  be  inferred  that 
every  voluntary  conveyance  not  in  favor  of  a  child  was  sub- 
ject to  the  claims  of  creditors.  If  in  the  passage  referred  to 
the  words  *  for  a  child '  had  been  left  out,  the  proposition 
would  still  have  been  correct ;  and  he  had  Lord  Hardwicke's 
own  authority,  he  stated,  for  saying  so.^ 

^  Hollowaj  V.  Millard,  1  Madd.  414  aition  was  laid  down  generally,  without 

(1816).  the  words  '  for  a  child/  to  wit,  that  a 

'  Townshend  ».  Windham,  2  Ves.  1,  voluntary  settlement  by  one  not  in- 

11 ;  ante,  p.  98,  note.  dehted  is  good  against  subsequent  credi- 

'  Referring  to  Walker  o.  Burroughs,  tors.    So  also  in  Russel  v.  Hammond, 

1  Atk.  93,  ante,  p.  91,  where  the  propo-  1  Atk.  13. 
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The  next  case  ^  before  this  able  judge  was  one  touching  a 
voluntary  settlement  by  a  husband  not  indebted,  in  favor  of 
his  wife  and  children,  which  the  wife  by  bill  sought  to  estab- 
lish ;  and  no  creditor  attempting  to  impeach  it,  the  bill  was 
sustained.  No  doubt  could  be  entertained  that  a  deed  made 
in  such  a  case  was  good  against  subsequent  creditors.  A 
little  later  a  bill  before  the  same  judge  to  set  aside  a  volun- 
tary settlement  as  in  fraud  of  the  plaintiff  was  sustained ; 
the  plaintiff  having  become  a  creditor  by  breach  of  a  covenant 
entered  into  with  him  by  the  settlor  before  the  execution  of 
the  settlement.^  In  the  coarse  of  the  argument  the  judge 
said  that  he  did  not  recollect  a  case  in  which  a  voluntary 
settlement  had  been  sustained  against  subsequent  creditors, 
where  the  settlor  was  largely  indebted  at  the  time  ;  and  this 
principle  applied  to  the  case  of  money  obtained  by  subsequent 
credits  to  pay  off  creditors  anterior  to  the  conveyance.^ 

Two  English  cases  remain  to  be  noticed ;  the  first  of  which  ^ 
only  need  be  stated,  the  second^  shortly  treating  the  first  as 
a  final  declaration  of  the  law.  The  first  case  was  a  bill  by  a 
subsequent  creditor  to  set  aside  certain  voluntary  deeds  of 

1  Batterabee  v,  Farrington,  1  Swanst  them  ;  then  if  they  are  paid  off,  and 

106  (1818).  a  now  set  of  creditors  stand  in  their 

'  Richardson  v.  Small  wood,  Jacob,  places,  does  that  make  any  difference  ? 

652  (1822).  Does  it  not   hinder  and    delay  these 

*  '  All  the  cases,*  said  the  court,  '  say  creditors,  and  is  it  not  Toid  as  to  them  ? 
that  the  deed  will  stand  if  the  party  be  If  it  be  not  so,  it  would  be  easy  to  evade 
not  indebted  and  if  it  be  not  fraudulent,  the  statute  ;  the  party  may  pay  off  those 
[See  Sexton  v.  Wheaton,  8  Wheat  229;  to  whom  he  is  then  indebted  by  bor- 
Jackson  v.  Miner,  101  111.  550  ;  Belford  rowing  of  others,  and  he  may  then  say 
V.  Crane,  16  N.  J.  £q.  265  ;  Benton  v.  to  them,  **  I  did  not  make  the  settle- 
Jones,  8  Conn.  186  ;  Salmon  o.  Bennett,  ment  to  defraud  you,  but  to  defraud 
1  Conn.  525 ;  Howe  v.  Ward,  4  Greenl.  the  other  persons  who  were  my  credit- 
195  ;  French  V.  Holmes,  67  Maine,  186.]  ors.'*'  To  the  same  effect,  Savage  v. 
Being  indebted  is  only  one  circumstance  Murphy,  8  Bosw.  75,  Hoffman,  J.  ; 
from  which  evidence  of  the  intention  affirmed,  84  N.  Y.  508. 
may  be  drawn.  But  suppose  a  person  ^  Jenkyn  v.  Vaughan,  8  Drew.  419 
indebted  to  execute  a  conveyance  such  (1856). 

that  if  those  who  were  creditors  at  the        *  Freeman  v.  Pope,   L.  B.   5  Ch. 

time  complained,  it  would  be  void  as  to  588. 
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settlement  as  in  fraud  of  the  settlor's  creditors.  The  debtor 
died  some  years  after  making  the  settlement,  largely  indebted ; 
and  he  was  in  debt  in  considerable  amounts  at  the  time  of 
executing  the  deeds  of  settlement.  But  it  was  not  clear,  on 
the  evidence,  whether  all  these  prior  debts  had  been  paid,  or 
whether  some  of  them  did  not  still  subsist  when  the  plain- 
tiff's debt  accrued.  Vice  Chancellor  Kindersley,  a  very  able 
judge,  said  in  the  first  place  that  there  was  no  question  that 
subsequent  creditors  were  entitled  to  participate  if  a  convey- 
ance was  set  aside  by  any  creditor ;  there  was  no  distinction 
between  the  two  classes  in  such  a  case ;  all  participated  pro 
rata. 

This  showed,  as  the  Vice  Chancellor  stated,  that  a 'subse- 
quent creditor  had  an  equity ;  and,  prima  facie,  having  an 
equity,  he  was  himself  entitled  to  file  a  bill  to  enforce  the 
same.  Now  existing  creditors  could  under  the  statute  of 
Elizabeth  annul  a  volimtary  conveyance  if  the  debtor  included 
in  it  such  an  amount  that,  having  regard  to  the  state  of  his 
property  and  the  extent  of  his  liabilities,  its  effect  might  be 
to  delay  his  creditors  ;  and,  assuming  that  any  of  those  debts 
remained  unpaid  at  the  time  of  filing  a  bill  by  a  subsequent 
creditor,  then,  inasmuch  as  the  prior  creditor  could  have  the 
conveyance  set  aside,  a  subsequent  creditor  also,  having  thus 
an  equity,  could  have  it  set  aside.  But  he  was  inclined  to 
think,  though  that  was  not  necessary  to  the  case,  that  if  no 
debt  of  the  time  of  the  execution  of  the  deed  remained  unpaid 
when  the  subsequent  creditor  filed  his  bill,  the  bill  could  not 
be  maintained ;  unless  indeed  there  was  some  other  ground 
for  inferring  the  intention  to  defraud.^ 

^  '  If  a  snbeeqnent  creditor/  said  the  feat  or  delay  creditors,  since  his  subse- 

Vioe  Chancellor,  '  files  a  bill,  and  you  quent  payment  shows  that  he  had  not 

can  show  that  the  person  who  executed  such  an  intention.     [But  that  reascn 

the  deed,  ihongh  indebted  at  the  time  has  been  set  aside ;  the  real  intention 

he  made  it,  has  paid  every  debt,  it  is  would  be  immaterial  in  the  face  of  the 

▼ery  dilBcalt  to  say  that  he  executed  necessary  effect  of  the  deed.     Freeman 

the  settlement  with  an  intention  to  de-  r.  Pope,  L.  R.  5  Ch.  538.    See  however 

TOL.    II.  —  7 
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Such  in  Bubstance  was  the  reasoning  of  the  court ;  and  in 
a  recent  case  ^  on  appeal  in  chancerj,  in  which  subsequent 
creditors  were  considered  entitled  to  come  in  with  existing 
creditors  upon  the  successful  impeachment  of  a  voluntary 
settlement,  Lord  Justice  Oiffard  said  that  there  could  be  no 
reason  for  doubting  the  correctness  of  that  decision  either  in 
point  of  principle  or  of  justice.  The  decision  of  Vice  Chan- 
cellor Kindersley  accordingly  settled  the  law,  so  far  as  there 
was  any  room  for  doubt  before;  and  the  result,  so  far,  is 
(1)  that  there  need  be  no  actual  intent  on  the  part  of  the  debtor 
to  delay  or  defraud  future  creditors,  but  that  where  there  is, 
at  the  time  of  filing  a  bilP  by  a  subsequent  creditor,  a  credi- 
tor of  the  time  of  the  conveyance  who  could  have  the  convey- 
ance set  aside,  the  bill  will  be  sustained,  and  (2)  that  if  a  prior 
creditor  file  the  bill  and  succeed,  subsequent  creditors  are  let 
in  on  equal  terms.' 

The  American  cases,  as  we  have  intimated,  do  not  speak 
with  the  same  certain  sound;  though  most  of  them,  it  is 
believed,  are  in  substantial  accord  with  the  doctrine  finally 

Claflin  V,  Mess,  80  N.  J.  £q.  2}1,  218,  Tolnntary  conveyances  set  aside  at  the 

where  it  is  repeated.]    Bat  it  appears  to  suit  of  subsequent  creditors  ;  and  this 

me,  in  the  absence  of  authority  to  the  though  the  conveyances  were  intended 

contrary,  that  a  subsequent  creditor  may  to  defraud  the  latter  only. 

file  a  bill  if  any  debt  due  at  the  date  of  ^  Freeman  v.   Pope,   L.    R.   5   Ch. 

the  deed  remains  due  at  the  time  of  588. 

filing  the  bill.'    See  Claflin  v.  Mesa,  '  The  rule  has  since  been  extended. 

supra.  Infrs,  p.  105. 

'  When  we  look  at  the  authorities,  *  To  these  cases  may  be  added  cases 
we  find  that  in  two  or  three  cases,  in  which  it  is  held  that  where  a  yolun« 
where  the  question  has  been  raised  as  tary  conveyance  by  a  debtor  is  set  aside 
to  the  plaintilTs  right  to  file  a  bill,  after  his  death,  the  property  becomes 
being  a  subsequent  creditor,  and  debts  assets  as  of  that  time.  See  Townshend 
antecedent  have  been  shown  stiU  to  v.  Windham,  2  Vea.  1,  ante,  p.  92  ; 
subsist,  the  court,  having  its  atten-  Scarf  v.  Southy,  16  Sim.  844,  reversed, 
tion  dravm  to  that,  has  made  a  de-  but  not  on  that  point,  ib.  481 ;  Shears 
cree  in  favor  of  the  creditor.'  See  the  v.  Rogers,  3  Bam.  &  Ad.  862.  That 
subsequent  case  of  Holmes  v.  Penney,  is,  the  property  is  assets  in  favor  of  all 
8  Kay  &  J.  90,  99,  Wood,  Y.  C.  creditors,  after  as  well  as  before  the 
Existing  creditors  would  of  course  be  conveyance.  As  to  the  proposition  it- 
let  in  to  participate  in  the  benefits  of  self  see  ante,  pp.  88,  89. 
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established  by  Vice  Chancellor  Kindersley.  Our  authorities 
begin  with  a  familiar  case^  before  Chancellor  Kent.  That  case 
has  in  part  been  repeatedly  denied  ;  in  so  far  as  it  decided  that 
a  voluntary  conveyance  was  invalid  per  se  against  existing 
creditors,  without  regard  to  the  e:^tent  of  the  debts  as  com* 
pared  with  the  amount  of  property  which  the  debtor  still 
retained,  it  is  not  generally  accepted  law.^  But  in  regard  to 
what  Chancellor  Kent  said  of  the  rights  of  subsequent  credi* 
tors,  though  that  was  extra-judicial,  it  is  in  substantial  accord, 
so  far  as  it  goes,  with  the  English  doctrine  as  shown  above, 
and  has  often  been  cited  as  authoritative.  The  opinion  of 
the  learned  chancellor,  though  he  declared  that  his  mind  was 
open  to  further  consideration,  was  that  the  existence  of  debts 
when  the  voluntary  conveyance  was  made  might  be  such  as 
to  raise  an  inference  of  fraud  in  favor  of  subsequent  credi- 
tors ;  ^  which  would  be  repelled  by  evidence  that  their  debts 
were  secured  by  mortgage  or  by  a  provision  in  the  settlement.* 
If  there  was  nothing  of  the  kind,  such  creditors  would  be 
entitled  to  impeach  the  settlement  by  a  bill  properly  adapted 
to  the  purpose,  and  charging  indebtedness  at  the  time  of  the 
conveyance;  so  that  their  rights  should  not  rest  upon  the 
mere  pleasure  of  the  prior  creditors.  And  they  would  need 
to  go  so  far,  and  only  so  far,  in  showing  debts  as  would  be 
sufficient  to  create  reasonable  evidence  of  a  fraudulent  in- 
tention.^   Thus  far  the  case  is  in  substantial  accord  with 

^  Reade  v.  Livingston,  8  Johns.  Ch.  ture  and  extent  of  which  might  he  en- 

481,  500.  tirely  past  prognostication.     Harlan  v, 

*  See  the  next  chapter.  Maglaughlin,  90  Penn.  St  293.    The 

*  See  Thacher  r.  Phinney,  1  AUen,  provision  however  might  be  that  the 
146,  150  ;  Beal  v,  Wanen,  2  Gray,  447,  settlement  should  yield,  as  far  as  might 
454  ;  Shears  v.  Rogers,  3  Bam.  &  Ad.  become  necessary,  to  the  claims  of 
362  ;  Gale  r.  Williamson,  8  Mees.  &  W.  creditors  ;  then  indeed  it  would  not 
405.    Further  see  nest  chapter.  be  fraudulent. 

*  Thomson  v.  Dougherty,  12  Serg.  &  *  The  learned  chancellor  denied  the 
R.  448.  '  Mortgage '  and  '  provision '  dictum  of  Lord  Alvanley  in  Lush  v. 
are  only  examples.  There  may  be  some  Wilkinson,  5  Yes.  384,  ante,  p.  94,  n., 
pertinency  in  the  inquiry  how  the  debtor  that  debts  to  the  extent  of  insolvency 
could  provide  for  future  debts  the  na-  should  be  shown;  but  debts  sufficient  to 
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the  EngliBh  rule ;  indeed  the  whole  case,  with  its  distinction 
between  the  two  classes  of  creditors  (that  a  voluntary  con- 
veyance is  per  se  fraudulent  towards  existing  creditors,  but 
that  future  creditors  must  show  fraud  in  fact),  has  become 
the  law  of  some  of  the  states.^ 

The  Supreme  Court  of  New  York  afterwards  entertained 
the  same  general  view  in  regard  to  subsequent  creditors, 
referring  with  approval  to  tlie  opinion  of  Chancellor  Kent  as 
authority.^  The  plaintiff  in  this  case  however  was  a  subse- 
quent purchaser  as  well  as  subsequent  creditor.  Later  the 
rights  of  subsequent  creditors,  in  a  case  of  fraud  upon  them^ 
underwent  searching  consideration  both  by  the  Superior  Court 
of  New  York  city  and  by  the  Court  of  Appeals ;  and  the  doc- 
trine maintained  in  one  of  the  cases  ^  before  Sir  Thomas 
Plumer  was  laid  down.  The  case^  referred  to  was  this: 
A  judgment  debtor,  engaged  in  a  large  business  on  credit 
and  considerably  in  debt,  made  a  voluntary  conveyance  of 
all  his  property  to  his  wife  and  children,  without  visible 
change  of  possession,  and  with  intent  to  continue  the  busi- 
ness and  to  contract  future  debts  in  carrying  it  on,  upon  his 
apparent  ownership  of  the  property.  The  debtor  continued 
his  business  accordingly,  making  new  purchases  on  credit, 
and  using  the  avails  in  part  to  pay  existing  debts ;  ten 
months  afterwards  he  failed.    The  conveyance  was  of  course 

indicate  fraud  should  be  proved.      '  To  debtedness  at   the   time,  though    not 

show  any  existing  debts,  however  trilling  amounting  to  insolvency,  must  be  such 

and  inevitable  .  .  .  would  not  surely  aa  to  warrant  such  conclusion.' 
support  a  presumption  of  fraud  in  fact;         '  Clatlin  v.  Mesa,  80  N.  J.  Eq.  211  ; 

no  voluntary  settlement  in  any  possible  Seals  v.  Robinson,  75  Ala.  368;  Ijawson 

case  could  stand,  upon  that  construe-  v.  Alabama  Warehouse  Co.  73  Ala.  289; 

tion.'    And  he  now  draws  the  distinc-  Huggins  v.  Perrine,  30  Ala.  396  ;  Stiles 

tion  stated  in  the  text,  between  prior  v,  Lightfoot,   26  Ala.   443.     See  also 

and  subsequent  creditors.     As  to  the  ante,  p.  88,  note  2. 
former  a  voluntary  conveyance  in  his         '  Wadswortho.  Havens,  3  Wend.  411. 
view  was  fraudulent  as  a  matter  of  law ;         '  Richardson  v.  Smallwood,  Jacob, 

as  to  the  latter  there  was  '  no  such  neces-  652,  ante,  p.  96,  note  3. 
sary  legal  presumption,  and  there  must         *  Savage  v.  Murphy,  84  N.  Y.  608  ; 

be  proof  of  fraud  in  fact ;  and  the  in-  affirming  8  Bosw.  76. 
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held  invalid  towards  subsequent  creditors ;  it  was  plain  that 
there  was  an  intention  to  defraud  them  if  the  business  should 
not  prosper.  In  an  elaborate  opinion  in  the  Superior  Court 
by  Mr.  Justice  Hoffman  the  case  is  put  thus :  Were  there 
existing  creditors,  it  was  asked,  who  could  have  set  aside 
the  conveyance  ?  Had  the  debtor  continued  in  debt  to  others 
who  could  have  set  it  aside  even  if  the  original  creditors  had 
been  paid  off  ?  Were  there  successive  creditors  as  to  whom 
it  would  have  been  void  ? 

This  however  falls  short  of  the  English  doctrine  finally 
laid  down;  it  is  only  the  well-settled  case  of  the  right  of 
future  creditors  to  have  conveyances  made  in  contemplation 
of  future  debts  annulled.^  But  the  doctrine  that  a  voluntary 
conveyance,  invalid  against  existing  creditors,  or  a  convey- 
ance with  intent  to  delay  or  defraud  existing  creditors  only, 
is  equally  invalid  against  future  creditors,  where  prior  debts 
remain  unpaid,  has  been  laid  down  by  different  courts  in  this 
country ;  *  and  sometimes,  incautiously,  without  the  qualifica- 
tion in  regard  to  prior  debts  remaining  unpaid.' 

»  Carter  v.  Grimshaw,  49  N.  H.  100  ;  Grey,  616  ;  Parkman  v.  Welch,  19  Pick. 

HaskeU  v.  BakeweU,  10  B.  Mon.  206 ;  281,  237 ;  Clark  v,  French,  28  Maine, 

Belford  v.  Crane,  16  K.  J.  £q.  265  ;  221,  228.     The  opinion  of  Mr.  Justice 

Benton  v.  Jones,  8  Conn.  186  ;  Clark  Story  also,  it  seems,  was  on  this  side. 

V.  French,  23  Maine,  221 ;  Laughton  o.  £quity,  §  361.    The  author  may  be  per- 

Harden,  68  Maine,  208.  mitted  to  add  that  at  the  time  when 

*  Ridgeway  v.  Underwood,  4  Wash,  the  notes  to  the  13th  ed.   of  Story's 

C.  C.  187,  on  authority  of  Chancellor  Equity  were  written  (1  Story,  p.  365), 

Kent's  decision  in  Reade  v.  Livingston,  he  had  not  examined  the  subject  as 

supra  ;  Bedfield  v.  Buck,  35  Conn.  328,  fully  as  he  has  since,  and  there  merely 

on  same  authority;  Bassettv.McKenna,  repeated    notes    of   previous    editions. 

52  Conn.  437  (fraudulent  intent  shown);  See  also  the  remarks  iu  vol.  1,  p.  198, 

McLane  v,  Johnson,  43  Vt  48  ;  Silver-  199,  note,  of  this  work. 
man  v.  Greaser,  29  W.  Ya.  550;  Lockhart         '  Indeed  that  is  true  of  most  of  the 

V.  Beckly,  10  W.  Va.  87;  Clafliu  v.  Mess,  ca^es  just  cited,  though  not  where,  as  in 

80  N.  J.  Eq.  211 ;  Allaire  v.  Day,  ib.  the  New  Jersey  cases,  it  was  necessary 

231  ;  Toney  v,  McGehee,  88  Ark.  419  ;  to  consider  the  point.     If  fraud  was  iu 

Wilson  V,   Buchanan,   7   Gratt.   334;  point  of  fact  intended  upon  future  credi- 

Pratt  V,  Cox,  22  Gratt.  830  ;  Morrill  v.  tors,  it  is  of  counie  immaterial  whether 

KUner,  113  111.  318  ;  Bittenger  v.  Eas-  there  were  debts  due  to  prior  creditors, 
ten.  111  IIL  260  ;  Pelham  v.  Aldrich,  8 
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Against  these  authorities  are  to  be  set  the  decisions  of  the 
courts  of  Pennsylvania,^  Alabama,^  Mississippi,^  and  one  or 
two  other  states.^  In  the  case  first  cited  the  judge  at  the 
trial  had  instructed  the  jury,  in  conformity  with  instructions 
given  by  Mr.  Justice  Duncan  in  1826,^  that  where  there  were 
debts  existing  at  the  time  of  the  (voluntary)  conveyance,  and 
their  recovery  was  hindered  thereby,  that  circumstance  raised 
a  suspicion  of  fraud  from  which  an  intent  to  defraud  subse- 
quent as  well  as  existing  creditors  might  be  inferred.  But 
this  was  held  erroneous ;  the  Supreme  Court  declaring  that 
the  statute  of  18th  Elizabeth  did  not  make  a  voluntary  con- 
veyance void  against  subsequent  creditors  merely  because  it 
was  void  against  prior  creditors.  The  fraud  must  be  prac- 
tised upon  the  subsequent  creditors  to  enable  them  to  im- 
peach the  conveyance;^  and  the  fact  that  existing  creditors 
could  set  aside  a  deed  as  fraudulent  was  not  even  prima  facie 
evidence  in  favor  of  a  subsequent  creditor.^  So  in  Alabama 
it  is  laid  down  that  a  gift  by  a  husband  to  his  wife,  if  not 
made  with  fraudulent  intent  towards  future  creditors,  can  be 
set  aside  only  at  the  suit  of  existing  creditors;^  though  if 

1  Haak's  Appeal,  100  Penn.  St  59 ;  Bruner,  89  Ind.  556  (statute);  Horn  o. 

Kimble  v.  Smith,  95  Penn.  St.  69;  Har-  Volcano  Water  Co.  13  Cal.  62. 
Ian  V,  Maglanghlin,  90  Penn.  St.  293 ;         *  Thomson  «.  Dougherty,  supra. 
Snyder  v.  Christ,  3  Wright,  499  ;  Mon-         *  See  e.  g.  Howry's  Appeal,  94  Penn. 

roe  V,  Smith,  79  Penn.  St.  459;  Beid  St  376. 

V.  Gray,  37  Penn.  St  508.     See  Hen-        f  Contra,  Horn  v.  Volcano  Water  Co. 

non  V.   McClane,    88    Penn.   St   219.  13  Cal.  62. 

Formerly  there  was  a  near  approach  to         •  Davidson  v.  Lanier,  supra.     The 

the  English  law.    Thomson  p.  Dough-  court  says  that  the  statute  *  has  refer- 

erty,  12  Serg.  k  R.  448.  ence  to  existing  creditors,  and  not  to 

>  Davidson  v.  Lanier,  51  Ala.  818  ;  future  creditors,  unless  the  conveyance 

Kirksey  v,  Snedecor,  60  Ala.  192.  is  a  contrivance  to  hinder  and  delay 

*  Simmons  v.  Ingram,  60  Miss.  886.  or  defraud  future  creditors.'    Language 

«  See  Bayha  v.  Kessler,  79  Mo.  555  ;  to  the  like  effect  occurs  in  Kirkaey  «. 

Shoppard  v.  Thomas,  24  Kans.   780  ;  Snedecor,   supra,   Lawson  v.  Alaharoa 

Hixon  V.  George,  18  Kans.  253  ;  Hil-  Warehouse  Co.  73  Ala.  289,   Seals  v. 

ton  V.  Morse,  75  Maine,  258;  French  v.  Robinson,  75  Ala.  363,  and  in  Horbacb 

Holmes,   67   Maine,   186  ;    McLean  v.  v.  Hill,  112  U.  S.  144.     See  also  Moore 

Weeks,   65    Maine,    411 ;    Stumph  v,  v.  Page,  111  U.  S.  117;  Claflinv.  Mess, 
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there  was  actual  fraud  future  as  well  as  present  creditors  may 
impeach  the  conveyance.^ 

In  Massachusetts  too  a  rule  which  at  first  appears  to  differ 
from  the  English  rule  seems  to  have  become  settled,  to  this 
effect:  If  the  debtor  made  the  voluntary  conveyance  with 
^  intent  to  defraud/  —  an  expression  exemplified  by  a  con- 
veyance with  a  secret  trust,  unexplained,  in  favor  of  the 
debtor,*  or  by  a  conveyance  made  to  avoid  a  judgment,*  — 
subsequent  creditors  and  purchasers  may  avail  themselves  of 
the  fraud  to  set  aside  the  deed ;  but  if  the  conveyance  was 
'  voluntary  only,  and  made  without  fraudulent  intent,'  it  may 
be  avoided  only  by  creditors  of  the  time  of  making  it.*  Chief 
Justice  Shaw  declared  this  to  be  a  ^  well-settled '  rule.  But 
the  case  cited  for  it,^  and  the  decisions  on  which  tliat  case 
was  founded,^  were  cases  of  subsequent  purchasers  ;  and  they 
had  not  professed  to  lay  down  any  rule  in  regard  to  subse- 
quent creditors.  The  distinction  therefore  was  not  already 
^  well-settled ; '  and  if  what  has  been  said  in  this  discussion  is 
sound,  it  was,  if  the  language  were  taken  in  its  most  natural 
sense,  an  unfortunate  distinction. 

80  N.  J.  £q.  211.  Subsequent  creditors  chaser);  Day  v.  Cooley,  118  Mass.  624 ; 
cannot  participate  with  existing  credi-  Wadsworth  v,  Williams,  100  Mass.  126  ; 
tore,  in  Alabama,  in  the  benefits  resulting  Claflin  v.  Mess,  80  K.  J.  £q.  211;  Con- 
from  the  latter*s  procuring  a  conveyance  verse  v.  Hartley,  81  Conn.  872  ;  Adams 
to  be  set  aside,  where  no  fraud  is  in-  v.  Collier,  122  U.  S.  882,  891  (dictum, 
tended  upon  the  subsequent  creditors,  citing  Warren  v.  Moody,  ib.  182,  a  case 
Kirksey  v.  Snedecor,  supra.  This  is  a  not  in  point.  It  is  difficult  to  under- 
sound  conclusion  from  the  rule.  stand  the  paragraph  in  which  WaiTen  v, 

^  Seals  «.   Robinson,  75  Ala.   868.  Moody  is  cited).     See  also  Horbach  v. 

That  would  be  generally  accepted  law.  Hill,  112  U.  S.  Hi  \  McLane  v.  John- 

ezcept  in  Pennsylvania*    See  Wilcozen  son,  43  Vt  48. 

V,  Morgan,  2  CoL  473,  and  cases  cited  ;  *  Seal  v.  Warren,  supra, 

also  cases  infra,  passim.  *  Clapp  v.  Leatherbee,  18  Pick.  131 ; 

<  Oriental  Bank  v.  Haskins,  8  Met  Ricker  v.  Ham,  14  Mass.  187.    In  Park- 

882.  man  v.  Welch,  19  Pick.  231,  237,  how- 

*  livennore  v.  Boutelle,  11  Gray,  ever,  Dewey,  J.  speaks  of  such  a  rule  as 
217.  prevailing  'in  England  and  in  several 

*  Pelham  v.  Aldrich,  8  Gray,  615,  of  the  states  of  the  Union,'  and  as 
517  (referring  to  Beal  v,  Warren,  2  'recognized'  in  several  Massachusetts 
Gray,  447,  a  case  of  subsequent  pur-  cases.     Sed  quare,   except   with   the 
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The  latter  part  of  the  rule,  like  the  rule  in  the  PennByl- 
vania  cases,  would  in  its  natural  sense  denj  the  doctrine  of 
equity  that  upon  a  successful  impeachment  of  the  fraudulent 
conveyance,  by  a  decree  in  favor  of  existing  creditors  after 
the  subsequent  debts  have  been  created,  all  creditors,  subse- 
quent as  well  as  prior  to  the  conveyance,  are  let  in ;  or  if  not 
that,  it  makes  the  equity  of  the  subsequent  creditors  depend- 
ent upon  the  will  of  those  of  the  time  of  the  conveyance.^ 
But  the  rule  in  question  is  not  so  discriminating  against 
future  creditors  as  it  appears  on  its  face ;  for  it  is  laid  down 
that  in  cases  in  which  a  voluntary  conveyance  is  by  Massa- 
chusetts law  evidence  of  fraud  upon  existing  creditors,  it  is 
equally  evidence  of  fraud  upon  future  creditors.^    The  result 

explanation  in  the  next  paragrapli  of  son  why  it  should  prevail  over  the  rights 

the  text.  of  a  suheeqaent  creditor ;  these  rights 

1  The  difficulty  which  the  case  creates  are  of  a  very  different  nature.    See  how* 

arises  from  taking  the  words  '  intent  to  ever   Bank  of  Alexandria  o.   Patton» 

defraud '  in  their  popular  sense.    Taken  supra,  where  a  subsequent  creditor  with 

in  their  technical  sense,  there  is  an  in-  notice  of  a  voluntaiy  conveyance  by  the 

tent  to  defraud  in  every  voluntary  con-  debtor  is  treated  as  on  the  footing  of  a 

veyance  which  defeats  or  delays  creditors,  subsequent  purchaser.    See  also  G raham 

Existing  creditors  are  defrauded;  and  if  v.  La  Crosse  Ky.  Co.  102  U.  S.  148.    In 

existing,  then  subsequent  creditors,  since  England  a   subsequent   purchaser   for 

equity  lets  them  in  when  the  former  value  in  good  faith,  even  with  notice, 

have  set  aside  the  deed.     Fi'eeman  v.  will   prevail   over   a   prior   voluntaiy 

Pope,  L.  R.  5  Ch.  588.  grantee.    Doe  v.  Manning,  9  East,  59  ; 

It  is  very  important  to  be  on  one's  I>oe  v.  Rusham,  17  Q.  B.  728 ;  Clarke  v. 
guard  against  the  bearing  of  cases  of  Wright,  6  Hurl.  &  N.  849;  Bayspooleo. 
subsequent  purchasers  upon  the  rights  Collins,  L.  R.  6  Ch.  282 ;  May,  Fraud- 
of  subsequent  creditors.  The  statute  of  ulent  Conv.  198,  2d  ed.  But  no  ruling 
18th  Elizabeth  does  not  concern  (except  in  ^&vor  of  subsequent  creditors  was 
by  proviso)  purchasers,  but  creditors,  o^^r  founded  there  upon  that  consider- 
Foster  v.  Walton,  5  Watts,  878 ;  Douglas  ation.  See  chapter  21. 
».Dunlap,  10  Ohio,  162;  and  other  cases  *  Day  v,  Cooley,  118  Mass.  524; 
without  number,  English  as  well  as  Redfield  v.  Buck,  85  Conn.  828 ; 
American.  The  case  of  purchasers  falls  Winchester  v.  Charter,  12  Allen,  606, 
under  the  other  statute,  27  Eliz.  c  4.  609  (see  8.  c.  102  Mass.  272).  *  Nor 
In  most  of  our  states  a  voluntary  con-  would  this  presumption  of  fraud  [aris- 
veyance  will  prevail  over  a  subsequent  *ng  from  an  excessive  voluntary  con- 
purchase  with  notice,  though  for  value,  veyance]  be  confined  in  its  effect  to 
See  e.  g.  Sanger  v,  Eastwood,  19  Wend,  pre-existing  creditors.  It  would  bo 
514 ;  Bank  of  Alexandria  v.  Patton,  1  equally  strong  as  to  those  whose  debts 
Rob.  (Va.^  499.     But  that  is  no  rea-  were  subsequently  contracted,  because 
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appears  to  be  that  the  rule  in  Massachusetts,  as  now  inter- 
preted, conforms  substantially  to  the  English  law. 

The  weight  of  authority  indeed  in  this  country  is  clearly 
on  the  side  of  the  English  rule,  not  quite  as  laid  down  by 
Vice  Chancellor  Kindersley,  but  substantially  as  expressed  by 
Chancellor  Kent.  We  have  seen  that  one  intimation  of  sub- 
stance in  the  opinion  of  the  first-named  judge  was  advanced 
with  hesitation,  to  wit ;  that  if  at  the  time  of  fih'ng  a  bill  by  a 
subsequent  creditor  no  debt  due  at  the  execution  of  the  deed 
attacked  remains  unpaid,  the  bill  cannot  be  sustained  (un- 
less some  other  ground  appear  than  the  indebtedness  of  the 
grantor  when  he  executed  the  deed).  As  this  intimation 
stands,  there  is  room  in  principle  for  doubting  its  correct- 
ness. The  subsequent  creditor  may  not  have  discovered  the 
fraud  until  all  the  debts  of  the  time  of  the  convevance  have 
been  paid,  and  may  not  have  been  at  fault  for  not  discovering 
the  fact,  if  that  could  make  any  difference ;  surely  in  such  a 
case  his  right  to  proceed  against  the  conveyance  could  not  be 
lost.  K  he  can  have  waived  his  right  by  delay  after  knowl- 
edge, the  case  will  be  different ;  but  recent  English  authority 
has  in  the  broadest  terms  repudiated  the  idea  of  the  need  of 
showing  an  unpaid  debt  due,  at  the  time  of  suit,  to  a  prior 
creditor.^    Enough  that  there  were  once  creditors,  of  the  time 

a  tnmafer  of  property  under  such  cir-  not  retained  sufficient  available  assets 

cumstances  affords  a  reasonable  ground  for  the  payment  of  his  debts.'    And 

of  presumption  that  the  intent  with  for  this  the  English  case  affirming  the 

which  it  was  made  was  to  put  beyond  rule  of  Vice  Chancellor  Kindersley  is 

the  reach  of  creditors,  future  as  well  as  cited.     Freeman  v.  Pope,  L.  R.  5  Ch. 

present,  the  fund  or  capital  to  which  538,  544.    See  also  Toney  v.  McGehee, 

they  had  a  right  to  resort  for  the  pay-  38  Ark.  419.     The  New  Jersey  couit 

ment  of  their  debts.'     Bigelow,  C.  J.  further  says  that  actual  fraud,  for  such 

So  held  in  New  Jersey  also.     Claflin  purpose,  '  may  also  be  inferred  in  case 

V,  Mess,  30  N.  J.  £q.  211,  in  which,  the  grantor  retains  sufficient  property 

after  declaring  that    '  fraud  in   fact '  to  pay  his  debts,  but  does  not  actually 

must  be  shown  by  fdture  creditors,  it  pay  them,  but  applies  his  property  to 

is  explained  that  such  '  may  be  con-  some  other  use.      Spirett  t;.  Willows,  8 

stdered  found  when   it   appears  that,  De  G.  J.  k  S.  802.' 
after  deducting  the  property  which  is         ^  Taylor  v.  Coenen,  1  Ch.  D.  636 ; 

the  subject  of  the  gift^  the  grantor  has  Ez  parte  Russell,  9  Ch.  D.  588,  C.  A. 
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of  the  conveyance  and  until  after  the  subsequent  creditor's 
claim  accrued,  who  could  have  had  the  conveyance  set  aside ; 
that  is,  the  test  is,  was  the  settlor  at  the  time,  towards  cred- 
itors thus  continuing,  in  a  position  to  make  the  settlement  ? 
or  if  he  was,  so  far  as  solvency  was  concerned,  was  the  gift 
made  in  contemplation  of  insolvency  ?  ^  This,  it  will  be  seen, 
puts  the  rights  of  subsequent  creditors  upon  the  same  footing 
broadly  with  those  of  existing  creditors.^ 

The  opinion  of  Chancellor  Kent,  founded  upon  the  Eng- 
lish rule  deduced  from  the  authorities  of  his  time,  is  in  sub- 
stantial accord  with  the  later  English  authorities  as  well. 
The  subsequent  creditor,  according  to  Chancellor  Kent,  must 
go  far  enough  to  show  debts  sufficient  to  create  reasonable 
evidence  of  fraud,  i.  e.  fraud  upon  existing  creditors ;  further 
he  need  not  go,  so  far  as  regards  the  amount  of  the  debts. 
What  will  raise  such  evidence  we  have  already  seen.^  Of 
course  a  voluntary  conveyance  is  not  invalid  against  subse- 
quent creditors,  in  the  absence  of  fraud  practised  towards 
them,  if  it  is  valid  against  existing  creditors.^    Thus  a  man 


The  court  in  the  first  case  refers  to  *  Ante,  pp.  82,  88.   See  also  the  next 

Martyn  v.  McNamara,  4  Dru.  it  War.  chapter. 

411 ;  Crossley  v,  Ellworthy,  L.  R.  14  *  Thacher  v.  Phinney,  7  Allen,  146, 

Eq.   158 ;    Townsend  v,  Westacott,   2  150 ;  Norton  v.  Norton,  5  Cash.  524, 

Beay.  840.  529 ;  Sexton  v,  Wheaton,  8  Wheat  229 ; 

^  Taylor  v.  Coenen,  supra.  Graham  v.  La  Crosse  Ry.  Co.  102  U.  S. 

'  The  result  appears  to  be  that  the  148 ;  Adams  v.  CoUier,  122  U.  S.  882 
distinction  taken  in  Spirett  v,  Williams,  (qu.  as  to  next  to  last  paragraph  of  this 
8  De  G.  J.  &  S.  298,  is  overturned.  It  case) ;  Mattingly  v,  Nye,  8  Wall.  870  ; 
was  there  said  that  existing  creditors,  Curtis  v.  Fox,  47  N.  Y.  299  ;  Sanderson 
attacking  a  voluntary  settlement,  by  v.  Streeter,  14  Kans.  458  ;  Lloyd  v. 
which  their  remedy  was  delayed,  need  Bunce,  41  Iowa,  660 ;  Brown  v.  Van- 
not  show  that  the  gift  made  the  debtor  dermeulen,  44  Hich.  522  ;  Gilligan  v. 
insolvent ;  but  secus  of  subsequent  cred-  Lord,  51  Conn.  562.  There  is  no  dis- 
itors,  unless  they  could  show  an  ex-  tinction  between  corporations  and  indi- 
press  intent  to  delay  them.  Comp.  viduals  in  this  respect.  Graham  u.  La 
the  unsuccessful  distinction  of  Chan-  Crosse  Ry.  Co.  supra.  It  is  not  enough 
cellor  Kent  in  Reade  v,  Livingston,  8  to  show  that  the  conveyance  was  volun- 
Johns.  Ch.  481,  500,  supra,  p.  100.  tary.    Walker  v.  Bollman,  22  S.  Car. 

512. 
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not  in  debt  may  make  a  voluntary  conveyance  which  will  be 
good  against  his  future  creditors.^ 

But  assuming  the  case  to  be  one  in  which  existing  creditors 
could  have  invalidated  the  transaction,  the  matter  is  then,  in 
regard  to  proceedings  by  subsequent  creditors,  to  be  looked  at 
from  the  point  of  view  of  an  ultimate  distribution  in  equity, 
or  in  bankruptcy,  of  an  insolvent  estate ;  that  is  what  it  might 
come  to,  and  that  would  be  a  case  for  a  sharing  by  subsequent 
as  well  as  by  prior  debtors.  This,  it  is  believed,  is  the  true 
rule.^ 

It  should  be  well  observed  however  that  the  prior  credits 
should  have  overlapped  the  subsequent  ones ;  that  is,  debts 
contracted  before  the  conveyance  must  have  remained  unpaid, 
not  indeed  at  the  time  of  the  subsequent  creditor's  suit,^  but 
at  the  time  when  the  debt  to  him  was  created.^  It  is  only 
upon  this  footing  that  the  subsequent  creditor  can  have  an 
equity.*  If  it  were  broadly  true  that  the  test  is  whether  the 
debtor  was,  at  the  time  of  the  voluntary  conveyance,  in  a  posi- 
tion to  make  it  in  justice  to  his  creditors,  as  in  these  cases  it 
has  sometimes  been  incautiously  put,^  it  would  result  that 
subsequent  creditors,  whose  demands  arose  at  any  time,  how- 

*  See  e.  g.  Gilligan  o.  Lord,  supra.        creditors,  as  in  Todd  v.  Neal,  49  Ala. 

*  This,  it  will  be  seen,  does  not  touch    266. 

sach  questions  as  the  right  of  a  partic-         *  But  see  Claflin  v.  Mess,  80  N.J. 

ular  creditor  bj  '  superior  diligence '  in  £q.  211. 

UDcoyering  or  otherwise  reaching  prop-         *  Claflin  o.  Mess,  supra,  is  a  yery 

erty  of  the  debtor.    A  subsequent  cred-  valuable  case  upon  this  point,  but  the 

itor  might  have  the  benefit  of  that,  as  court  incautiously  adopt  the  older  dicta, 

well  as  a  prior  creditor.    And  rights  of  of  debts  remaining  unpaid  at  the  time 

that  kind  might  have  to  give  way  in  of  the  subsequent  creditor's  suit, 
bankruptcy.    The  subject  of  the  text  is         ^  '  There  was  no  proof  of  any  out- 

of  the  rights  of  subsequent  creditors  standing  debts  when  the  plaintiflTs  suit 

unaffected  by  questions  of  the  rights  was  commenced,  nor  when  Toney  [the 

of  scramblers.     The  situation  is  to  be  grantor]   became   indebted   to   them.' 

looked  at  from  the  point  of  view  of  a  Toney  v,  HcGehee,  88  Ark.  419. 
possible  distribution  in  bankruptcy  or        *  Taylor  v.  Coenen,  1  Ch.  D.  686, 

the  like ;  this  regardless  of  the  fact  that  Malins,  Y .  C.     Of  course  that  way  of 

a  single  creditor  may  by  '  superior  dili-  putting  the  test  is  proper  as  to  existing 

gence  *  cut  the  ground  away  from  other  creditors'  rights. 
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ever  long,  and  whatever  may  have  happened,  after  the  oonvey- 
ance,  could  hare  the  same  set  aside.  The  debts  of  the  time 
of  the  conveyance  may  have  been  paid  off  years  before  the 
credit  in  question  was  given,  and  the  grantor  meantime  have 
enjoyed  a  long  period  of  solvency  and  prosperity.^  The  old 
voluntary  conveyance  would  now  be  as  good  at  least  as  subse- 
quent voluntary  conveyances  made  in  his  solvency  and  not 
affecting  creditors. 

Assuming  that  there  is  no  other  ground  for  defeating  a  vol- 
untary conveyance,  at  the  suit  of  a  subsequent  creditor,  than 
the  fact  that  there  are  existing  creditors,  it  must  further  be 
observed  that  it  will  not  do  to  say  that  a  gift  even  of  .the 
entire  estate  of  a  then  debtor  will  make  a  case  for  the  subse- 
quent creditor ;  for  it  may  not  make  a  case  for  the  existing 
creditors.  It  may  be  that  he  is  well  secured  by  mortgage  or 
other  lien.  The  gift  must,  as  has  been  before  intimated,  be 
invalid  towards  existing  creditors,  in  order  to  make  a  case  for 
future  creditors  if  they  have  no  other  ground  of  objection.^ 

Another  sort  of  case  has  arisen  touching  subsequent  credi- 
tors. Let  it  be  supposed  that  a  man  not  indebted  in  the  ordi- 
nary sense  makes  a  voluntary  conveyance  after  suit  begun 
against  him  for  alleged  breach  of  contract,  or  for  tort,  in 
which  the  amount  of  damages  to  be  recovered,  even  if  the  suit 
succeed,  is  wholly  uncertain, — it  may  be  very  small,  it  may 
be  considerable ;  ^  now  assuming  that  the  gift  was  not  made 

^  The  test  of  the  condition  of  the  intended  to  hinder,  delay,  and  defraud 

debtor  Is  to  be  applied  as  of  the  time  of  that  creditor,  the  yendor,  for  the  wife 

the  gift     Rose  v.  Colter,  76  Ind.  590.  took  the  land  subject  to  the  lien  of  the 

*  Nippes's  Appeal,  75  Ponn.  St.  472.  judgment  given  to  secure  its  payment. 
Sharswood,  J. :  *  But  the  debt  to  R  There  was  then  no  prior  debt  upon  the 
clearly  was  not  such  a  debt  as  would  ground  of  which  the  subsequent  cred- 
render  the  conveyance  [voluntary  settle-  itors  could  come  in.' 
ment  upon  the  grantor's  wife  of  all  his  *  '  It  must  be  remembered  that  the 
property]  void  as  against  subsequent  settlor  had  no  creditor  whatever  at  the 
creditors.  Williams  v.  Davis,  19  P.  F.  time  when  the  settlement  was  made. 
Smith,  21.  It  was  secured  by  a  judg-  He  had  no  debt.  There  was  merely  a 
ment  which  was  a  lien  on  the  settled  liability  which  might  or  might  not  re- 
land.     The  deed  could  not  have  been  suit  in  a  debt.'    Cave,  J.  in  £x  parte 
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with  any  reference  to  the  suit,  and  that  after  judgment  for 
the  plaintiff  the  defendant  becomes  insolvent,  is  the  gift  a 
fraud  upon  the  plaintiff's  rights  ? 

A  question  of  the  kind  was  raised  in  a  case  ^  the  facts  of 
which  should  be  stated.  The  captain  of  a  merchantman  was 
married  at  Hong  Kong  on  May  31,  1881.  In  the  month  of 
August  following  he  was  sued  in  England  for  breach  of  prom- 
ise of  marriage,  and  the  writ  was  served  in  Hong  Kong  on 
October  8,  of  that  year.  At  the  time  of  the  marriage  the 
captain  was  entitled  to  a  legacy  of  J&500,  which  had  become 
vested  May  11,  1881.  On  October  17, 1881,  being  still  at 
Hong  Kong  the  captain  made  a  voluntary  settlement  of  the 
legacy  for  his  wife  during  the  marriage,  remainder  for  the  sur- 
vivor,  remainder  for  their  children  or  in  default  of  children  for 
himself.  The  plaintiff  in  the  suit  for  breach  of  promise  ob- 
tained judgment  for  jC500  on  July  20, 1882;  and  in  November, 
1884,  the  captain  was  adjudged  bankrupt.  At  the  time  of  ex- 
ecuting the  settlement  he  was  able  to  pay  his  debts  without 
the  aid  of  the  property  thereby  given ;  ^    he  did  not  know 

Mercer,  17  Ch.  D.  290,  294,  infra,  a  defraud  creditors  'and  others/    Manuf. 

case  <^  Tolimtary  settlement  pending  a  Co.  v,  Waldron,  75  Maine,  472  ;  Welde 

suit  for  breach  of  promise  of  marriage,  v.  Scotten,  59  Md.  72 ;  Weir  v.  Day,  57 

See  also  the  language  of  Grantham,  J.  Iowa,  84  ;  Corder  v.  Williams,  40  Iowa, 

at  p.   296,   distingaishing  Oroesley  v,  582;   Bongard  v.  Block,  81  111.  186; 

Ellworthy,  L.  R.  12  Eq.  158 ;  Hill  v.  Bishop  v.  Redmond,  83  Ind.  157;  Geb- 

Bowman,  35  Mich.  191 ;  Richardson  v.  hardt  v,  Merfeld,  51  Md.  322 ;  Scott 

Small  wood,   Jacobs  552,   ante,  p.  96  ;  v.   Hartman,  26  N.  J.  £q.  89.      But 

Pelham  v.  Aldrich,  8  Gray,  515,  judg-  see  contra  Hill  v.  Bowman,  86  Mich, 

ment  for  costs  against  a  grantor  after  191.    Ex  parte  Mereer  is  not  contra,  as 

a  oonyeyance,  in  good  faith,  for  yalue,  the  text  shows. 

'though    perhaps    not   adequate,'   the         An  obligation  need  not  be  absolute  or 

conyeyance  being  sustained.     Secus  if  mature  at  the  time  of  the  conveyance, 

the  conveyance  was  made  to  defeat  exe-  See  Jenkins  v.  Lockhard,  66  Ala.  377 

cution  for  the  expected  costs.     Stevens  (surety);  Rynearsou  v.  Turner,  52  Mich. 

V.  Works,  81  Ind.  445.     So  of  course  if  7  (surety). 

the  conveyance  was  made  to  defeat  an         ^  Ex  parte  Mercer,  17  Q.  B.  D.  290, 

anticipated  or  a  possible  judgment  for  C.  A. 

damages,  as  e.g.  in  tort,  the  case  will  '  Not  however  including  the  sum 
be  within  the  statute  ;  for  the  statute  is  recovered  in  the  suit  for  breach  of  prom- 
directed  against  alienations  to  hinder  or  ise.    See  17  Ch.  D.  at  p.  297,  top. 
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of  the  legacy  until  shortly  before  executing  the  deed  ;  and  in 
that  act  he  was  not  influenced  by  the  suit  begun  against  him. 

The  Court  of  Appeal,  upon  an  attempt  to  have  this  settle- 
ment set  aside,  held  that  there  had  been  no  intent  to  hinder, 
delay,  or  defraud  creditors  within  the  statute  of  Elizabeth. 
The  stress  of  the  argument  at  the  bar  was  that  it  was  the 
necessary  consequence  of  the  deed  to  delay  creditors,^  and 
hence  that  an  intent  to  delay  creditors  must  be  inferred.^ 
But  the  court  declined  to  take  this  view  of  the  matter.'  The 
arguments  of  the  judges  ran  on  somewhat  different  lines^ 
though  turning  mainly  upon  the  meaning  of  the  rule  that  a 
man  is  presumed  to  intend  the  necessary  consequences  of  his 
acts.  Lord  Esher  pointed  out  that  the  rule,  in  itself  con- 
sidered, was  not  to  be  taken  as  absolute ;  where  an  inten- 
tion was  actually  to  be  shown,  the  rule  meant  bnly  that 
if  nothing  appeared  in  the  case  to  the  contrary,  the  con- 
clusion must  be  drawn  that  the  consequences  were  inten- 
ded. But  if  in  point  of  fact  other  circumstances  in  such  a 
case  appeared,  at  variance  with  the  conclusion  of  the  rule, 
those  circumstances  must  be  taken  into  consideration.^  Here 
however  was  no  case  for  the  rule  of  necessary  consequences  ; 
and  the  learned  judge  considered  that  it  was  necessary  ^  to 
find  that  there  was  an  actual  intent  in  the  bankrupt's  mind 
to  defeat  or  delay  his  creditors,  and,'  he  added,  '  there  is  no 
evidence  of  such  intent.* 

Here  then  is  an  important  qualification  to  the  general  doc- 
trine in  regard  to  intention  to  defraud ;  and  its  soundness,  as 
a  general  proposition,  it  would  be  difficult  to  question.     The 

1  Freeman  v.  Pope,  L.  R.  5  Gh.  538  ;  tlor's   creditors.      The  only  suggested 

Thompson  v,  Webster,  7  Jur.  n.  8.  581,  creditor  is '  the  plaintiff  in  the  suit  for 

H.  L.  breach  of  promise.     'There  are  many 

^  lb. ;  Harman  v.  Haskins,  56  Miss,  reasons  why  it  was  not  a  necessary  con- 

142;  Schuman  V.  Peddicord,  50Md.  560.  sequence  of  the  settlement    that    her 

*  Lopes,  L.  J. :  'It cannot  according  claim  should  be  defeated.     The  action 

to  my  view  be  said  that  it  was  the  ne-  might  have  failed  for  various  reasons.' 
cessary  consequence  of  this  voluntary         *  See  also  In  re  Johnson,  20  Ch.  D. 

settlement  to  defeat  or  hinder  the  set-  389,  394,  Fry,  J. 
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gift  has  no  effect,  in  itself,  towards  delaying  creditors ;  so  far 
then  it  falls  without  the  purview  of  a  statute  intended  to  aid 
creditors  in  the  pursuit  of  their  debts ;  hence  anything  short  of 
actual  fraud  may  well  be  dismissed  from  notice.  Indeed  even 
actual  fraud  could  scarcely  be  noticed  in  such  a  case  except 
in  virtue  of  statute ;  for  as  the  gift  did  not  have  the  proper 
effect  of  delaying  creditors,  it  was  ^  injuria  sine  damno.' 

But  while  this  is  all  clear  enough,  it  may  be  suggested  that 
Lord  Esher's  language  above  quoted  appears  rather  strong. 
Assuming  that  a  case  of  the  kind  may  fall  within  the  statute 
of  Elizabeth,  can  it  be  necessary  to  prove  ^  an  actual  intent  in 
the  *  debtor's  '  mind  to  defeat  or  delay  his  creditors '  ?  Sup- 
pose creditor  A,  attacking  the  gift,  were  able  to  prove  that 
the  debtor  intended  to  defeat  or  delay  creditor  B,  who  hap- 
pened to  know  where  the  debtor  had  other  property  in  reacli, 
ample  to  pay  all  his  debts ;  the  gift  would  still  be  a  fraud  upon 
B  under  the  statute,  though  it  did  not  have  the  effect  to  delay 
him  ;  and  if  a  fraud  upon  B,  then  a  fraud  upon  A,  though  there 
was  no  ^  actual  intent '  in  the  debtor's  mind  to  delay  him. 

Thus  far  of  the  operation  of  the  statute  upon  subsequent 
creditors  in  cases  of  fraud  upon  existing  creditors;  which 
brings  us  to  the  consideration  of  cases  in  which  fraud  is 
practised  directly  upon  subsequent  creditors.  And  here  we 
touch  the  statute  at  a  vital  point  in  regard  to  the  nature  of 
fraud  ;  the  question  being  what  has  been  considered  sufficient 
to  constitute  the  wrong  where  there  is  no  question  of  fraud 
upon  existing  creditors. 

The  first  case  to  be  noticed  is  the  retaining  of  possession 
of,  or  the  reservation  of  a  trust  in  property  conveyed  abso- 
lutely by,  a  debtor.  Of  the  general  doctrines  of  the  law  con- 
cerning the  effect  of  retaining  possession  much  will  be  said 
in  a  later  chapter ;  here  it  will  be  enough  to  say  that  where 
such  an  act  would  operate  as  a  fraud  upon  creditors  of  the 
time  of  the  deed,  it  will  operate  equally  as  a  fraud  upon  those 
who  may  afterwards  become  creditors,  for  the  situation  is 
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continuing.  It  may  operate  as  a  fraud  quite  as  much  in  the 
future,  so  long  as  the  situation  remains,  as  at  the  time  when 
it  was  made.^  In  some  states  there  would  arise  an  inference 
of  fraud  as  matter  of  law,  where  the  conveyance  was  absolute; 
in  others  there  would  arise  a  prima  facie  presumption  of 
fraud.^  In  the  one  case  the  inference  could  not  be  gainsaid, 
whatever  the  actual  intention;  in  the  other  the  inference 
would  stand  miless  satisfactory  evidence,  by  way  of  explana- 
.tion,  and  not  merely  of  a  good  motive,'  were  forthcoming  to 
rebut  it.  In  either  case  then  ^  intent  to  hinder,  delay,  or  de- 
fraud '  might  be  established,  though  in  point  of  fact  there  was 
no  such  intent.^ 

Tlie  same  might  be  true  of  one  who,  in  good  credit  at  the 
time,  should  make  a  voluntary  conveyance  of  a  considerable 
part  of  his  property,  and  shortly  afterwards  embark  in  some 
hazardous  business.  The  grantor  might  have  made  the  con- 
veyance with  perfectly  upright  motives,  intending  and  expect- 
ing to  be  able  to  meet  all  his  coming  liabilities ;  but  that 
would  not  protect  the  grantee.  In  many  cases  of  the  kind 
there  will  be  fair  ground  for  believing  that  the  grantor  medi- 
tated a  fraud  upon  his  possible  future  creditors ;  it  will 
appear  that  he  intended,  in  case  his  venture  should  prove  dis- 
astrous, to  keep  his  property  beyond  the  reach  of  creditors ;  ^ 

1  Parkman  v,  Welch,  10  Pick.  231;  be  treated  as  fraud  per  se  even  in  a 

Clark  V.  French,  28  Maine,  221 ;  Savage  state  in  which  conveyances  of  the  kind 

«.  Mnrphy,  84  N.  Y.  608  ;   Shand  v.  are  ordinarily  but  prima  facie  fraudu* 

Hanley,  71  N.  Y.  819  ;  Young  v.  Heer-  lent.     Young  ».  Heermans,  66  N.  Y. 

mans,  66  N.  Y.  874 ;  Case  v.  Phelps,  874. 

39  N.  Y.  164 ;  Cheatham  v,  Hawkins,  *  See  Cheatham  r.  Hawkins,  SO  N. 

80  N.  Car.  161 ;  8.  c.  76  N.  Car.  885  ;  Car.  161 ;  Cole  v.  Tyler,  65  N.  Y.  78  ; 

see  Revised  Code  of  Alabama,  §  1861 ;  cases  of  existing  croditoiB. 

Reynolds  v.  Crook,  81  Ala.  634  ;  Miller  «  lb. 

V.  Stetson,  32  Ala.  161;  King  v.  Kenan,  *  The  grantor  virtually  says  :  'If  I 

88  Ala.  68 ;  Mowry's  Appeal,  94  Penn.  succeed  in  business,  I  make  a  fortune 

St.  376  ;  Levering  v.  Norvell,  9  Baxt.  for  myself.     If  I  fail,  I  leave  my  ered- 

76  ;  Matthai  v.  Heather,  67  Md.  483  ;  itors  unpaid.     Ilicy  will  bear  the  loss.' 

Lucas  V,  Lucas,  103  III.  121.  'That  is  the  very  thing  which  the  stat- 

^  Indeed  the  case  may  be  such  as  to  ute  of  Elizabeth  was  meant  to  prevent.' 
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but,  it  seems,  this  need  not  be  the  case.  The  debtor  may  not 
have  contemplated  the  venture  at  all  when  he  made  the  gift ; 
or  if  he  did  contemplate  it,  he  may  have  considered  himself 
secure  from  loss  in  the  nature  of  the  arrangements  made  or 
to  be  made.  But  the  conveyance  would,  except  perhaps  in 
Pennsylvania,^  be  held  to  fall  within  the  meaning  of  the  stat- 
ute of  Elizabeth,  assuming  that  there  was  a  sufficiently  close  - 
relation  between  the  conveyance  and  the  disastrous  result  of 
the  adventure.^  ^ 

The  qualification  just  made  is  very  material,  as  the  case 
cited  shows.  The  plaintiff  filed  a  bill  to  subject  a  house  and 
lot  to  the  payment  of  a  debt  upon  which  he  had  recovered 
a  judgment  against  the  husband  of  the  grantee;  both  the 
grantor  and  the  grantee  being  parties  defendant  to  the  bill. 
The  bill  alleged  that  the  grantor,  contemplating  carrying  on 
business  as  a  merchant,  procured  the  property  to  be  conveyed 
to  his  wife,  and  to  obtain  credit  with  the  house  of  the  plaintiff 
represented  that  he  was  possessed  of  a  considerable  property, 
embracing  the  premises  in  question.  It  was  also  charged 
that  the  wife  was  privy  to  the  fraud,  but  that  was  not  made 
out,  nor  was  the  allegation  that  the  husband  contemplated 
trade  when  the  deed  was  made.  There  was  no  allegation 
that  the  husband  was  indebted  at  the  time  of  the  settlement, 

Jeasel,  M.  R.  in  Ex  parte  Bussell,  19  present  creditors  in  such  a  case.    Case 

Ch.  D.  588,  C.  A.,  referring  to  Maclcay  p.  Phelps,  supra. 

V.  Douglas,  L.  B.  14  £q.  106.    See  also  ^  'It  is  properly  said  in  Williams  v, 

Sayage  v.  Murphy,  84  N.  Y.  508 ;  Dy-  Davis,  19  P.  F.  Smith,  21,  that  even  an 

gert  V.  Remerschneider,  82  N.  Y.  629 ;  expectation  of  future  indebtedness  will 

Case  V.  Phel]i8,  89  N.  Y.  164 ;  Young  not  render  a  Toluntary  conveyance  void 

V.  Heermans,  66  N.  Y.  874 ;  Carpenter  where  there  is  no  fraud  intended  by  such 

V.  Roe,  10  N.  Y.  227;  Monroe  «.  Smith,  conyeyance.'    Gordon,  J.  in  Harlan  «. 

79  Penn.  St  459  ;  Nippes's  Appeal,  75  Maglaughlin,  90  Penn.  St.  298,  297.    It 

Penn.  St.  472 ;  Claflln  v.  Mess,  30  N.  J.  is  believed  that  no  other  respectable 

£i|.  211;    Cnuner  v.  Reford,  2  C.  £•  court  would  go  that  length.    Nor  was 

Green,  883  ;  Fisher  v.  Lewis,  69  Mo.  the  law  so  regarded  in  the  time  of  Thom- 

629 ;  Thomson  v.  Dougherty,  12  Serg.  son  v.  Dougherty,  12  Serg.  h  R.  448. 

&  R.  448.       It  is  not  necessary  that  ^  See  Sexton  v.  Wheaton,  8  Wheat, 

there  should  be  any  intent  to  defraud  229. 

TOlm    II. 8 
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and  none  of  the  debts  in  question  were  contracted  before  the 
husband  entered  into  the  business  in  question,  and  that  was 
more  than  two  years  after  the  conveyance.  Four  years  or 
more  after  the  conyeyance,  as  the  result  of  the  business  un- 
dertaken, the  husband  became  insolvent.  The  bill  was  dis- 
missed. The  court,  by  Chief  Justice  Marshall,  appears  to 
have  taken  a  distinction,  as  the  supposed  result  of  the  Eng- 
lish authorities,  in  respect  of  yoluntary  conveyances  in  favor 
4r  of  a  wife  or  child,  which  we  have  seen  has  been  repudiated, 
but  decided  the  case  mainly  upon  the  ground  that  there  was 
no  connection  between  the  failure  of  the  husband  and  the 
making  tlie  settlement.^ 

It  is  important  finally  to  notice  that  the  statute  is  satisfied 
with  an  intent  to  delay ;  its  language  being  *  intent  to  hinder, 
delay,  or  defraud.'  The  consequence  is  that  in  no  case  can 
it  be  necessary  to  show  a  purpose  to  defraud  in  the  popular 
sense  of  the  word.  The  grantor  may  honestly  intend  to  pay 
all  his  debts,  and  honestly  believe  that  the  particular  course 
taken  by  him  will  work  best  to  that  end ;  but  he  is  not  to  be 
judge  in  respect  of  the  creditor's  interests.^  In  a  case'  of 
replevin,  in  which  the  plaintiff  claimed  the  goods  as  pur- 
chaser for  value  from  the  debtor,  an  instruction  to  this  effect 
was  upheld :  A  conveyance  of  property  by  a  debtor  in  em- 
barrassed circumstances,  for  the  purpose  of  securing  the 

1  In  regard  to  sappoeed  badges  of  the  deed.     It  appean  that  at  the  date 

fraud  and  the  period  between  the  aet-  of  its  ezecation  he  had  no  view  to  trade, 

tlement  and  the  faUnre  the  Chief  Jns-  Although  his  faUure  was  not  yeiy  re- 

tice  said  :   *  We  admit  that  these  two  mote  from  the  date  of  the  deed,  yet  the 

circumstances  ou^t  to  be  taken  into  debts  and  the  deed  can  in  no  manner  be 

view  together,  but  do  not  think  that  connected  with  each  other ;  they  are  as 

as  the  case  stands  they  establish  fraud,  distinct  as  if  they  had  been  a  centuiy 

There  is  no  allegation  in  the  biU  .  .  .  apart'     See  also  Matthai  «.  Heather, 

that  any  of  the  debts  which  pressed  67  Md.  488,  and  qufire  as  to  it. 
upon  Wheaton  at  the  time  of  his  failure         >  Kimball  v.  Thompson,  4  Cosh.  441 ; 

were  contracted  before  he  entered  into  Lehman  «.  Kelley,  68  Ala.  192 ;  Roberts 

commerce,   in  1809,   which  was  more  v.  Radcliff,  35  Kans.  602. 
than  two  years  after  the  execution  of        *  Kimball  v,  Thompson,  supra. 
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same  from  attachment,  the  purpose  being  known  to  the  pur- 
chaser, would  be  void  against  creditors,  though  the  debtor 
might,  at  the  time,  have  believed  that  it  would  be  better  for 
his  creditors  that  the  conveyance  should  be  made,  and  in- 
tended in  the  end  that  his  creditors  should  be  paid. 

§  7.    Conclusions. 

The  ground  of  constmction  has  only  been  partly  entered 
upon  as  yet,  but  the  subjects  examined  are  fairly  representa- 
tive ;  so  that,  it  is  believed,  we  may  now  safely  and  usefully 
draw  some  conclusions  in  regard  to  the  application  of  the  rule 
of  construction  to  the  statute  of  13th  Elizabeth,  and  generally 
speaking  to  all  other  statutes  for  the  repression  or  redress  of 
fraud :  — 

1.  The  rule  that  statutes  against  fraud  are  to  be  liberally 
construed  means  that  the  law  is  to  be  construed  in  accord- 
ance with  its  spirit,  not  jealously  according  to  its  letter,  espe- 
cially not  subject  to  the  limitations  put  upon  statutes  in  dero- 
gation of  the  common  law;  everything  which  the  law  may 
fairly  embrace  is  within  it. 

2.  But  this  does  not  mean  that  the  courts  are  permitted  in 
enforcing  the  law  to  treat  fraudulent  conduct  touching  trans- 
fers of  property,  as  unlawful,  so  as  to  give  rights  of  substan- 
tive law  to  persons  towards  whom  such  conduct  is  practised 
which  they  would  not  otherwise  have  had.  The  courts  may 
not,  mider  the  rule  of  liberal  construction,  make  additions 
to  the  law ;  that  would  be  to  legislate,  not  to  construe ;  nay, 
it  would  be  to  override  legislation.  The  authority  for  their 
decisions  must  be  found  within  the  natural  meaning  of  the 
statute  itself. 

8.  The  statute  will  open  of  itself  to  meet  the  extension  of 
rights  by  later  law,  or  the  rise  of  new  rights  not  known  at 
the  time  when  it  was  enacted ;  the  courts  are  not  bound  down 
to  the  objects  which  the  legislature  may  have  had  in  mind 
when  the  statute  was  passed. 
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4.  The  courts  have  the  right,  and  it  is  their  dutj,  subject 
to  the  foregoing  statements,  to  construe  the  law  with  refer- 
ence to  the  present  demands  of  society,  if  there  is  nothing 
opposed  to  this  in  the  statute  ;  and  this  even  to  the  extent  of 
enlarging  the  ordinary  meaning  of  the  word  *'  fraud '  and  of 
such  words  as  ^  intent  to  defraud.' 

Concerning  the  last  of  these  conclusions  it  is  important  to 
emphasize  the  fact  that  the  courts  in  modern  times  have  not 
shrunk  from  giving  a  meaning  to  the  words  of  the  statute 
which  may  not  have  been  contemplated  by  those  who  framed 
it ;  some  of  the  authorities  already  cited  plainly  avow  the  f act.^ 
The  courts  never  inquire  what  the  words  meant  in  the  time 
of  Elizabeth.  This  is  treating  statute,  so  far,  much  as  if  it 
were  a  judicial  declaration  of  common  law,  and  it  may  ap- 
pear indeed  to  border  upon  legislation,  but  it  is  thoroughly 
legitimated  in  regard  to  the  statutes  of  Elizabeth  at  all  events ; 
indeed  it  is  not  so  exceptional  as  to  be  at  all  remarkable. 
Much  of  the  law  has  been  built  up  of  interpretation  of  that 
kind.  But  the  fourth  conclusion  is  subject,  it  should  be  ob- 
served, to  the  preceding  ones,  especially  to  the  second. 

5.  It  is  established  that  ^  intent  to  defraud '  does  not  mean 
personal  intent,  though  proof  of  such  intent  would  of  course 
be  enough;  and  the  personal  test  being  thus  discarded,  it 
results  that  the  test  is  external.  If  a  debtor's  conveyance, 
made  in  good  faith,  upon  a  good  motive,  is  by  the  law  rightly 
declared  fraudulent,  and  not  merely  unlawful,  it  must  be 
because  it  conflicts  with  the  common  conscience.  The  ex- 
ternal standard  has  not  been  formally  declared,  but  it  has 
practically  been  reached. 

1  '  We  have  therefore  to  deal  with  The  statement  in  parenthesis  is  the  one 

the  case  of  an  honest  man,  not  in  fact  to  be  noticed ;  and  the  learned  judge 

indebted  at  all,   and  the  question  is  adds  that  voluntary  settlements  have 

whether  we  are   driven  (not    by  the  been  set  aside  '  under  the  statute  as  it 

statute  of  £lizabeth,  but  by  a  series  of  has  been  construed  for  a  great  number 

decisions  upon  it)  to  say  that  the  set-  of  years,  in  cases  in  which  there  was  no 

tleinent  cannot  stand.'     Lindley,  L.  J.  actual  intent  to  defraud.* 
in  £x  parte  Mercer,  17  Q.  B.  D.  290. 


§  7.]  CONSTEXTCTION  OF  THE  STATUTE.  117 

It  should  be  added  that  the  distinction  often  taken  between 
fraud  in  law  and  fraud  in  fact  is  quite  consistent  with  the 
conclusions  reached.  That  distinction  is  put  as  stronglj  as 
it  may  be  by  Mr.  Justice  Thompson,  in  a  Pennsylvania  case.^ 
^  Tlie  difference  between  fraud  in  law  and  fraud  in  fact  is  very 
marked.  .  .  .  Certain  indicia  being  established,  or  capable  of 
being  so,  its  presence  is  determinable  as  matter  of  law,  by  the 
court,  regardless  of  any  evil  intent  on  the  part  of  the  agents 
engaged  in  it.  But  fraud  in  fact  rests  mainly  upon  the  fraud- 
ulent intent,  and  the  facts  establishing  this  are  necessary  for 
the  jury,  and  must  be  clearly  found.'  *  But  this  is  not  to  say 
that  where  it  is  a  question  of  fact,  fraud  in  the  individual's 
mind  must  be  found ;  the  question  is  whether  the  average 
man  would  have  been  guilty  of  fraud  upon  the  facts  shown, — 
what  do  the  jurymen  as  representing  the  average  man  think 
of  the  matter  ?  The  standard  of  the  average  man  is  the  test 
whetlier  the  jury  or  the  judge  have  the  decision,  unless  some 
other  test  is  prescribed  or  allowed  by  law.' 

In  some  cases  the  common  conscience  is  expressed  by  a 
positive  rule  of  law,  in  some  by  a  presumption,  in  some  it 

^  Milne   v.    Henry,    40   Penn.   St.  ion  in  Commonwealth  v.  Pierce,  188 

852.  Maes.  166  ;   and  further  see  White  v. 

'  YoL  1,  p.  189.     See  also  Lawson  Duggan,  140  Mass.  18,  20,  where  the 

V.  Fnnk,  108  lU.  502 ;  Moore  v.  Wood,  same  learned  judge  thus  goes  to  the. 

100  IlL  451;   Cohum  v.  Pickering,  8  marrow  of  the  subject:  '  As  was  pointed 

N.  H.  415.  out  in  Commonwealth  v.   Pierce,  188 

'  Thus  it  can  make  no  difference  Mass.  165,  the  di£ference  between  intent 

what  the  average  man  would  have  '  in-  and  negligence,  in  a  legal  sense,  is  ordi- 

tended '  if  it  be  shown  that  the  debtor  narily  nothing  but  the  difference  in  the 

in  point  of  fact  intended  to  defraud,  probability,   under   the    ciroumstances 

lodividaal  fraud  is  a  rightful  test,  not  known  to  the  actor  and  according  to 

a  required  one,  under  the  statute.  common  experience,  that  a  certain  con- 

For  the  general  aspects  of  this  ezter-  sequence,  or  class  of  consequences,  will 

nal  standard  doctrine  the  reader  should  follow  from  a  certain  act.'    That  differ- 

go  to  the  expounder  of  it,  Holmes,  on  ence  may  however  be   the  difference 

the  Common  Law.     See  pp.  49,  181  et  between    manslaughter    and    murder, 

seq.    In  regard  to  its  criminal  aspect  Commonwealth  v,  Pieroe. 
see  especially  Mr.  Justice  Holmes'  opin* 
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is  not  formulated  at  all.  In  other  words  we  have  three 
classes  of  cases  to  deal  with  in  relation  to  this  matter  of 
the  intent  to  hinder^  delay,  or  defraud :  (1)  Gases  in  which 
the  law  itself  raises  a  conclusive  presumption  or  inference 
of  fraud ;  (2)  cases  in  which  the  law  raises  a  prima  facie 
presumption  of  fraud ;  (8)  cases  in  which  no  presumption  at 
all  is  raised,  the  whole  matter  being  left  to  the  jury,  or  in 
non*jury  cases  to  the  judge,  to  be  considered  as  a  simple 
question  of  fact  The  subject  of  the  intent  of  the  statute 
will  now  be  resumed  with  some  regard  to  these  divisions; 
the  great  examples  of  presumption,  voluntary  conveyances 
and  conveyances  showing  fraud  on  their  face,  and  absolute 
conveyances  with  retention  of  possession  by  the  vendor 
or  a  secret  trust  on  his  behalf,  being  made  the  subjects 
of  special  consideration  under  heads  of  their  own,  and  the 
great  example  of  the  other  division,  conveyances  for  value, 
following  in  the  same  way.  But  under  each  of  these  heads 
it  will  be  necessary  also  to  consider  from  time  to  time  all 
three  of  the  classes  of  cases  above  enumerated.  From  a  prac- 
tical point  of  view,  which  should  be  the  governing  considera- 
tion in  a  work  of  this  kind,  it  will  be  best  to  follow  the  lines 
of  the  recognized  heads  of  the  law  rather  than  the  strictly 
logical  ones  indicated  by  the  division ;  to  do  otherwise  would 
require  the  splitting  up  and  separation  of  the  familiar  titles 
of  the  law. 
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CHAPTER  V. 
ALIENATION. 

HATiNa  considered  the  role  of  conatraction  to  be  applied 
to  statutes  for  the  repression  and  suppression  of  fraud,  par- 
ticularly as  applied  to  the  statute  of  13th  Elizabeth  and  the 
like  American  statutes,  it  would  naturally  follow  that  we 
should  proceed  to  consider,  in  the  first  place,  the  subject-mat* 
ter  embraced  within  the  statutes  in  hand,  that  is,  the  Res 
which  the  statutes  seek  to  keep  within  the  reach  of  creditors 
notwithstanding  alienation  of  it  by  the  owner.  But  that  has 
been  anticipated ;  we  found  it  desirable  at  the  outset  of  the 
examination  of  the  rule  of  construction  to  ascertain  whether 
tlie  statute  had  affected  the  rights  of  creditors  in  the  way 
of  enlarging  them.^  The  subject  has  therefore  been  once 
disposed  of ;  and  it  may  now  be  dismissed  with  the  following 
summary :  — 

1.  Whatever  property  would  be  subject,  by  process  of 
any  court,  whether  by  execution  or  in  any  other  way,  as  e.  g. 
by  compelling  an  assignment  of  a  demand,  to  the  claims  of 
creditors  ^and  others'  while  in  the  hands  of  the  debtor, 
comes,  on  alienation  with  ^intent  to  delay,  hinder,  or  de- 
fraud' such  persons,  within  the  operation  of  the  statute  of 
13th  Elizabeth,^  or  at  all   events  within  the  law  against 

^  Ante^  pp.  42-47.  the  snrplns  may  be  the  subject  of  a  oon- 

'  Ante,  p.  48.     Where  a  mortgage  yeyance   in   fraud   of  such    creditors. 

W  been  forecloeed,  and  there  is  a  sur-  Judge  v,  Herbert,  124  Mass.  830. 

ploa  After  the  sale,  the  same  belongs  to  The  assignment  of  unearned  wages 

the  mortgagor,  and  may  be  taken  by  his  for  yalne,  with  intent  to  defeat  credi* 

ereditoTs,   notwithstanding   foreclosure  tors,  falls  within  the  statute  against 

without  light  of  redemption.     Hence  fraudulent  conv^yancea    Gzagg  v.  Mar* 
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f  raud.^  2.  The  value  of  the  property  cannot  in  ordinary  cases  be 
taken  into  account ;  that  is,  the  alienee  cannot  show  that  the 
property  conveyed  to  him  was  without  value.^  But  things  ob- 
viously trivial  in  value  are  not,  it  seems,  within  the  meaning 
of  the  statute.'  ^  De  minimis  non  curat  lex.*  8.  The  statute 
has  not  enlarged  the  substantive  rights  of  creditors ;  creditors 
cannot  disturb  alienations  of  property  not  subject  in  any 
way,  before  alienation,  to  their  claims,  by  showing  that  the 
alienation  was  made  with  intent  to  defeat  them> 

The  next  question,  naturally,  relates  to  the  various  modes 
by  which  the  debtor  may  seek  to  put  his  property  beyond 
the  reach  of  his  creditors.  These  are  described  in  the  statute 
by  a  network  of  terms;  ^feoffment,  gift,  grant,  alienation, 
bargain,  and  conveyance  of  lands,  tenements,  hereditaments, 
goods,  and  chattels  .  •  .  lease,  rent,  common,  or  other  profit 
or  charge  out  of  the  same  .  .  .  bond,  suit,  judgment,^  and 

tin,  12  Allen,  498.  And  this  though  *  Ante,  pp.  51  et  seq.,  69  et  aeq. 
the  assignment  was  'open.'  lb.  So  *  Confession  of  judgment  is  one  of 
of  husband's  tenancy  by  curtesy  initiate,  the  common  devices  of  defrauding  debt- 
Gay  V.  Qay,  123  111.  221.  It  is  also  held  ors.  See  e.  g.  Candee  v.  I^rd,  2  Comst. 
that  an  heir's  expectant  estate  falls  with-  269  ;  Chappel  v,  Chappel,  2  Kern.  216 
in  the  statute.  Read  v,  Mosby,  87  Dunham  v.  Waterman,  17  N.  Y.  9 
Tenn.  759,  overruling  a  dictum  in  Fitz-  Acker  v,  Leland,  109  N.  Y.  6,  16 
gerald  v.  Vestal,  4  Sneed,  257,  and  dis-  Bunn  v.  Ahl,  29  Penn.  St.  887 ;  Beattie 
tinguishing  Steele  v.  Frierson,  85  Tenn.  v.  Pool,  18  S.  Car.  879  (for  value) 
435,  Blum  v.  Schrara,  58  Texas,  524  ;  Sid 

The  rule  of  the  text  includes  insu-  ensparker  v,  Sidensparker,  62  Maine, 

xance  coming  to  the  debtor  or  to  his  481  ;  Pickett  v.  Pipkin,  64  Ala.  520  ; 

estate.     Central  Bank   v.   Hume,   128  Lawson  v.  Alabama  Warehouse  Co.,  78 

U.  S.  195.     But  one's  earnings  may  be  Ala.  289  ;  Swihart  v.  Spaner,  24  Ohio 

used  for  obtaining  moderate  insurance  St.  482  ;  Wingate  v,  Haywood,  40  N. 

on  one's  life,  for  one's  family.     lb.     As  H.  487  ;  Bigelow,  Estoppel,  150,  151, 

to  merely  personal  rights  of  the  debtor  5th  ed. 
see  post,  p.  188.  In  Bunn  v.  Ahl,  supra,  the  court 

1  Infra,  p.  128.  says  :  *  A  judgment  obtained  to  defraud 

»  Parsell  w.  Patterson,  47  Mich.  505,  creditora  must  not  be  used  even  to  ob- 

and  Baldwin  v.  Rogers,  28  Minn.  544,  tain   an   unforbidden    preference   over 

are  opposed  to  Garrison  t>.  Monaghan,  them.     The  thing  is  voidable  by  them 

S3  Penn.  St  282 ;  and  they  may  well  in  whatever  way  it  may  be  used  to  their 

be  doubted.  prejudice,  because  it  was  made  to  de- 

•  Ante,  pp.  47  et  seq.  fraud  them.'    Further  see  Raynor  9. 
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execution.'  The  framer  of  a  statute  of  the  kind,  in  these 
dajs,  would  probably  select  some  single,  comprehensive,  and 
familiar  term  for  all  this,  and  then,  explaining  the  meaning 
to  be  given  to  it,  would  use  that  term  alone  throughout  the 
statute.  He  might  select  for  the  purpose  ^alienation;'  that 
term  at  all  events  we  now  select  for  convenience,  in  the 
present  chapter,  in  considering  the  subject  proposed  in  the 
question.  The  question  then  is,  what  is  meant  by  the  term 
'  alienation '  taken  as  a  substitute  for  the  words  of  the  stat- 
ute, apart  from  its  use  as  a  mere  equivalent  ?  That  is,  we 
have  before  us  a  question  of  construction.  Some  cases  of 
the  kind  however  must  be  reserved  for  special  examination 
in  chapters  by  themselves.^ 

The  language  of  our  own  statutes  is  not  always  so  par- 
ticularly descriptive  as  that  of  the  statute  of  Elizabeth.  The 
New  York  legislation,  which  has  spread  over  a  large  part 
of  the  country,  avoids  in  case  of  fraud  *  Every  conveyance  or 

assignment  in  writing  or  otherwise  •  .  .  and  every  charge 
upon  lands,  goods,'  etc.,  ^  and  every  bond  or  other  evidence 
of  debt  given,  suit  commenced,  decree,  or  judgment.'  ^  And 
so  far  as  the  word  *  conveyance '  is  concerned  the  statute 
itself  declares  its  meaning;  it  embraces  ^ every  instrument 
in  writing  (except  a  last  will  and  testament),  whatever  may 
be  its  form  and  by  whatever  name  it  may  be  known  in  law, 
by  which  any  estate  or  interest  in  lands  is  created,  aliened, 
assigned,  or  surrendered.'  *  Another  statute,  widely  copied, 
of  the  same  State,  relating  only  to  personalty,  avoids  ^AU 
deeds  of  gift,  all  conveyances,  and  all  transfers  or  assign- 
ments, verbal  or  written,  .  .  .  made  in  trust  for  the  use  of 
the  person  making  the  same ; '  and  the  next  section  of  the 
same  statute  designates  '  Every  sale  ...  of  goods  .  .  .  and 

Uintzer,  67  CSaL  159  ;  Ragland  v.  Can-  served  powers  of  sale  and  eigoyment 

tiell,  49  Ala.  294.  See  chapters  9,  10. 

^  Sach  cases  e.  g.  as  alienations  by         '  Ante,  pp.  84,  85. 
debtors  subject  to  trusts  or  reservations        *  Ante,  p.  85. 
for  tbemselyes,  and  mortgages  with  re- 
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every  assignment  of  goods  bj  way  of  mortgage  or  security/ 
as  cases  within  its  purview.^ 

The  statute  of  Alabama  designates  ^  All  deeds  of  gift,  all 
conveyances,  transfers,  and  assignments,'  and  '  All  convey- 
ances,  or  assignmento  in  writing  or  otherwise  ...  and  ereiy 
charge '  upon  property ;  ^  that  of  Arkansas,  ^  Every  deed  of 
gift  and  conveyance  of  goods  and  chattels  in  trust  to  the 
use  of  the'  maker,  and  ^ Every  conveyance  or  assignment, 
in  writing  or  otherwise  .  .  .  and  every  charge  upon  lands, 
goods,'  etc.,  ^  and  every  bond,  suit,  judgment,  decree,  or  exe- 
cution.' ^  The  statute  of  Connecticut  designates  ^  All  fraudu- 
lent conveyances,  suits,  judgments,  executions,  or  contracts;'^ 
that  of  Greorgia,  *  Every  conveyance  of  real  or  personal  estate, 
by  writing  or  otherwise,  and  every  bond,  suit,  judgment,  and 
execution,  or  contract  of  any  description,'  and  ^  Every  assign- 
ment or  transfer  by  a  debtor  insolvent,'  for  creditors,  *  where 
any  trust  or  benefit  is  reserved,'  etc.,  also  *  every  sale.'*  The 
statute  of  Illinois,  ^  Every  gift,  grant,  conveyance,  assignment, 
or  transfer  of,  or  any  charge  upon  any  estate  .  .  .  and  every 
bond  or  other  evidence  of  debt  given,  suit  commenced,  decree, 
or  judgment  suffered,'  and  *AI1  wills  and  testaments,  limi- 
tations, dispositions^  or  appointments  of  lands,  etc., '  or  charge 
out  of  the  same ; '  •  that  of  Kentucky,  *  Every  gift,  convey- 
ance, assignment,  or  transfer  of  or  charge  upon  any  estate 
•  .  .  and  every  bond  or  other  evidence  of  debt  given,  action 
commenced,  or  judgment  suffered,'  and  *  Every  voluntary 
alienation  or  charge  upon  personal  property,'  eto.^  The 
statute  of  New  Jersey,  *  Every  conveyance,  grant,  or  alien- 
ation ...  by  writing  or  otherwise,  and  every  judgment  and 
execution,'  and  *  Every  deed  of  gift  and  every  conveyance, 
transfer,  and  assignment  of  goods,'  etc.,  ^  in  trust  for  the  use 
of  the '  maker ;  ®  that  of  Ohio,  *  Every  gift,  grant,  or  convey- 

1  Ante,  p.  86.  >  feigelow,  Fraud,  535  (1877).  •  lb.  687, 

4  lb.  546.  «  lb.  553,  554.  •  lb.  556,  667. 

7  lb.  563.  >  lb.  598. 
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ance  .  .  .  and  every  bond,  judgment,  or  execution^  and  ^  All 
transfers,  conveyances,  or  assignments/  ^ 

It  would  serve  no  useful  purpose  to  go  further.  The  stat- 
utes are  similar  to  each  other,  and  to  their  common  original. 
None  of  them  designates  every  possible  mode  of  divesting 
one  of  property;  the  statute  of  Elizabeth,  though  rather 
more  detailed,  stops  short  of  doing  so.  The  question  then 
arises  whether  every  possible  mode  is  covered  by  our  statutes. 
There  has  been  some  diversity  of  judicial  opinion  upon  this 
point ;  the  case  giving  rise  to  the  difficulty  commonly  being 
this :  An  insolvent  debtor  buys  and  pays  for  land,  and  has 
the  title  made  to  a  third  person,  his  wife,  son,  or  friend. 
The  courts  have  more  generally  refused  to  consider  such  a 
case  as  within  the  statutes ;  ^  sometimes  pointing  to  the  lan- 
guage which  declares  the  obnoxious  alienations  ^  void,'  and 
saying  that  the  result  of  applying  the  statute  would  only 
be  to  make  title  back  in  the  grantor,  not  to  give  it  to  the 
debtor.* 

This  view  of  the  statute  however  has  not  everywhere  been 
accepted.  It  has  been  referred  to  as  narrow  construction,  and 
so  as  opposed  to  the  rule  of  construction  which  prevails  gen- 
erally in  regard  to  statutes  against  fraud.  Thus  in  Ohio, 
where  it  had  been  decided  that  a  transaction  of  the  kind  was 

I  Bigelow,  Fraud,  610,  611  (1877).  559.    One  result  of  this  is  that  a  sale  on 

'  For  the  cases  see  infra,  p.  126,  note,  execution  at  law  would  pass  no  title. 

While  the  legal  title  remains  in  the  Hai^rty  v.  Nixon,  26  N.  J.  Eq.  42  ; 

third  person,  it  is  said  that  his  creditors  Garfield  v.  Hatmaker,  15  N.  Y.  475  ; 

may  take  the  land.    Stanton  v.  Shaw,  Doe  d.  Davis  v.  Mc  Kinney,  5  Ala.  719. 

3  Baxt  12.     See  Susong  v.  Williams,  If  the  consideration  is  not  paid  hy  the 

1   Heisk.  625  ;    Davis  v.   Graves,   29  hushand  of  the  grantee,  the  property  of 

Barb.  485  ;  Powell  v.  Ivry,  88  N.  Car.  course  cannot  be  taken  for  the  hus* 

256  ;  ante,  p.  44,  as  to  holding  one  out  band*8  debts,   though  the  purpose  of 

as  owner.     But  that  could  not  be  true  the  transaction  was  to  put  it  beyond  the 

in  a  contest  between  those  creditors  and  reach  of  his  creditors.    McLean  «•  Hes8» 

the  creditors  of  the  one  who  paid  for  106  Ind.  555.    For  property  may  be 

the  property.     See  Mullanphy^Bank  v.  settled  upon  a  married  woman,  by  a 

Lyle^  7  Lea,  481 ;  chapter  16,  at  end.  stranger,  not  subject  to  the  debts  of  her 

^  SQiorten  v.  Woodrow,  84  Ohio  St.  husband. 
645,  656 ;  Gowing  v.  Sich,  1  Ired.  558, 
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not  within  the  language  of  ^  transfers,  conyevances,  or  assign- 
ments,' ^  this  has  more  recently  been  treated  as  an  erroneous 
view,^  and  as  opposed  to  a  previous  case  '  in  the  same  court, 
in  which  however  the  point  was  not  considered.  And  it  was 
pointed  out  that  since  the  decision  criticised  the  legislature 
had  regarded  the  decision  unfavorably  and  had  put  an  end 
to  it*  According  then  to  the  later  doctrine  of  the  Ohio 
courts,  the  language  of  the  statute,  as  it  had  previously  stood, 
covered  the  case  of  property  purchased  and  paid  for  by  A, 
who  procures  the  title  to  be  made  to  B.  And  this  rule  is 
sustained  by  decisions  of  the  courts  of  Massachusetts  (by 
statute),  of  New  Yock  before  the  Revised  Statutes  changed 
the  law,  of  Pennsylvania,  of  Indiana,  of  Texas,  and  of  Iowa, 
if  not  of  other  states.^ 

1  Shorten  v,  "Woodrow,  84  Ohio  St  opinion,  is  noteworthy,  for  it  speaks  of 

645.  tiie  law  of  New  York  hefore  the  special 

'  Bloomingdale  v.  Stein,  42  Ohio  St.  Statute  of  Uses  and  Trusts,  under  which 

168,  172.  the  cases  of  the  text  are  in  that  state  now 

■  Combs  V.  "Watson,  82   Ohio   St.  held  to  fall.     *  Under  the  old  law  of 

228.  uses  and  trusts,'  says  the  court,  '  where 

*  Bloomingdale  v.  Stein,  snpra.  lands  were  conveyed  to  one  person,  and 

*  Peterson  v,  Famum,  121  Mass.  the  consideration  was  paid  by  another, 
476 ;  Cone  v.  Hamilton,  102  Mass.  66  ;  there  was  a  resulting  trust  in  favor  of 
Wait  V.  Day,  4  Denio,  489,  442  ;  him  who  paid  the  money  ;  and  the  stat- 
Guthrie  v.  Gardner,  19  Wend.  414  ;  ute  of  29  Car.  2,  c.  8,  §  10,  which  was 
Eimmel  v.  McRight,  2  Barr,  88  ;  Trip-  re-enacted  in  this  state,  subjected  the 
lett  V.  Gmham,  58  Iowa,  185  ;  Boulton  lands  to  judgments  and  executions 
V.  Hahn,  ib.  518  ;  Gear  v.  Schrei,  57  against  the  cestui  que  trust  in  the  same 
Iowa,  666  ;  Tevis  v.  Doe,  8  Ind.  129  ;  manner  as  though  he  had  been  seised  of 
Pennington  v.  Clifton,  11  Ind.  162,  the  legal  estate.  1  R.  L.  74  §  4. 
164 ;  Hawkins  v,  Cramer,  68  Texas,  99.  Under  the  present  statute  no  use  or 
Contra  in  Massachusetts  prior  to  1844.  trust  results  in  favor  of  him  who  paid 
Hamilton  v.  Cone,  99  Mass.  478  ;  Cone  the  money  and  the  title  vests  in  the 
v.  Hamilton,  supra.  See  also  Pecken-  person  named  as  alienee  in  the  deed, 
baugh  V,  Cook,  61  Ipwa,  477  ;  Goodwin  But  the  conveyance  is  presumed  fraud- 
V.  Hubbard,  15  Mass.  210  ;  Cecil  Bank  ulent  as  against  the  creditors,  at  that 
V,  Snively,  28  Md.  253  ;  Pritchard  v.  time,  of  the  person  paying  the  consider- 
'Brown,  4  N.  H.  897  ;  Eve  v,  Louis,  91  ation ;  and  if  a  fraudulent  intent  is  not 
Ind.  457.  disproved,  a  trust  results  in  favor  of 

The  case  of  Wait  v.  Day,  in  which  those  creditors,  to  the  extent  which 
Bronson,  C.  J.,  one  of  the  ablest  of  all  may  be  necessary  to  satisfy  their  just 
the  judges  of  New  York,  delivered  the    demands.    1  R.  S.  728,  §§  51,  52.    The 
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Now  it  is  not  without  force  to  say  that  to  allow  the  creditor 
to  take  the  property  in  question  (by  execution)  as  the  prop- 
erty of  his  debtor  is  only  to  allow  him  to  take  the  proceeds 
of  his  debtor's  property,  in  the  hands  of  a  volunteer.  The 
creditor  is  but  following  his  debtor's  property ;  and  this  he 
may  do  under  the  statute  of  Elizabeth  in  the  ordmary  case 
of  a  transfer  by  the  debtor's  volunteer-grantee  to  another 
volunteer.^  The  creditor  cannot  get  the  money  which  the 
debtor  paid ;  ^  and  he  may  well  take,  under  the  statute,  what 
stands  in  its  place.  In  substance  the  case  does  not  differ 
from  a  case  in  which  the  debtor  should  give  a  chattel  to  A, 
by  whom  it  has  been  passed  on  to  B  as  a  volunteer ;  he  has 
only  given  money,  and  then  that  money,  in  the  form  of  the 
chattel,  has  been  passed  on.  If  that  is  not  an  ^  alienation '  by 
the  debtor,  it  would  be  difficult  to  say  what  would  constitute 
an  alienation  by  him.    It  is  apprehended  that  our  statutes, 

ChanceUor  has  said  that  the  creditors  conveyances,  with  the  aid  of  legislation 
cannot  sell  an  execution.  Brewster  v,  in  force  where  it  has  not  been  changed. 
Power,  10  Paige,  562.  But  the  case  meet  the  present  case.  See  farther  Doe 
did  not  caU  for  a  decision  of  the  qnes-  d.  Davis  v.  McEinney,  5  Ala.  719,  728  ; 
tion  ;  and  I  think  the  45th  section  of  Hamilton  v.  Cone,  99  Mass.  478  ;  Ocean 
the  Statute  of  Uses  and  Trusts  must  Bank  v.  Olcott,  46  N.  Y.  22  ;  Moore  v* 
have  been  overlooked.'  Ac  Guthrie  v.  Page,  111  U.  S.  117. 
Gardner,  19  Wend.  414 ;  Tevis  v.  Doe,  ^  Post,  chapter  16,  near  the  end.  In 
8  Ind.  129,  131.  Gowing  v.  Rich,  1  Ired.  553,  559,  it  is 
Upon  this  last  point  the  case  has  said  that  the  creditor's  remedy  is  a '  right 
been  overruled,  and  the  view  of  Chan-  in  et^uity  to  follow  the  funds  of  the 
cellor  Walworth  in  Brewster  v.  Power  debtor.  Dobson  v,  Erwin,  1  Dev.  & 
afl&rmed.  Garfield  v.  Hatmaker,  15  B.  569.'  But  the  statute  gives  the 
N.  Y.  475,  477.  But  the  statement  of  same  sort  of  remedy ;  indeed  the  very 
Brtfnson,  C.  J.  in  regard  to  the  law  be-  object  of  the  statute  was  to  give  a  plain 
fore  the  Bevised  Statutes  is  not  only  remedy  at  law  where  before  there  was 
not  disputed,  it  is  re-affirmed.  Com-  one  only  in  equity. 
stock,  J.  at  p.  477.  The  Revised  Stat-  '  Nor  could  he  get  any  property 
ntes  had  changed  the  law.  So  Brown,  which  his  debtor  may  have  exchanged, 
J.  at  pp.  482,  488.  See  also  Gowing  v,  unless  the  party  to  whom  it  was  trans- 
Rich,  1  Ired.  558,  559,  560.  The  stat-  ferred  was  privy  to  the  fraud  ;  if  such 
nte  of  29  Car.  2,  ut  supra,  it  need  party  locu  privy  to  the  fraud,  of  course 
hjrdly  be  said,  is  the  Statute  of  Frauds,  property  transferred  to  him  could  be 
See  vol.  1,  pp.  451  et  seq.  The  result  taken  on  execution. 
is  that  the  statutes  against  fraudulent 
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where  not  afiPected  by  special  legislation,  were  intended  to 
afford  a  broad,  immediate,  and  effective  remedy  to  the  de- 
frauded creditor,  a  remedy  over  all  technical  obstacles  of 
the  law.  Indeed  they  directly  transmute  equitable  into  legal 
rights,^  and  so  may  well  cover  this  case;  and  that,  accord* 
ingly,  without  the  aid  of  other  legislation.'  It  is  clearly  so 
of  personalty;'  and  it  is  unjust  to  put  the  creditor  to  the 
expense  of  a  suit  in  equity  to  take  land. 

But  the  courts  which  refuse  to  apply  this  liberal  construc- 
tion to  the  statutes  do  not  suffer  the  volunteer  to  hold  the 
property  ;  they  declare  that  the  creditor  can  reach  it  in 
equity,  not  perhaps  on  the  ground  of  any  equitable  con- 
struction of  the  statute,  but  because  of  the  inherent  juris- 
diction of   equity  over  fraudulent  transactions.^     In   New 

^  There  can  be  no  doubt  that  before  (overmling  Wait  o.  Day,  4  Denio,  489)  ; 

the  English  legislation,  which  we  have  Oeeau  Bank  v.  01cott»  46  N.  T.  22 ; 

adopted,  creditors  could  in  equity  reach  Taylor  v,  Heriot,  4  Desaus.  Eq.  227, 

property  which  the  statute  allows  them  284  ;    Haggerty  v.  Nizon,  26  N.  J.  £q. 

to  take  on  execution  ;  and  no  execution  42  ;  Mulford  v.  Peterson,  85  N.  J.  127, 

could  have  reached  property  the  legal  188 ;    Dewey  v.    Long,    25   Vt.   564  ; 

title  to  which  had  been   transferred.  Doyle  o.  Sleeper,  1  Dana,  588 ;   Ad&ms 

See  Dyer,  294  b,  a  case  just  before,  with  v.  O'Rear,   80    Ky.   129;    Hockett  v. 

final  proceedings  after,  the  statute  of  Bailey,  86  III.  174  (whether  this  equity 

18th  Elizabeth.  case  was  under  the  statute  does   not 

^  But  see  Gowing  v.  Rich,  supra,  at  appear)  ;  Simmons  v,  Ingram,  60  Miss, 

pp.  559,  560.  886  ;  Bemheim  v.  Beer,  56  Miss.  149 ; 

s  Qodding  v,  Brackett,   84  Maine,  Winters  v.  Claitor,  54  Miss.  841 ;  Carlisle 

27.  9.  Tindall,    49    Miss.   229  ;   Alston  «. 

«  Gowing  V,  Rich,  1  Ired.  558,  559  ;  Bowles,  18  Fla.  117,   125 ;    Cutter  v. 

Gentry  v.  Harper,  2  Jones,  Eq.  177;  Griswold,    Walk.    Ch.     (Mich.)    437; 

Den  d.  Jimmerson  v.  Duncan,  8  Jones,  Miller  v.  Wilson,  15  Ohio,  108 ;  Bloom- 

587  ;  Cone  v,  Hamilton,  102  Mass.  56  ;  ingdale  v.  Stein,  42  Ohio  St.  168,  172. 

Gray  v.  Faris,  7  Yerg.  155  ;  Webster  v.  See  Doe  d.  Davis  v.   McEinney,  5  Ala. 

Folsom,  58  Maine,  230  ;  Low  v.  Marco,  719  ;    Conover  v.  Ruckman,  86  N.  J. 

58  Maine,    45  ;   Corey  v.   Greene,   51  Eq.  498  ;  Hitchcock  v.  Kiely,  41  Conn. 

Maine,   114  ;    Dockray  v.   Mason,    48  611  ;   Brown  v,  Howser,  61  Ga.  629 ; 

Maine,  178  ;  Howe  v.  Bishop,  8  Met  Bennett  v.  Hutson,  88  Ark.  762. 

28  ;   Russell  v.  Lewis,   2   Pick.  508  ;  The  following  case  arose  before  Lord 

Whittlesey  r.  McMahon,  10  Conn.  137  ;  Hardwicke  :    The   defendant    had   en- 

Botsford  V,  Beers,  11  Conn.  369,  374  ;  tered  into  articles  with  his  uncle  for  the 

Brewster   v.    Power,    10  Paige,    569  ;  purchase  of  an  estate  in  fee.    Soon  after- 

(varfield  v,  Hatmaker,   15  N.  Y.  475  wards  the  plaintiff  proposed  to  the  de- 
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York,  and  in  not  a  few  other  States  following  the  example 
of  New  York,  special  legislation  has  provided  for  such  cases, 
bj  impressing  a  trust  upon  the  property  in  favor  of  creditors;^ 
which  however  does  not  imply  any  belief  that  the  general 
statute  against  fraudulent  conveyances  (with  the  aid  of  the 
English  Statute  of  Frauds  and  its  countei*parts  here)  did  not 
cover  the  case.^  A  wife  to  whom  land  has  thus  been  conveyed 
is  not  entitled  to  dower  against  the  husband's  creditors.' 

It  remains  to  present  a  series  of  examples  of  the  operation 
of  the  statutes,  by  way  of  illustrating  their  application  to  the 
various  devices  of  debtors  having  the  effect  and  yet  not  the 
form  of  alienation.  Among  the  acts  not  in  the  form  of  alien- 
ation which  yet  amount  to  alienation,  and  bring  the  case 
within  the  operation  of  the  statute,  the  surrender  of  a  debt 
may  be  mentioned.  Thus  a  trader  who  cancels  a  debt  upon 
his  books  alienates  his  property  for  the  purposes  of  the 
statute.  Perhaps  this  would  not  be  the  case  if  the  debt 
could  be  shown  to  be  absolutely  worthless,  or  invalid,  or 
barred  by  limitation,  or  for  any  other  reason  not  enforce- 
able; for  then  nothing  would  have  been  parted  with,  and 

fendant  to  purchase  the  estate  for  him ;  Marlborongh,  8  Mylne  &  C.  407  ;  Gold- 

ind  an  agreement  to   that  effect  was  smith  v.  Russell,  5  De  O.  M.  ft  G.  547. 

made  by   the   parties.     But  now  the  »  N.  Y.  Stat,  of  Uses  and  Trusts,  1 

nnde    surrenders  the  estate,  to  which  R  S.  728,  §52.     See  Wood  ©.Robinson, 

the  nephew  alone  was  entitled,  to  the  22  N.  Y.  564  ;  Bnnlap  p.  Hawkins,  59 

nephew  and  wife  and  the  heirs  of  their  N.  Y.  842 ;    Niver  v.  Crane,  98  N.  Y. 

bodies,  remainder  to  the  nephew  in  fee.  40  ;  Leonard  r.  Green,  80  Minn.  496  ; 

The  plaintiff  filed  a  bill  for  specific  s.  c.  84  Minn.  137  ;  Molm  v.  Barton, 

performance,  relying  upon  the  statute  of  27  Minn.  580  ;  Rogers  v.  McCauley,  22 

27th  Elizabeth,  c.  4,  against  the  claims  Minn.  884  ;    Fairbaim  v.  Middleroiss, 

of  the  wife  and  entail ;  and  the  bill  was  47  Mich.  872  ;    Eve  v,  Louis,  91  Ind. 

sustained.      'In  this  court,*  said    his  457,   466;    Wilds  v,   Bogan,  55  Ind. 

lordship^   'if  a  person  entitled  to  an  831. 

estate  to  himself  and  his  heirs  takes  a  «  See  Wait  v.  Day,  4  Denio,  489, 

conTeyance  of  the  estate  so  as  to  put  a  442  ;  Garfield  v,  Hatmaker,   15  N.  Y. 

right  in  another,  the  court  will  consider  476,  477  ;  supra,  pp.  124,  125,  note, 

it  frandulent.'     Underwood  v.  Hitch-  •  Simmons    v,    Ingram,    60    Miss, 

eoz,  1  Yes.  279.    See  also  Neate  v,  886. 
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the  creditor  would  have  nothing  to  gain  bj  impeaching  the 
transaction.  But  with  regard  to  debts  alleged  to  be  worth- 
less it  would  be  dangerous,  as  we  have  elsewhere  seen,  to 
allow  evidence  of  the  fact  in  the  case  of  an  actual  alienation, 
as  in  the  case  of  a  voluntary  conveyance  of  property  heavily 
incumbered,  incumbered,  as  alleged,  for  more  than  its  value  ;^ 
and  so,  if  the  cancellation  of  a  debt  is  otherwise  obnoxious 
to  the  statute,  the  courts  would,  it  is  conceived,  ordinarily 
refuse  to  hear  evidence  that  the  debt  was  of  no  value,  as- 
suming that  it  is  enforceable.  There  is  no  distinction  in 
principle  between  the  two  cases ;  cancelling  the  debt  of  an 
insolvent  person  would  not  stand  upon  the  footing  of  the 
gift  of  trifling  things.^ 

^  Ante,  pp.  47,  48.  the  creditor  could  have  realized  all  or  a 

>  As  to  such  things,  see  ante,  p.  47,  portion  of  his  claim  ;   second,  it  must 

note.     In  regard  to  cancelling  'worth-  be  transferred  or  disposed  of  by  the 

less '  debts,  a  New  York  case  may  be  debtor  ;    and  third,  this  must  be  done 

noticed.     Hoyt  v.  Godfrey,   88  N.  Y.  with  intent  to  defraud.  .  .  .  Does  such 

669.    In  that  case  a  debtor  had  can-  an  entry  in  the  books  of  account  amount 

celled  a  debt  due   from    his  brother,  to  a  transfer  or  disposition  of  the  debt  f 

amounting   nearly   to   $6000,  on    the  We  think  not     If  made  without  oon- 

ground  that  the  demand  was  worthless,  sideration,  it  does  not  amount  to  a  satis- 

and  thlB  was  aUowed  by  the  court.    But  faction  of  the  debt.'    The  last  observa- 

the  case  did  not  arise  under  the  statute  tion  clearly  is  aside  from  the  purpose ; 

against  fraudulent  conveyances ;  it  was  would   not    the   act,  though    without 

a  question  of  vacating  an  order  of  arrest  consideration,  be  a  transfer  or  dispoai- 

of  the  debtor  for  the  act,— that  is  to  tion  if  the  property  was  of  value?    It 

say,  it  was  a  criminal  case.     Further,  would     certainly    be    an    •  alienation ' 

there  was  evidence  that  the  debtor  had  under  the  statute  of  Elizabeth, 

acted  honestly  in  the  transaction,  with-  The  court,  however,  refers  to  another 

out  any  intent  in  point  of  fact  to  de-  decision  on  the  point  of  value  of  the 

fraud  ;    and    that    was    a    defence    to  debt,    which    concerned    the    sUtute 

criminal  proceedings.    Ante,  p.  8,  note,  against  fraudulent  conveyances.    Shultz 

If  the  case  was  intended  to  go  further  v.  Hoagland,  85  N.  Y.  464.    That  was  a 

than  this,  it  may  well  be  doubted.    The  case  of  the  omission  of  certain  funds  in 

language  of  the  court  was  this  :   *  Does  the  schedules  of  an  assignment,  partly 

it  follow  that  such  act  amounts  to  a  by  accident  and  oversight  and  so  far 

disposition  of  his  property  with  intent  corrected  afterwards ;    the  rest   being 

to  defraud  his  creditors  T    To  constitute  'worthless'  or  in  dispute.      The  case 

such  a  disposition  of   property,  three  has  been  commented  upon  on  another 

things  must  concur  :  first,  the  thing  diB*  page.    Ante,  p.  49. 
posed  of  most  be  of  value,  out  of  which 
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Again  an  alienation  may  be  effected  by  adding  to  the  prin- 
cipal  sum  due  upon  a  promissory  note  or  other  security,  or 
by  making  the  rate  of  interest  greater  than  is  due.  But 
possibly  a  debtor  may  add  interest  to  a  demand,  where  the 
allowance  of  interest  is  just,  though  payment  of  it  could  not 
be  enforced  by  law.^  Such  a  case  however,  if  ever  proper, 
would  be  one  to  be  narrowly  scrutinized,  and  the  rate  or 
the  sum  allowed,  if  anything  is  justly  allowable,  should  not 
exceed  what  a  reasonable  regard  for  the  circumstances  would 
dictate.  On  the  other  hand  a  debtor,  though  insolvent,  may 
emancipate  his  children  so  as  to  entitle  them,  against  his 
creditors,  to  their  earnings.^  A  debtor  may  also  give  the 
benefit  of  his  time  and  labor,  without  pecuniary  reward,  to 
another,  as  e.  g.  to  his  wife,  in  the  improvement  or  creation 
of  a  valuable  property  ;  that  is  a  matter  personal  to  the 
debtor.'  And  a  debtor  though  insolvent  may  use  his  earnings 
to  pay  for  insurance  on  his  life,  in  favor  of  his  family.* 

Another  case  in  which  an  act  amounts  to  an  alienation 

*  See  Spencer  v,  Ayrault,  10  N.  Y.  conyersion  by  the  husband  of  her  equi- 

202;  Penningtonv.Woodall,  17  Ala.685.  table  separate  estate,  in  the  absence  of 

See  howerer  Watson  v,  Cummings,  40  an  agreement  to  pay  such  interest,  or  of 

X.  J.  Eq.  483  ;  Lyne  v.  Wann,  72  Ala.  an  express  dissent  on  the  wife's  part  ob* 

48 ;  Gordon  v.  Tweedy,  71  Ala.  202.    In  jecting  to  the  husband's  reception  of  the 

Gordon    v.    Tweedy    the    court   says :  same.     Roper  v.  Roper,  29  Ala.  247  ; 

'Neither  can  interest  be  estimated  as  a  Newton  v,  McAffee,  64  Ala.  857.'    Fur^ 

lawful  or  valuable  consideration.    The  ther  see  GofT  v.  Rogei-s,  71  Ind.  459. 
husband  is  not  accoantable,  under  the         '  Atwood  v.  Holcomb,  89  Conn.  270 ; 

statute,  for  the  rents  and  incomes  of  the  Clemens  v.  Brillhart,  17  Neb.  835. 
wife's  statutory  separate  estate,  which         '  Abbey  v.  Deyo,   44  N.  Y.   $43 ; 

includes  interest  on  her  moneys  used  or  Eilers  v.  Conradt,  39  Minn.  242  ;  John- 

couTerted  by  him.     It  was  held  by  thia  son  v.  Silsbee,  49  N.  H.  548. 
court.  Earl  v.  Owens,  68  Ala.  171,  thai         ^  Central  Bank  v.  Hume,  128  U.  S. 

a  conyeyance   made  by  a  husband  to  195.    If  howeyer  he  obtained  the  insure 

secure  to  the  wife  such  rents  or  in-  ance  for  his  extaU,  he  could  not,  when 

comes,  which  he  had  converted  to  his  insolvent,  transfer  the  policy  to  another 

own  use,  was  voluntary  and  void  as  to  except  for  value.    lb. ;  Elliott's  Appeal, 

existing  creditors,  thus  overruling  the  50  Penn.  St.  75  ;  MeCutcheon's  Appeal, 

contraiy  principle  decided  in  Brevard  99  Penn.  St  188 ;   Freeman  «.  Pope, 

V.  Jones,  60  Ala.  241.    Nor  can  inter-  L.  B.  6  Ch.  538. 
est  be  allowed  the  wife  for  the  use  or 
VOL.  n. — 9 
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is  where  a  debtor  in  order  to  induce  a  certain  creditor  of 
bis  to  consent  to  a  composition  deed  turns  over  to  tbat 
creditor,  witbout  tbe  knowledge  of  tbe  otber  creditors,  a 
particular  security,  or  bis  own  personal  note  or  obligation. 
In  some  of  tbe  autborities  tbe  act  of  tbe  debtor  in  sucb  a 
case  is  treated  as  done  under  compulsion  or  exaction,  so 
tbat  be  cannot  be  regarded  as  ^in  pari  delicto'  witb  tbe 
favored  creditor ;  ^  but  even  if  tbat  be  sound,  wbicb  is  doubt- 
ful,' it  would  bave  no  bearing  upon  a  question  of  the  rights 
of  otber  creditors  to  object  to  the  transaction  as  a  fraudulent 
alienation. 

Sales,  interchanges,  and  adjustments  of  partnership  prop- 
erty between  partners  are  clearly  alienations  within  the  stat- 
ute ;  ^  but  alienations  between  partners  stand  upon  a  special 
footing  where  the  question  is  of  the  respective  rights  of  in- 
dividual and  partnership  creditors.  Tbe  latter  take  pre- 
cedence of  the  former  in  a  distribution  of  tbe  partnership 
assets ;  and  in  a  case  in  which  the  assets  are  insufficient  to 
satisfy  all  the  partnership  creditors  the  individual  creditors 
cannot  object  to  inter^lienations  between  the  partners  them- 
selves. More  than  that,  it  seems  that  where  there  has  been 
no  division  of  the  partnership  property  according  to  tbe  pro- 
portions of  the  several  partners,  so  that  a  creditor  of  one  of 
tbe  partners  might,  while  things  stood  thus,  seize  the  prop- 
erty as  apparently  the  separate  property  of  his  debtor, — 
in  such  a  case  it  seems  that  the  partners  can  divide  the 
partnership  property  according  to  their  proportions,  to  pre- 
vent the  creditor  from  taking  it,  or  from  taking  any  part  of 

1  Smith  V.  Bromley,  2  Doag.  696  ;  Kingston  Ins.  Co.  5  N.  Y.  405  ;  Powers 

Smith  9.   Cuff,   6  Maule   k   S.    160  ;  f.  Gnnrdian  Ins.  Co.  186  Mass.   108  ; 

Atkinson  v.  Danby,  7  Hurl.  &  N.  984.  Hobhs  »    Memphis  Ins.  C<i.  1  Sn4>ed, 

*  Solinger  o.  Earle,  82  N.  Y.  893.  444.     If  however  one  partner  has  law- 

'  Ex  parte  Mayou,  4  De  O.  J.  k  S.  folly  parchased  the  interest  of  his  oo- 

664,  Lord  Westbnry,  sale  by  one  part-  partners,  he  may  use  the  late  partnership 

ner  of  his  interest  to  his  copartner,  property  in  paying  his  individual  debts ; 

both  being  insolvent.    Comp.  and  dis-  the  partnership  creditors  cannot  olgecU 

tipgiiiffh    insuranoe   cases.     TiUou   v.  Fulton  «.  Hughes,  63  Miss*  61. 
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it  against  the  rights  of  firm  creditors.^    The  act  would  be 
an  alienation,  but  not  an  alienation  with  intent  to  defraud. 

Again,  a  debtor  will  sometimes  attempt  a  voluntary  aliena- 
tion of  his  property  under  the  shelter  of  a  lawful  conveyance 
for  value.  A  subtle  instance  of  the  kind  is  seen  in  a  case ' 
in  the  English  Court  of  Chancery,  in  which  there  had  been 
a  sale  of  property  by  an  insolvent  trader.  In  consideration 
of  a  money  payment  to  the  trader,  and  that  the  purchaser 
should,  during  the  joint  lives  of  the  trader  and  his  wife,  pay 
the  former  an  annuity  equal  to  a  fourth  of  the  profits  of  his 
business  and  a  contingent  annuity  to  the  wife  in  case  she 
survived  her  husband  equal  to  a  sixth  of  the  profits,  the 
trader  sold  his  business  and  stock  in  trade.  The  trader  died 
in  the  lifetime  of  his  wife,  and  a  creditors'  bill  was  now  filed 
to  administer  his  assets,  including  as  part  thereof  the  con- 
tingent annuity  to  the  widow,  as  a  mere  voluntary  provision  ; 
and  the  court  agreed  to  that  view.^  There  was  indeed  a 
valuable  consideration  for  the  sale,  but  then  the  entire  benefit 
of  it  belonged  to,  and  in  the  interests  of  creditors  should  be 
received  by,  the  debtor. 

Still  another  way  in  which  there  may  be  an  alienation  of 
a  debtor's  property  is  where  the  property  has  been  put  by 
the  debtor  into  the  hands  of  another,  whether  as  a  deposit^ 
or  a  loan,  or  without  any  definite  understanding  in  regard 
to  the  use  or  the  return  of  it,  or  where  some  one  has  so  taken 
it  with  the  assent  of  the  debtor.  A  common  case  is  the 
handing  over  of  money  or  property  belonging  to  a  wife,  to 
her  husband,  under  some  definite  or  under  no  definite  ar- 
rangement in  regard  to  the  use  of  it,  but  ^^th  no  agreement 
for  returning  it.  Cases  of  this  sort  have  more  commonly 
been  made  a  ground  of  claim  on  the  part  of  creditors  of  the 

1  Atkins  9.  Saxton,  77  N.  Y.  195.  28  L.  J.  Ch.  45,  which  puts  the  case 

^  French  v,  French,  6  De  G.  M.  k  on  the  ground  of  benefit  resenred  to  a 

6.  95.  grantor,  an  equaUy  good  ground. 
'  To  the  same  effect,  Neale  9.  Day, 
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husband,^  which  bo  far  of  course  would  not  be  a  matter  of 
the  Btatute  of  Elizabeth ;  *  but  they  may  as  well  make  a 
claim  for  the  wife's  creditors,  under  the  statute.* 

Thus  far  of  acts  on  the  part  of  the  debtor.  It  is  equally 
clear  that  there  may  be  alienations  by  the  debtor  by  mere 
omission.  Thus  the  debtor  may  suffer  judgment  to  go 
against  him;  it  is  not  necessary  for  the  purposes  of  the 
statute  that  he  should  appear  and  give  or  confess  judgment,* 
or  that  he  should  give  a  warrant  for  confessing  judgment. 
So  a  debtor  may,  in  order  to  circumvent  his  creditors,  allow 
his  friends  to  make  off  with  his  property,  to  cut  down  and 
use  up  his  timber,  or  to  occupy  and  use  his  lands  or  goods 
without  reward.  Such  omissions,  in  the  case  of  an  insolvent 
person,  would,  it  seems,  be  obnoxious  to  the  statutes  against 
fraudulent  conveyances.  While  the  debtor's  property  can  be 
traced,  until  it  reaches  the  hands  of  a  purchaser  for  value 
without  notice,  or  until  a  lien  is  acquired  upon  it  without 

1  Humes  v.  Scraggs,  94  U.  S.  22 ;  N.  Y.  125,  181  ;  Savage  v,  Marphy,  S4 

Hanson  v.  Manley,  72  Iowa,  48  ;  chap-  N.  Y.  508 ;  Babcock  v.  Eckler,  24  N.  Y. 

ter  18,  §  7.  623  ;   Robinson  v.  Stewart,  10  N.  Y- 

^  A  subsequent    voluntary   convoy-  190  ;  Carpenter  v.  Roe,  ib.  227  ;  Hinde 

ance  of  the  fund  back  to  the  wife  would  v.  Longworth,  11  Wheat    199.'    The 

however  make  a  case  for  the  statute,  court  in  Humes  v.  Scruggs,  supra.    So 

'  If  the  money  which  a  married  woman  in  Hanson  v.  Manley,  supra.   For  special 

might  have  had  secured  to  her  own  use  illustrations  see  ante,  pp.  44,  45,  note  ; 

is  allowed  to  go  into  the  business  of  her  also  Weil  v,  Baymond,  142  Mass.  206. 

husband,   and  be  mixed  up  with  his  As  to  the  kindred  subject  of  confusion 

property,  and  is  applied  to  the  purchase  of  goods,  see  Smith  v.  Sanbem,  6  Gray, 

of  real  estate  for  his  advantage,  or  for  134  ;  vol.  1,  pp.  575,  576. 
the  purpose  of  giving  him  credit  in  his         '  What  would  be  done  in  a  contest 

business,  and  is  thus  used  for  a  series  between  the  wife's  and  the  husband's 

of  years,  there  being  no  specific  agree-  creditors  in  such  a  case  ?    Could  the 

ment  when  the  same  is  purchased  that  wife's  property  be  separated  from  the 

such  real  estate  shall  be  the  property  of  husband's  ?    But  the  husband's  credi- 

the  wife,  the  same  becomes  the  prop-  tors  have  been  misled  into  supposing 

erty  of  the  husband  for  the  purpose  of  that  it  all  belonged  to  the  husband  ; 

paying  his  debts.     He  cannot  retain  and  the  wife's  creditors  could  not  be 

until  bankruptcy  occurs,  and  then  con-  better  off  under  the  statute  than  the 

vey  it  to  his  wife.     Such  conveyance  is  wife.    It  would  seem  that  the  husband's 

in  fraud  of  the  just  claims  of  the  crcdi-  creditors  must  prevail, 
tors  of  the  husband.    Fox  v»  Moyer,  54         *  Ante,  p.  120,  note. 
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notice,  it  may  be  taken  bj  creditors  as  having  been  aliened 
by  their  debtor. 

In  the  way  of  omission,  it  does  not  constitute  an  alienation 
within  the  statutes  for  the  debtor  to  forego  certain  advan- 
tages which  are  entirely  personal  to  himself,  such  as  the 
publication  of  a  manuscript.^  Nor  would  it  be  an  alienation 
for  the  debtor,  when  sued,  to  forego  a  defence  of  the  Statute 
of  Limitations,  or  (according  to  some  authorities)  of  the  Stat- 
ute of  Frauds,  or  of  usury,  or  of  other  matters  of  the  kind, 
possibly,  where  in  natural  justice  the  demand  should  be  paid  ^ 
or  the  particular  thing  done.^  So  too  a  debtor  may,  as  we 
have  seen  emancipate  his  minor  children  so  as  to  give  to 
them,  against  his  own  creditors,  the  right  to  their  earnings ;  ^ 
but  that  is  on  the  footing  of  the  act  of  emancipation,  with- 
out which  creditors  could  probably  (by  garnishment)  take 
them.^ 

There  is  however  reason  to  doubt  the  correctness  of  this 
in  cases  in  which,  as  in  those  touching  the  Statute  of  Frauds 
or  infancy,  the  contract  in  question  was  never  enforceable; 
and  there  is  very  high  authority  for  the  proposition  that  in 
such  cases  the  alienation  cannot  be  connected  with  the  prior 
contract.  Hence  a  transfer  of  property  in  discharge  of  or 
security  for  the  invalid  contract  would  or  might  be  in  fraud 
of  creditors  on  the  footing  of  an  ordinary  voluntary  convey- 

1  Dart  V.  Woodhouse,  40  Mich.  899  ;  (same)  ;  Cbapin  v.  Thompflon,  89  N.  Y. 

ante,  p.  60.  271  (uHury).    But  see  Luers  v.  Brunjes, 

«  Ante,  p.  50  ;  alflo  Cahill  v.  Bige-  84  N.  J.  Eq.  19  and  561 ;  Low  v.  Wort- 
low,  18  Pick.  369  (Statute  of  Frauds)  ;  man,  44  N.  J.  Eq.  193,  201.     Both  of 
Creaswell  v,  McCraig,  1 1  Neb.  227  (same) ;  these  cases  are  on  the  Statute  of  Limi- 
French  v.  Motley,  68  Maine,  826  (Stat-  tations,  long  run  out. 
ute  of  Limitations)  ;  Brigham  v.  Faw-  •  See   Cottrel  v.  Smith,    68   Iowa, 
cett,  43  Mich.  542  (same) ;  City  Bank  181 ;  chapter  6,  {  9. 
9.  Wright,  68  Iowa,  182  (same) ;  Brook-  ♦  Atwood  v.  Holcomb,  89  Conn.  270; 
▼ille    Bank  v.    Kimble,   76    Ind.  195  Clemens  v.  Brillhart,  17  Neb.  885. 
(same) ;  Kennedy  v,  Powell,  84  Kans.  »  As  to  emancipation  see  McCloskey 
22  (same,  between  husband  and  wife) ;  v.  Cyphert,  27  Penn.  St.  220  ;  Dierker 
Hubbenl  r.  Allen,  59  Ala.  283  (same)  ;  v.  Hess,  54  Mo.  246. 
Keen  r.  RIeckner,  42  Penn.  St   529 
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ance,  for  if  the  alienatioa  cannot  be  connected  with  the 
prior  contract,  there  is  no  consideration  for  the  alienation.^ 
The  contrary  rule  makes  easy  a  case  suggested  hy  Lord 
Northington :  On  the  eve  of  his  son's  marriage  a  man  makes 
a  verbal  promise,  in  consideration  of  the  marriage,  to  settle 
property ;  the  promise  cannot  be  enforced,  and  the  promisor 
does  not  fulfil  it  at  first;  finally  however  he  becomes  involved, 
and  now  conveys  his  property  in  execution  of  the  promise. 
This  might  well  be  deemed  a  ^  most  dangerous  breach  of  the 
statute  and  a  violent  blow  to  credit.'  ^ 

There  is  ground  for  distinguishing  cases  arising  under  the 
Statute  of  Limitations  and  other  cases,  where  there  has  been 
for  a  time  a  valid  obligation;  such  cases  cannot  easily  be 
made  a  cover  for  fraud.  A  claim  barred  by  limitation  may 
be  revived  by  a  subsequent  promise  to  pay  or  by  part  payment ; 

1  Warden  v,  Jones,  2  De  G.  &  J.  76  ;  let  in  such  proof  is  precisely  what  the 

Trowell  v.  Shenton,  8  Ch.  D.  318,  C.  A.  sUtute  me&nt  to  forbid.'    This  passage 

(infancy)  ;  Spai^^n  r.  Collier,  1  Eden,  is  quoted  with  strong  approval  by  Jessel, 

91  ;   RandaU  v.  Morgan,   12  Ves.  67  ;  M.  R.  in  Trowell  v.  Shenton,  supra,  a 

Lloyd  V.  Fulton,  91  U.  S.  479  ;  Borst  case  under  27  Eliz.  c.  4.    *  In  that  short 

«.   Corey,    16    Barb.   136  ;   Deshon  v.  passage,'  it  was  obsenred,    *  the  Lord 

Wood,  148  Mass.  132.    Contra,  Dundaa  Chancellor  disposed  of   all   the  other 

o.  Dutens,2Cox,235;s.o.lVe8.Jr.l96;  authorities.'    And  the  learned  Maater 

Hussey  v.  Castle,   41  Cal.   239.    The  of  the  Bolls  added,  '  We  were  pressed 

only  question  then  would  be  on  the  with  an  old  case  of  Lavender  v.  Black- 

validity  of  the  conveyance  as  a  gift,  stone,  2  Lev.  146,  in  which  Lord  Hale 

According  to  this  it  can  make  no  made  a  remark  to  the  effect  that  a  set- 
difference  that  the  oral  antenuptial  tiemeut  was  not  fraudulent  under  the 
agreement  is  referred  to  expressly  in  statute  27  Eliz.  c  4,  if  made  in  pursu- 
the  subsequent  conveyance,  for  the  ance  of  articles  entered  into  during  the 
agreement  is  still  oraL  In  Warden  «.  infancy  of  the  settler.  The  answer  is, 
Jones,  supra.  Lord  Qranworth,  at  p.  86,  that  dictum  is  not  law.' 
says:  'Lord  Thnrlow  decided  in  Dundas  Marriage  is  not  part  performance,  so 
V.  Dutens,  2  Coz,  235  ;  s.  c.  1  Ves.  Jr.  as  to  take  the  oral  contract  out  of  the 
196,  that  such  a  settlement  is  good,  and  statute.  Warden  «.  Jones,  supra;  Caton 
on  that  decision  I  will  only  remark  that  v.  Caton,  L.  R.  1  Ch.  187,  147  (s.  a 
if  it  be  a  correct  view  of  the  law,  the  L.  R.  2  H.  L.  127).  But  see  Huney 
whole  policy  of  the  statute  is  defeated.  «.  Castle,  supra. 
It  cannot  be  enough  merely  to  say  in  >  Lord  Northington  in  Syux^geon  «. 
writing  that  there  was  a  previous  parol  Collier,  1  Eden,  61 ;  Lord  Cranworth 
agreement.  It  must  be  proved  that  in  Warden  v.  Jones,  2  De  O.  &  J.  76» 
there  was  such  an  agreement,  and  to  84. 
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and  as  the  claim  maj  be  made  binding  by  a  promise  to  pay, 
there  need  be  no  interval  between  promise  and  performance ; 
payment  without  a  previous  promise  will  therefore  be  good 
against  other  creditors.  The  bar  of  the  statute  is  necessarily 
personal.  But  it  has  never  been  supposed  that  a  subsequent 
promise  to  pay  or  part  payment,  or  any  other  act  of  the  kind, 
would  validate  a  claim  within  the  Statute  of  Frauds.  Satis- 
faction of  a  claim  under  that  statute  may  well  be  one  of  the 
alienations  within  the  meaning  of  the  statutes  against  fraudu- 
lent conveyances.  It  follows  too  that  if  the  debtor,  when 
sued  upon  the  claim,  fails  to  plead  the  Statute  of  Frauds,  the 
judgment  will  be  a  fraud  upon  other  creditors.^ 

1  The  strongest  authority  against  the  and  declares,  that  sach  a  contract  shall 

text  is  Cahill  v.  Bigelow,  18  Pick.  3<(d  not  he  enforced  hy  action  onless  the 

(not  noticed  in  Deshon  «.  Wood,  148  agreement  or  some  memorandum  thereof 

Mass.  182,  supra).    That  was  the  case  shaU  be  in  writing.    But  the  statute  is 

of  a  trustee  (garnishee)  of  the  defraud-  intended  as  a  shield,  and  is  to  he  used 

ing  debtor,  to  whom  the  trustee  was  for  the  protection  of  those  who  would 

indebted  under  a  parol  contract  of  guar-  be  in  danger  of  suffering  injury  from 

anty.     '  The  court  axe  of  opinion,'  said  false  testimony  by  setting  up  pretended 

Chief  Justice  Shaw,  'that  the  guarantor  parol  promises  of  guaranty.   .  .  .  The 

by  parol  was  not  bound,  against  his  own  trustee  in  effect  declares  his  election  not 

choice,  to  set  up  the  Statute  of  Frauds,  to  avail  himself  of  the  Statute  of  Frauds 

to  avoid  his  promise  to  pay  for  the  to  avoid  his  parol  undertaking  to  pay 

supplies    furnished    to  Mrs.   Bigelow.  these  debts,  but  to  pay  them  according 

The  contract  entered  into  by  him  with  to  the  original  understanding  between 

these  persons  was  a  lawful  one,  made  on  him  and  the  other  parties ;   and  the 

suiBeient  consideration,  and  would  be  court  are  of  opinion  that  he  has  a  right 

good  at  common  law.    But  the  statute,  to  do  so  and  to  charge  the  payments  in 

on  oonnderatioDS  of  policy,  intervenes  his  account  with  Mrs.  Bigelow.' 
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CHAPTER  VI. 

*  CREDITORS  AND  OTHERS.' i 

§  1.  Question  to  be  consideeed. 

We  have  now  ascertained  the  different  modes  and  de- 
vices by  which  a  debtor  maj  manifest  an  intent  to  hinder, 
delay,  or  defraud  his  creditors.  The  next  inquiry  is  con- 
cerning the  persons  to  be  affected ;  who  are  *  creditors/  or 
rather  ^  creditors  and  others,'  within  the  meaning  of  the 
statute?  The  question  has  been  referred  to  several  times 
already  as  incident  to  the  consideration  of  other  questions ; 
it  now  arises  as  the  primary  question  and  calls  for  more 
general  examination. 

The  general  answer  to  the  question  proposed  is,  (1)  that  no 
one  as  a  mere  creditor  falls  within  the  meaning  of  the  statute ; 
the  statute  of  Elizabeth  gives  no  creditor  as  such  the  right  to 
interfere  with  the  dispositions  of  his  debtor's  property,  though 
fraudulent;^  (2)  that  the  statute  does  not  mean  simply  credi- 

1  See  chapter  18.  Ulil  v,  Dillon,  10  Md.  500 ;  Mathews  v. 

*  Wiggina  v.  Armstrong,  2  Johns.  Mobile  Ins.  Ca  75  Ala.  85  ;  McCoy  v. 
Ch.  144 ;  Angell  v.  Draper,  1  Vem.  899  ;  Watson,  51  Ala.  466  ;  Lehman  v.  Meyer, 
Shirley  v.  Watts,  3  Atk.  200  ;  McElwain  67  Ala.  896  ;  Goembel  v.  Amett,  100  111. 
V.  Willis,  9  Wend.  548  ;  Reubens  v.  34.  The  rale  is  changed  by  statute  in 
Joel,  13  N.  Y.  488  ;  Adee  v.  Bigler,  81  some  states,  Bromberg  v.  Heyer,  69  Ala. 
N.  Y.  849  ;  McMinn  v,  Whelan,  27  Cal.  22,  that  a  simple  contract  creditor  may 
800  ;  Ooode  9.  Canity,  75  Iowa,  718  ;  file  a  bill  to  set  aside  a  fraudulent  con- 
Fleming  V.  Grafton,  54  Miss.  79  (review-  yeyance  of  his  debtor ;  Battle  o.  Hied, 
ing  the  authorities) ;  Wadsworth  v,  68  Ala.  149  ;  Lehman  v.  Meyer,  supra  ; 
Schissebauer,  82  Minn.  84  (also  review-  Jones  v,  Massey,  79  Ala.  370 ;  Phelps 
ing  authorities) ;  Tennent  v.  Battey,  18  v.  Smith,  116  Ind.  887,  899  ;  Field  v. 
Kans.  824  ;  Buchanan  v.  Marsh,  17  Holzman,  93  Ind.  205,  209 ;  Cocks  v, 
Iowa,  494,  596 ;  Phelps  v.  Jackson,  27  Vamey,  45  N.  J.  Eq.  72. 
Ark.  585  ;  Coz  v.  Fraley,  26  Ark.  20 ;  Chancellor  Kent,  in  Wiggins  v.  Arm- 
Meuz  V.  Anthony,  6  £ng.  (Ark.)  411;  strong,  supra:  'Until  the  creditor  has 
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tors  in  the  technical  sense  of  persons  who  have  demands 

arising  by  contract  express  or  implied ;  the  use  of  the  words 

estaUifihed  Ids  title,  he  has  no  right  to  able  case)  ;  Moran  v.  Dawes,  Hopk.  Ch. 

interfere.  .  .  .  Unless  he  has  a  certain  865 ;  Adler  v.   Fenton,   24  How.  407, 

claim  npon  the  property  of  the  debtor,  411 ;  Jones  v.  Green,  1  Wall.  830,  882  ; 

he  has  no  ooncem  with  his  frauds.*  See  Webster  v.  Clark,  25  Maine,  818  ;  Shu- 

the  cases  on  ixgonction,  infra,  p.  141.  feldt  v.  Boehm,  96  111.  560, 563  ;  Miller 

Blish  V.  Collins,  68  Mich.   542,    548.  v,  Davidson,  8  Gilman,  518 ;  Buchanan 

Nor  will  it  make  any  difference    that  v.     Marsh,     17  Iowa,   494 ;  Miller  v, 

the  debtor  is  insolvent.    Adee  v.  Big-  Dayton,    47    Iowa,     812 ;     Witman's 

ler,  supra ;  Estes  v,  Wilcox,  67  N.  Y.  Appeal,    45  Penn.  St.  455,  463.     Secus 

264.  of    a   lien    created    in    the    ordinary 

In  New  York  and  in  some  other  way,  without  judgment ;  the  lien  credi- 

states  equity  will  not  interfere,  unless  a  tor  is  already  protected.     McMinn  v. 

lien  has  been  acquired,  until  after  execu-  Whelan,  27  CaL  800  ;  Witman's  Appeal, 

tion  has    been    issued    and    returned  supra;   Stephens  v.  Oliver,  2  'Bro.  C. 

unsatisfied.    Adee  v.  Bigler  and  Mc-  C.  90,  92 ;   Freeman  v.  Pope,  L.  R.  5 

Elwain    v.    Willis,     supra ;    Adsit   v.  Ch.  588,    541,  542 ;  May,  Fraudulent 

Butler,   87  N.   Y.   585 ;    Southard  v.  Conveyances,  168,  2nd  ed. ;   post,  pp. 

Benner,  72  N.  Y.  424 ;  Dunlevy  v.  Tall-  415,  485.       The  absence  of  a  lien  at 

madge,  32  N.  Y.  457  ;  Beardsley  Scythe  the  time  of  the  conveyance  was  ui^^ 

Co.  V,  Foster,  86  N.   Y.   565  ;    Ocean  against  the  claim  of  creditors  in  Bennett 

Bank  v.  Olcott,  46  N.  Y.  12  ;  Ahlkau-  v.  Stout,  98  UL  47,  but  of  course  with- 

aer  v.  Dowd,  74  Wis.  400,  406  (admit-  out  effect.     Newman  v.  Willetts,  52  111. 

ting  equity  jurisdiction  where  a  lien  has  98,  was  explained. 

been  acquired).     For  until  then  it  does  In  many  states  a  judgment  itself  is 

not  appear  that  the  creditor  has  not  the  made  by  statute  a  lien   upon    lands, 

ordinary  legal  remedy.     Perhaps  this  which  would  be  sufficient  to  give  to  the 

istme  also  in  Massachusetts.    So  the  creditor  the  right  to  resort  to  equity 

rule  is  stated  in  Powers  9.  Raymond,  137  for  setting  aside  the  previous  convey- 

488,  484,  Field,  J.  citing  Ayer  v.  ance.     Wadsworth  v.  Schiasebauer,  82 


Munay,  105  U.  8.  126,  and  Carver  v.  Minn.  84.  But  a  domestic  judgment 
Peck,  181  Mass.  291.  But  those  cases  do  would  be  necessary  of  course.  Crim  v. 
not  go  so  far.  See  also  Trow  v.  Lovett,  Walker,  79  Mo.  835.  See  further  ante, 
122  Mass.  571 ;  Wiggi*  v,  Haywood,  p.  80,  note.  Filing  a  bill  in  equity  to 
118  Mass.  514  ;  Jones  v.  Green,  1  Wall,  set  aside  a  fraudulent  conveyance  does 
830.  Other  authorities,  English*  and  not  of  itself  in  Massachusetts,  if  any- 
American,  require  only  the  issuance  of  where,  create  a  lien  ui)on  the  property, 
execution  as  a  condition  to  jurisdiction  Powers  v.  Raymond,  137  Mass.  483  ; 
in  equity,  on  the  ground  that  a  lien  Squire  o.  Lincoln,  ib.  899 ;  Trow  v. 
is  then  acquired,  which  is  sufficient  Lovett,  122  Mass.  571.  Generally 
for  the  purpose  of  such  jurisdiction,  speaking  the  claim  must  have  matured 
Angellv.  Draper,  1  Yem.  899;  Edgell  and  become  fixed,  at  least  in  part  Rob- 
V.  Haywood,  8  Atk.  852,  857 ;  Neate  inson  v.  Rogers,  84  Ind.  589 ;  ante,  p. 
V.  Marlborough,  8  Mylne  &  C.  407  ;  48,  note  1.  But  the  creditor  remains 
Fleming  v,  Grafton,  54  Miss.  79  (a  valu-  such  until  his  claim  is  satisfied  ;  a  void 
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^  and  others '  following  ^  creditors '  in  the  statnte  shows  this, 
and  the  fact  has  often  been  emphasized  hy  the  courts.  The 
statute  has  received  a  liberal  construction,  and  the  expression 
declared  to  mean  all  persons  having  claims  enforceable  bj 
process  of  law  in  any  court  of  justice ;  ^  and  in  a  few  excep- 
tional cases  the  meaning  has  been  further  extended.^ 

In  ordinary  cases  touching  fraudulent  conveyances  there 
can  be  no  question  whether  a  person  falls  within  the  desig- 
nation of  ^  creditors  and  others/  for  in  such  cases  the  person 
who  claims  the  benefit  of  the  statute  has  already  obtained  a 
judgment ;  one  is  then  a  creditor  in  the  legal  sense  whatever 
may  have  been  the  nature  of  the  demand ;  ^  —  unless  the 
judgment  itself  was  in  fraud  of  creditors.  Nor  does  it  make 
any  difference  what  sort  of  judgment  has  been  obtained, 
whether  it  be  upon  verdict  of  a  jury  or  by  a  simple  order 
of  court  to  pay  over  money ;  in  any  case  the  party  is  a  credi- 
tor. The  nature  of  the  demand  therefore  is  irrelevant ;  so 
is  any  suggestion  that  the  demand  might  have  been  success- 
fully resisted,  whether  on  the  case  then  before  the  court  or 
upon  newly-discovered  facts ;  so  also  is  any  suggestion  that 
the  judgment  pronounced  is  erroneous,  if  it  is  not  absolutely 
void.  The  judgment,  while  it  stands  unimpaired,  is  towards 
all  persons  conclusive  in  collateral  proceedings,  if  it  is  not 
in  fraud  of  creditors  or  otherwise  void,  of  the  status  of  the 

execution  and  sale  wUl  not  discbaige  mitted   prior  or  subsequently   to  the 

the    claim,    though   the  judgment    is  conveyance.'     See  post,  §  S.    Still  in 

satisfied  of  record.     See  §  17.  those  states  w^ich  discriminate  against 

^  Anderson  v.  Anderson,  64  AUu  40S.  future  creditors  there  must  be  a  basis  for 

Whether  the  conveyance  was  made  be-  the  claim,  at  the  time  of  the  conveyance, 

fore  or  after  the  claim  became  a  right  Donley  v,  McKieman,  62  Ala.  84. 

of  action  is  immaterial.     lb.    Brickett,  *  Post,  §  9. 

C.  J.  :  '  The  bill  discloses  that  Anderson  *  So  too  where  an  award  of  arbitra- 

became   administrator  before    the  exe-  tors  is  made,  Swan  v.  Smith,  57  Miss, 

cution  of  the  conveyance    asserted  as  548,  that  when  partnership  accounts  are 

voluntary.    It  is  not  important  whether  submitted  to  arbitration,  the  award  thst 

the  devastavit  ascertained  by  the  de-  certain  partnership  debts  shall  be  paid 

crees  against  him  on  the  final  settle-  by  one  of  the  partners  makes  the  others 

ment  of  his  administration  was  com-  his  creditors  from  the  time  of  the  award. 
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person  in  whose  favor  it  runs ;  ^  that  person  is  a  creditor, 

and  a  creditor  from  the  time  of  the  original  demand.    Nor 

1  CSandee  v.  Lord,  2  Comst.  269 ;  Ray-  This   is   clearly   put   by    Mr.  Jnstica 

mond  V,   Bichmond,   78  N.   Y.  S51 ;  Holmes  in  Brigham  t*.  Fayerweather, 

Acker  v,  Leland,   109  N.   Y.  6,   16 ;  sapra,  where  after  saying  that  a  judg. 

Yoorhees  r.   Seymour,  29  Barb.   569,  ment  in  rem  is  conclusive  inter  omnes, 

585  ;    Brigham  v,    Fayerweather,   140  because  it  is  an  act  of  the  sovereign 

Ma8&    411,   418 ;  Way  v.   Lewis,  115  power,  he  says  :  'But  the  same  is  true 

Alasa.  26  (a  case  of  principal  and  surety,  when  the  judgment  is  that  A  recover  a 

which  perhaps  stands  on   grounds  of  debt  of  B.    The  public  force  is  pledged 

its  own);  Cutter  v.  Evans,  ib.  27 (same);  to  collect  the  debt  from  B,  and  no  one 

Sheets  v.  Hanbest,  81  Penn.  St.  100 ;  within  the  jurisdiction  can  oppose  it.' 

Wingate  v.  Haywood,  40  N.  H.  437  ;  The  only  way  for  the  claimant  to  defeat 

Swihart  v.  Spaner,  24    Ohio  St.  432  ;  the  judgment  creditor  who  has  seized  or 

Cincinnati  i^.  Diekmeier,  81  Ohio  St.  is  in  pursuit  of  the  property  is  to  show 

242 ;  Sidensparker  v.  Sidensparker,  62  that  his  claim  is  based  upon  purchase 

Maine,    481 ;   Bigelow,  Estoppel,   150,  for    value    without    notice.      Such    a 

151,  5th  ed.    Further  see  Old  Folk's  judgment  as  that  in  question  is  ad- 

8oc  V.    Millard,   86  Tenn.  657  ;  Van  mitted  in  Massachusetts  to  be  evidetice 

Wyck  V.  Seward,  18  Wend.  375,  379,  of  debt.     Goodnow  o.   Smith,  97  Mass. 

380 ;  Decker  v.  Decker,  108  N.  Y.  128.  69. 

This  is  what  is  meant  when  it  is  said  The  judgment  itself,  as  we  have  in- 

that    creditors  can    only    impeach    a  timated,  might  however  be  within  the 

judgment    for    collusion.      Collins    v.  statutes,   by  being  given  or  permitted 

Cronin,   117  Penn.  St.  35.  in  fraud  of  creditors.    Such  creditors 

The  cases  of  Inman  v.  Mead,  97  could  of  course  show  the  fraud. 
Mass.  810  and  Hartmau  v.  Weiland,  Bigelow,  Estoppel,  ut  supra ;  Sheetz 
86  Minn.  223,  contra,  are  certainly  v,  Hanbest,  supra ;  Collins  v.  Cronin, 
wrong.  In  the  first  case  A  was  allowed  supra  ;  Biddle  v,  Thompson,  115  Penn. 
to  show  that  a  judgment  in  favor  of  the  St.  299.  And  according  to  the  Ian- 
plaintiff  in  a  suit  by  B  against  C,  was  guage  of  the  statute  (which  is  the  same 
not  conclusive  that  B  was  creditor  of  C  ;  in  regard  to  all  cases,  judgments  as  well 
and  tiiat  without  attacking  the  judg-  as  alienations),  the  judgment  would  be 
ment  as  fraudulent  or  otherwise  void,  'void';  void,  that  is  to  say,  for  the 
In  Hartmann  v.  Weiland  it  was  held  purpose  of  collateral  impeachment,  and 
that  the  judgment  was  not  even  evidence  for  seizing  property  taken  in  vir- 
of  the  debt.  But  in  the  absence  of  tue  of  it,  without  first  proceeding  to 
fnad  or  want  of  jurisdiction  the  judg-  have  the  fraudulent  judgment  vacated* 
ment  was  perfectly  competent  to  decide  Wiggins  v.  Armstrong,  2  Johns.  Ch. 
the  question  of  indebtedness  between  144,  was  a  case  of  judgments  fraudu- 
thoee  who  alone  could  have  created  any  lently  obtained,  but  the  point  here 
indebtedness  and  who  alone  may  dis-  made  did  not  arise  and  was  not  con- 
charge  the  same  ;  B  and  C  must  have  sidered.  See  also  Clark  v.  Anthony,  31 
the  exclusive  right  to  settle,  or  to  have  Ark.  546,  and  cases  cited.  The  statutes 
settled  by  the  agency  of  the  courts,  the  of  nearly  all  the  states  in  the  Union 
nature  of  their  own  personal  relations,  treat  judgments  in  the  same  way  as  by 


140  CIBCUMVENTIOK.  [CHAP.  VI. 

is  the  case  varied  by  the  fact  that  a  proceeding  in  a  higher 
court,  in  the  way  of  appeal,  has  been  taken,  which  has  the 
effect  to  set  aside  the  judgment,  if  judgment  is  finally  ren- 
dered in  favor  of  the  party  appealed  against. 

But  in  some  cases  there  may  be  place  for  the  question 
whether  a  person  claiming  the  benefit  of  the  statute  is  a 
^  creditor  or  other.'  It  is  not  required  by  the  statute,  nor  is 
it  always  absolutely  necessary  by  other  law,  that  one  should 
have  a  judgment  as  a  condition  to  having  the  benefit  of  the 
statute  against  fraudulent  conveyances.^  Thus  it  may  be  — 
and  this  is  very  common  —  that  the  laws  of  a  state  do  not 
give  a  party  bringing  suit  an  attachment  of  the  defendant's 
property  as  of  course  (as  the  laws  of  some  of  our  states  do), 
but  permit  an  attachment  only  upon  the  making  of  an  affi- 
davit that  the  defendant  is  secreting  or  making  away  with 
his  property,  or  is  on  the  point  of  doing  so.^  In  such  a  case 
there  is  room  for  construction,  not  only  of  the  particular 
statute  concerning  the  attachment,  but  it  may  be  also  of  the 
general  statute  against  fraudulent  conveyances ;  the  plaintiff 
may  not  be  obviously  and  certainly  a  ^  creditor  or  other '  as 

the    statate    of    Elizabeth.    In    some  man,  1  Paige»  298 ;  New  v.  Bame,  10 

states,  as  in  Massachosetts  and  Dela-  Paige,  502 ;  Thompson  9.  Diffenderferf 

ware,  the  statutes  relating  to  frandolent  1  Md.  Ch.  489  ;  Uhl  v.  DiUon,  10  Md. 

conveyances   are  limited   and  specialj  500 ;  Rosenberg  o.  Moore,  11  Md.  d7<( ; 

and  have  nothing  to  say  of  judgments  May  v.  Greenhill,  80  Ind.  124  ;  Bowen 

and  of  other  things  contained  in  the  v.  Hoskins,  45  Miss.  188 ;  Cottrell  v. 

statute  of  Elizabeth  ;  but  the  statute  of  Moody,  12  B.  Mon.  500  ;  Fowler's  Ap- 

Elizabeth  is  treated  as  part  of  the  com-  peal,  87  Penn.  St  449  ;  Scott  v.  Hart- 

mon  law  in  such  states,  and  it  is  not  man,  26  N.  J.  Eq.  89;  Portland  Building 

improbable    that  this  would  draw  in  Assoc,  v.  Creamer,  34  N.  J.  Eq.  107  : 

judgments  obtained  in  fraud  of  creditors  Dodge  v.  Pyrolusite  Manganese  Co.  89 

with  the  force  and  effect  of  the  statute,  Oa.  685  ;  Johnson  v.  Famum,  56  Ga. 

making  them  for  this  purpose  void  and  144 ;    Jenkins  v.   Lockhard,    66  Ala. 

not  merely  voidable.  877. 

1  Moore  «.  Kidder,  55  N.  H.  488;        <  Maitz  v,  Pfeifer,  80  Ky.  600  ;  Berry 

Witmer's  Appeal,  45  Penn.   St.   455  ;  v.  O'Connor,  83  Minn.  29 ;  McPike  v. 

Cohen  v.  Meyers,  42  Ga.  46  ;  Hyde  v.  Atwell,  34  Kans.  142 ;  Curtis  v.  Hoad- 

Ellery,  18  Md.  496  ;  Joseph  v,  McGill,  ley,  29  Kans.  566  ;  Fitzgerald  v.  Gray, 

52  Iowa,  127.    See  also  Haggarty  v.  Pitt-  59  Ind.  254. 
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he  would  be  after  obtaining  judgment.  And  the  same  would 
be  true  in  one  of  those  cases  in  which  the  party  is  seeking 
to  restrain  the  defendant  hj  injunction  ^  from  conveying  away 
his  property  with  intent  to  delay  or  defraud,  or  is  asking  for 
a  receiver,  before  having  obtained  judgment  upon  his  de- 
mand.^   And  again  it  may  be  necessary  to  determine  whether 


^  Joseph  V.  McGill,  52  Iowa,  127.  certain  tract,  having  a  grist-mill  and  a 
*  Moore  v.  Kidder,  supra ;  Hayden  v.  saw-mill  upon  it,  with  the  usual  ma- 
Thrasher,  18  Fla.  795;  Cohen  v,  Korris,  chinery,  all  so  annexed  to  the  structure 
70  Ga.  313 ;  Greiner  v,  Greiner,  58  Cal.  of  the  mills  as  to  he  part  of  the  free- 
115  ;  Witmer*8  Appeal,  supra ;  Hyde  v,  hold.  The  debtor  defendant  had  de- 
Kllery,  supra ;  Rosenberg  v,  Moore,  tached  part  of  this  machinery  and 
sapra;  and  other  cases  in  note  1,  p.  140.  converted  it  into  personalty,  to  take 
Of  course  unless  there  is  some  special  it  out  of  the  lien  and  enable  certain 
equity,  no  injunction  will  be  granted,  creditors,  also  defendants,  to  levy  upon 
Shufeldt  V.  Boehm,  96  111.  560.  A  it ;  which  they  did,  participating  in  his 
man's  estate  cannot  be  tied  up  under  acts.  They  were  subsequent  creditors 
the  statute  against  fraudulent  convey-  to  the  plaintiff,  and  according  to  the 
ances,  until  the  demand  has  been  made  law  of  Pennsylvania  (ante,  p.  102),  had 
certain  by  judgment.  Wiggins  v.  Arm-  no  right  to  be  paid  first.  This  was  held 
strong,  2  Johns.  Ch.  144  ;  Adeev.Bigler,  a  case  of  fraudulent  preference,  'in- 
81  N.  Y.  349  ;  Moran  v.  Dawes,  Hopk.  tended  and  calculated  to  give  a  later 
Ch.  365;  Adler  v.  Fenton,  24  How.  judgment  creditor  an  advantage  over 
407,  411 ;  Portland  Building  Assoc,  v.  an  earlier  one,'  in  which  all  the  de- 
Creamer,  supra ;  Shufeldt  v,  Boehm,  fendants  had  participated, 
supra ;  Homer  v.  Zimmerman,  45  111.  In  Cohen  v,  Meyers,  42  Ga.  46,  it  was 
14 ;  Bigelow  v.  Andross,  81  111.  322  ;  held  enough  to  take  a  case  out  of  the 
Phelps  V.  Poster,  18  111.  309;  Ober-  ordinary  rule  and  to  give  equity  jurisdic- 
holser  v.  Greenfield,  47  Ga.  530  ;  Cub-  tion,  that  a  purchaser  from  the  debtor 
hedge  v.  Adams,  42  Ga.  124  ;  Peyton  v.  bought  goods  with  intent  to  defraud  the 
Lamar,  ib.  131 ;  Buchanan  v.  Marsh,  plaintififs,  that  he  never  intended  to  pay 
17  Iowa,  494.  forthem,  and  that  this  fact  was  known  to 
What  the  special  equity  must  be  another  defendant  creditor  who  was  also 
does  not  appear  to  have  been  laid  down  alleged  to  be  concerned  in  the  fraud. 
broadly,  and  probably  could  not  be.  See  also  Fowler's  Appeal,  87  Penn.  St. 
One  or  two  particular  instances  may  449 ;  Hyde  v.  EUery,  11  Md.  496  ; 
be  given.  In  Witmer's  Appeal,  45  Joseph  v,  McGill,  52  Iowa,  127;  Hag- 
Penn.  St.  455,  a  suit  for  an  injunc-  gerty  v.  Pittman,  1  Paige,  288,  where 
tion,  it  appeared  that  the  plaintiff  had  a  debtor  attempted  to  assign  to  an  in- 
obtained  large  judgments  against  one  solvent  assignee,  and  creditors  were 
of  the  present  defendants  conceded  to  allowed  to  have  a  receiver ;  Rosenbei^f 
be  insolvent,  and  that  the  land  on  v.  Moore,  11  Md.  376,  where  a  debtor 
which  the  judgments  were  a  lien  was  assigned  to  a  person  of  notoriously  bad 
insnflScient.     This  land  consisted  of  a  character,  and  a  receiver  was  appointed ; 
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a  person  claiimng  to  be  a  creditor  was  already  a  creditor  at 
the  time  of  the  alienation  in  question.^  We  must  then  con- 
sider the  nature  of  those  demands  which  in  themselves  put 
those  who  have  them  within  the  designation  of  the  statute. 
The  subject  divides  itself  naturally  into  a  number  of  special 
heads. 

§  2.  Absolute  Undertakings. 

Of  creditors  under  absolute  undertakings  little  need  be  said, 
where  the  undertaking  takes  the  form  of  an  actual  agreement 
between  the  parties ;  in  such  cases  ordinarily  '  res  ipsa  loqui- 
tur/  It  may  be  observed  however  that  he  to  whom  an 
undertaking  runs  is  a  creditor,  notwithstanding  the  fact  that 
his  apparent  right  is  disputed,  if  it  appears  presumptively 
that  he  is  entitled  to  recover.  And  accordingly  a  case  is 
within  the  statute  against  fraudulent  conveyances,  where  a 
promisor  makes  away  with  his  property,  or  part  of  it,  pending 
the  decision  of  the  dispute,  with  intent  to  forestall  the  prom- 
isee, unless  the  property  is  conveyed  to  some  other  creditor 
by  way  of  preference. 

But  the  term  'absolute  undertaking'  may  be  used  in  a 
broader  sense  ;  in  a  sense  to  cover  certain  implied  contracts, 
and  also  what  has  been  conveniently  called  '  quasi-contract.' 
Claimants  by  such  obligations,  equally  with  creditors  stricto 
sensu,  are  within  the  protection  of  the  statute.  Thus  a  prin* 
cipal  whose  agent,  at  the  time  of  making  a  fraudulent  con- 
veyance, holds  securities  for  which  he  is  liable  to  account 
to  the  former,  is  within  the  protection  of  the  statute;  and 
this  regardless  of  the  question  whether  he  had  made  any 
demand  for  the  same.^  So  also  the  right  of  a  municipality 
to  taxes,  when  it  has  fulfilled  the  preliminary  requirements 

Bowen  «.  Hoskios,  45  Miss.  183,  relief        *  Young  v.  Heermane,  66  N.  Y.  874. 

against  a  cosurety  ;  Cottrell  «.  Moody,  Bee  also  Pendleton  o.  Hughes,  65  Barb. 

12  B.  Mon.  500,  502.  186. 
1  Infra,  §  15. 
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of  the  law,  makes  it  a  creditor  within  the  New  York  statute 
relating  to  the  sale  or  assignment  of  goods ;  ^  and  that  statute 
being  onlj  a  special  application  of  the  statute  of  Elizabeth, 
and  in  no  respect  peculiar,^  the  same  would  doubtless  be  true 
under  the  general  statute  against  fraudulent  conveyances. 

§  3.  Conditional  and  Continqent  Undertakings. 

The  principle  stated  in  regard  to  absolute  undertakings 
is  applicable  also  to  conditional  and  to  contingent  undertak- 
ings. If  it  is  shown  that  the  condition  has  not  been  performed, 
or  that  the  contingency  has  happened,  and  that  the  promisee 
is  entitled  to  recover,^  then,  though  the  matter  may  be  in  dis- 
pute between  the  parties,  the  promisee  is  a  creditor  from  the 
first,  and  entitled  to  the  protection  of  the  statute.  A  con- 
ditional or  a  contingent  claim  is  as  much  within  the  statutes 
from  the  outset  as  a  claim  that  is  certain  and  absolute.^ 

Ttie  very  first  case  ^  which  arose  under  the  statute  of  18th 
Elizabeth,  a  case  actually  contemporaneous,  being  partly  be- 
fore and  partly  after  the  passage  of  the  statute,  was  one  of 
that  kind;  though  judgment  had  been  obtained  before  the 
benefit  of  the  statute  was  prayed,  and  whether  any  ques- 
tion was  raised  whether  the  plaintiff  was  a  creditor  at  the 
time  of  the  conveyance,  which  was  before  the  judgment,  does 
not  appear^    Most  of  the  cases  which  have  arisen  upon  con- 

1  StimMm  «.  Wrigley,  86  N.  Y.  882.  man,  86  N.  J.  Eq.  88  ;  s.  o.  88  N.  J. 

*  The  rtatate  is  only  a  specific  state-  Eq.  58  ;  McLanghlin  v.  Bank  of  Poto- 
ment  of  the  rule  in  Twyne*s  Case,  8  mac,  7  How.  22,  28 ;  Shontz  v.  Brown, 
Coke,  80.  27  Penh.  St.  128,  181  ;  Heath  v.  Page, 

*  Bobinaon  v.  Rogers,  84  Ind.  589,  63  Penn.  St  108  ;  Goodriche  v,  Taylor, 
where  a  suit  to  set  aside  a  conveyance  2  DeG.  J.  &  S.  141  ;  In  re  Ridler,  22 
Vy  a  surety  failed  to  show  that  any  Ch.  D.  80;  Rider  v,  Kidder,  10  Yes. 
chunk  had  aocmed  tgainst  the  surety,  860. 

and  was  accordingly  held  had.  *  Dyer*  294  b,  12  &  18  Eliz.  (names 

*  Foote  V.  Cobb,  18  Ala.  585  ;  Bibb    of  parties  not  stated). 

9.  Freeman,  59  Ala.  612,  615 ;  Feam  v.  *  The  case  was  debt  on  bond  (with 

Ward  65  Ala.  88,  88 ;  Keel  v,  Larkin,  condition)  for  one  thousand  marks,  to 

72  Ala.  498  -  Post  v.  Stiger,  29  K.  J.  which  the  defendant  pleaded  conditions 

Eq.  554,  558  ;  Hoboken  Bank  v,  Beek-  performed.     The  parties  having  come 
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tingent  or  conditional  undertakings  have  been  cases  in  which 
judgment  has  already  been  obtained,  and  the  question  whether 
the  party  claiming  the  benefit  of  the  statute  was  a  creditor  or 
not  had  regard  to  his  relation  to  the  supposed  debtor  before 
the  judgment,  and  at  the  time  of  the  conveyance. 

The  doctrine  that  a  conditional  or  a  contingent  liability 
makes  him  a  creditor  to  whom  the  engagement  runs,  from 
its  inception,  was  laid  down  in  New  York  in  a  case  ^  which 
underwent  much  litigation,  and  also  some  vicissitudes  in  re- 
gard to  some  of  the  questions  raised  by  it.  With  its  various 
forms  we  are  not  here  concerned  ;  upon  the  subject  now 
under  consideration  the  rule  laid  down  in  the  first  stage  of 
the  case  appears  to  have  become  the  settled,  general  rule. 
A  father,  having  guaranteed  the  payment  of  a  judgment 
against  S,  —  who  had  lands  bound  by  the  judgment,  which 
at  a  fair  value  might  be  considered  sufficient  to  pay  the 
judgment,  —  disposed  of  the  same  to  his  son  by  what  was  al- 
leged to  be  a  voluntary  conveyance  (though  it  was  finally 
held  to  be  in  part  for  value*).  Afterwards  the  remaining 
property  of  S  was  exhausted  by  execution  and  proved  in- 
to issue  upon  a  certain  point,  the  de-  out  levying  upon  the  lands,  and  asked 
fendant  feared  that  the  issue  might  be  for  advice.  Meantime  however  the  stat* 
found  against  him ;  and  accordingly,  ute  had  passed  and  was  to  operate  (by 
between  the  joinder  of  issue  and  the  its  terms)  retroactively  from  the  begin* 
trial  thereof,  '  imagining  by  fraud,  and  uing  of  the  reign ;  and  the  court  accord- 
covin,  and  coUusion,  to  defraud  the  ingly  awarded  a  pluries  execution.  The 
execution  of  the  judgment,  enfeoffed  judges  differed  in  opinion  what  to  do 
divers  persons,  scilicet,  three  of  his  with  the  former  writ  and  return,  but 
friends  by  deed  indented'  to  certain  linally  disposed  of  the  matter  by  an 
uses,  with  remainder  to  himself,  and  a  entry  on  the  roll  *  non  misit  breve,' 
proviso  that  upon  payment  or  tender  by  which  covered  the  difficulty  with  a 
him  of  '  a  piece  of  gold  of  ten  shillings    fiction. 

value,'  the  feoffees  should  stand  seised  ^  Jackson  v.  Seward,  6  Cowen,  «7; 
to  his  use.  '  And  notwithstanding  the  reversed  as  Seward  v.  Jackson,  8  Cowen 
feoffment,  he  continually  took  the  profits  406  ;  8.  c.  in  error,  in  another  form^ 
of  the  lands  contained  in  the  deed.'  as  Van  Wyck  v,  Seward,  18  Wend. 
Judgment  having  been  obtained  by  the  875,  affirming  (fifteen  to  fourteen)  6 
plaintiff,  and  execution  having  issued,  Paige,  64,  which  had  affirmed  1  £dw. 
the  sheriff  was  at  a  loss  what  to  do,  and  327. 
simply  made  return  of  the  facta,  with-       '  8  Cowen,  406. 
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sufficient  to  satisfy  the  judgment.  Judgment  was  now  ob- 
tained against  the  father  on  his  guaranty,  and  the  lands 
Gonyeyed  by  him  as  just  mentioned  were  taken  in  execution 
and  sold.  In  ejectment  by  the  purchaser  it  was  held  inter 
alia  that  the  party  to  whom  the  guaranty  ran  was  a  creditor 
at  the  time  of  the  conveyance;^  for  though  he  could  not 
then  maintain  an  action  upon  the  guaranty  because  as  yet 
there  had  been  no  breach,  still  he  was  interested  in  the  prop- 
erty conveyed,  as  a  fund  for  the  payment  of  the  debt.^ 

In  accordance  with  this  principle  the  holder  of  an  indorsed 
promissory  note,  bill  of  exchange,  or  check,  whether  the  in* 
dorsement  is  for  value  or  for  accommodation,^  is  a  creditor  of 

1  Van  Wyck  n.  Seward,  18  Wend,  anything  to  the  sheriff  for  the  mis- 
875.  883  et  seq.,  Bronson,  J.  reviewing  conduct  of  the  deputy,  their  principal ; 
the  authorities.  After  referring  to  ^^^  should  they  become  answerable 
other  cases  the  learned  judge  said  :  fo'  any  default  of  his,  it  was  uncertain 
*Thia  question  was  very  fully  considered  whether  Ward  would  pay  more  than  his 
in  How  V,  Ward,  4  Greenl.  195,  where  J'^*  proportion,  and  thus  acquire  the 
it  was  held  that  the  relation  of  debtor  ^^^  of  calling  on  Waterhouse  for  con- 
and  creditor  existed,  although  there  tribution  ;  and  yet  the  court  held  that 
was  no  express  but  only  an  implied  con-  Ward  was  a  creditor  of  his  cosurety, 
tract  between  the  parties,  and  although  ^thin  the  meaning  of  the  statute,  from 
the  liability  of  the  person  who  executed  t^e  moment  that  they  became  obligore 
the  conveyance  depended  on  a  double  ^^  the  bond  to  the  sheriff.  The  reason- 
contingency.  Ward  and  Waterhouse  be-  >"«  o(  Chief  Justice  MeUen  on  the 
came  sureties  to  the  sheriff  for  March,  question  is,  I  think,  conclusive.'  For 
who  was  appointed  a  deputy.  Water-  later  authorities  to  the  same  effect  see 
house  then  conveyed  his  land  to  the  Young  v.  Hpermans,  66  N.  Y.  874,  884  ; 
plaintiff.  The  sureties  were  afterwards  Post  v,  Stiger,  29  N.  J.  Eq.  554,  559, 
sued  by  the  sheriff,  who  recovered  a  approving  apparently  the  view  of 
judgment  against  them,  which  was  paid  Bronson,  J. 

by  Ward.  The  question  was,  whether  *  Bronson,  J.  ut  supra,  quoting  Mel- 
Ward,  at  the  date  of  the  deed,  was  such  len,  C.  J.  in  How  v.  Ward,  supra, 
a  creditor  of  Waterhouse,  his  cosurety,  •  Hamet  v,  Dundass,  4  Barr,  178. 
as  would  authorize  him  to  impeach  Rogers,  J.  at  p.  182:  'It  is  nothing  to 
the  conveyance  on  the  ground  of  fraud  ;  the  purpose  that  Averill  was  an  indorser 
and  the  court  decided  the  point  in  his  not  fixed  for  the  money,  for  there  is  a 
favor.  It  will  be  seen  that  the  liability  responsibility  arising  from  his  position 
of  Waterhouse  to  Ward,  his  cosurety,  of  indorser,  an  eventual  liability  from 
depended  on  a  double  contingency.  It  which  he  cannot  escape  by  a  fraudulent 
was  in  the  first  pkce  uncertain  whether  sale.'  See  also  Cook  v.  Johnson,  1 
they  would  ever  become  liable  to  pay  BrasL  61  (accommodation  indorser  after 
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the  indorser  from  the  time  the  indorsement  was  executed, 
though  the  same  (when  demand  and  notice  are  not  waived) 
is  both  conditional  and  contingent.  In  like  manner  one  who 
indorses  negotiable  paper  for  the  accommodation  of  another 
is  a  creditor  of  the  latter  from  the  outset.^  The  same  is  true 
of  a  covenantee  in  a  covenant  of  general  warranty,  who  has 
been  evicted  bj  title  paramount  and  outstanding  at  the  time 
the  covenant  was  executed ;  ^  also  of  a  covenantee  in  a  cov- 
enant of  seisin  broken ;  ^  also  in  cases  of  the  liability  of  a 
surety  to  his  principal,*  or  to  make  contribution  to  his  co- 
surety who  has  paid  more  than  his  share,^  although  there 
is  in  such  a  case  a  ^  double  contingency.'  ^ 

In  like  manner  a  surety  is  creditor  of  his  principal  from 
the  time  of  the  undertaking  in  suretyship,  and  is  entitled 
to  the  benefit  of  the  statute  in  respect  of  conveyances  made 
by  his  principal,  before  as  well  as  after  default,  in  fraud  of 
the  surety's  possible  claim  for  indemnity.^  A  surety  may 
accordingly  protect  himself  from  liability,  before  default,  by 
taking  a  transfer  of  property,  in  good  faith,  from  his  prin- 
cipal by  way  of  reasonable  indemnity.^    Again  it  is  held  in 

notice)  ;  Phelps  v.  Morrison,  9  C.  E.  Crawford  v.  Eirksey,  50  Ala.  590  ;  Jen- 

Oreen,  198  ;  8.  c.  10  C.  K  Green,  538  kins  v.  Lockhard,  66  Ala.  877  ;  Bragg 

(same)  ;    Post  v.  Stiger,  29  N.  J.   Eq.  v.  Patterson,  85  Ala.  283 ;  Sharts  v. 

554 ;  Clement's  Appeal,  52  Conn.  464.  Howell,  80  N.  J.   Eq.  418  ;  Hayden  v. 

^  Rogers  V.  Ablmtt,  128  Mass.  102.  Thrasher,  18  Fla.  795  ;  Mason  v.  Pier^ 

«  Gunnard  u.  Eslavn,  20  Ala.  782 ;  ron,  69  Wis.   585 ;    How  v.  Ward,  4 

Bibb  V.  Freeman,   59  Ala.  612  ;   Post  Greenl.   195 ;    Williams  v.   Banks,   11 

9.  Stiger,  29  N.  J.  Eq.  554.  Md.  242  ;  Bowen  v,  Hoskins,  45  Miss. 

*  Poet  V.  Stiger,  snpra.  188 

*  Shnrts  v.  Howell,  80  N.  J.  Eq.  •  Bronson,  J.  in  Van  Wyck  v, 
418  ;  Hayden  v.  Thrasher,  18  Fla.  795.  Seward,  18  Wend.  875,  883,  supra,  p. 
See   Kelly  v.    McGrath,    70    Ala.   76 ;  145,  note. 

Pashby   v.   Mendigo,   42    Mich.    172  ;  ''  Longhridge  v.  Bowland,  52  Miss. 

Keel  V.  Larkin,  72  Ala.  498  ;  Snedecor  546  ;  Rogers  v.  Abbott,  128  Mass.  102. 

V,   Watkins,   71   Ala.    49,   where   the  For  a  case  of  conveyance  by  the  princi- 

Statnte  of  Limitations  was  snccessfiilly  pal  after  default  see  Hatfield  v.  Merod, 

pleaded ;  Tyberandt  v.  Bancke,  96  III.  82  III.  118. 

71.  B  Rogers  v,  Abbott,  128  Mass.  102  ; 

^  Rynearson  v.  Turner,  52  Mich.  7  ;  Welsch   v.    Werschem,    92    III.    115  ; 
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this  country,  contrary  to  the  English  doctrine,  that  an  ante- 
nuptial conveyance,  made  by  a  husband  in  fraud  of  the 
expectant  or  contingent  right  of  the  wife  to  dower  and  home- 
stead, or  (it  seems)  other  specific  legal  right  of  the  wife 
consequent  upon  the  marriage,^  may  be  avoided  by  the  wife ;  ^ 
the  wife's  light  being  of  the  same  nature  as  the  husband's 
in  the  converse  case.®  And  the  wife  is  of  course  similarly 
within  the  protection  of  the  statute  in  respect  of  postnup- 
tial  conveyances  by  the  husband  in  fraud  Of  her  contingent 
rights.* 

In  all  these  and  the  like  cases  the  ^  creditor's '  rights  run 
back,  under  the  statutes  against  fraudulent  conveyances,  to 
the  beginning  of  the  conditional  or  contingent  right.^  But 
all  this  supposes  that  in  the  end  such  right  becomes  fixed,  — 
is  not  discharged.^ 

Goodbeart    v.    Johnson,   88    111.    58  ;  The  rule  is  statutory  in  North  Carolina. 

Mead's  Appeal,  46  Conn.   417  ;  Gould  As  to  Kansas  law  see  Butler  v.  Butler, 

V.  Hurts,  61  Iowa,  45  ;  Bryant  r.  Fink,  21  Eans.  521.    The  English  rule  is  con- 

75  Iowa,  516  ;  Pennington  v.  Woodall,  tra.    Vol.  1,  p.  610.     The  wife  will  not 

17  Ak.  685  ;  Troy  v.  Smith,  33  Ala.  become  entitled  to  dower  upon  the  sue- 

469  ;  Beatty  v.  Dudley,  80  Ky.   381.  cessful  impeachment  of  a  couTeyance  in 

Or  the  surety  may  acquire  the  property  fraud  of  creditors  made  by  the  husband 

of  his  principal  by  purchase,  for  protec-  before  marriage.    Gross  v,   Lange,   70 

tion  ;  and  this  though  with  knowledge  Mo.  46.  Further  see  Feltz  v>  Walker,  49 

of  the  debtor's  purpose  to  hinder  other  Conn.  93. 
creditors  by  the  sale.     It  is  only  a  case         •  Vol.  1,  pp.  604-610. 
of  preference.     Albert  v.  Besel,  88  Mo.         ^  Buzick  v.  Buzick,  44  Iowa,  259  ; 

150.  .  Stmat  v.  O'Neil,  84  Mo.  68. 

^  See  chapter  18,  §  10.  ^  And  this  is  true  as  regards  changes 

*  Kelly  V.  McGrath,  70  Ala.  76,  cit-  in  the  law  meantime ;  the  rights  of  the 

log  Swaine  v.  Ferine,  5  Johns.  Ch.  482  ;  creditor  are  those  under  which  the  con- 

Oranson   v,    Cranson,    4    Mich.    230;  tingent  undertaking  was  entered  into, 

Petty  V.  Petty,  4  B.  Mon.  215;  Tate  not 'as  they  might  have  been  under  a 

V.  Tate,  1  Dev.  k  B.  Eq.  22  ;  Smith  v,  later  modification  of  the  law,  as  e.  g.  the 

Smith,   2  Halst.    Ch.  515;  Jenney  v,  law  of  homestead.     Keel  v.  Larkin,  72 

Jenney,  24  Yt.  324 ;  Dearmond  v.  Dear-  Ala.  498.     See  Peerey  v.  Cabannls,  70 

mond,  10  fcid.   10.     See  also  to  the  Ala.    258 ;    Feara    v.  Ward,    65  Ala. 

aame  effect  Brown  v.  Bronson,  85  Mich.  83  ;  Nelson  v.  McCreary,  60  Ala.  801 ; 

415  ;  Leach  v,  Duvall,  8  Bush,   201 ;  chapter  14,  at  the  end. 
Littleton  v,    Littleton,  1    Dev.   &   B.         *  Janvrin  v.  Janvrin,  60  N.  H.  169, 

827  ;  Joneev.  Boberts,  65  Maine,  278.  where  a  wife'a  libel  for  divorce  was  dis- 
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§  4.   Gases  of  uquidated  Claims. 

This  head  includes  cases  of  tort;  as  including  cases  of 
contract  it  would  be  almost  unnecessary  to  mention  it  after 
what  has  been  said.  A  single  example  in  contract,  the  case 
of  a  covenant  of  seisin,  may  be  mentioned ;  in  such  a  case 
the  covenantee's  damages  are  fixed,  being  limited  to  the 
consideration  paid  and  interest.^  But  it  is  equally  true  that 
one  who  is  entitled  to  liquidated  damages  for  tort  is  within 
the  designation  of  ^  creditors  and  others '  of  the  statute ;  as 
in  the  case  of  goods  lost  by  a  carrier,  the  value  of  which 
has  been  agreed,  or  in  the  case  of  bonds  or  other  securities 
wrongfully  appropriated.^ 

§  5.    Cases  of  unliquidated  Claims. 

Equally  within  the  protection  of  the  statutes  against  fraud- 
ulent conveyances  are  those  who  are  entitled  to  recover 
damages  or  sums  of  money  one  knows  not  of  what  amount, 
whether  large  or  small,  until  a  jury  or  a  judge  has  assessed 
them.  Several  cases  of  the  kind  have  been  referred  to  in 
previous  pages  of  this  volume.  Such  are  damages  for  breach 
of  contract  of  marriage,*  claims  for  pecuniary  aid  by  a  wife 
in  a  suit  for  divorce,  claims  for  alimony,^  claims  of  a  wife 

missed,    and   with   it   any  contingent  885 ;  Allem  v,  Allen,  100  Mass.  878 

claim  for  alimony.  Livennore  v,  Boutelle,  11  Gray,  317 

1  Post  V.  Stiger,  29  N.  J.  Eq.  554,  Plunkett  v.  Plnnkett,  114  Ind.  484 

558  ;  Stewart  v.  Drake,  4  Halst.  139  ;  Green  v.  Adams,  59  Vt.  602 ;  Yemer 

Holmes  v.  Sinnickson,  8  Green,  818 ;  v.    Vemer,    64    Miss.  184 ;    Hinds  v. 

Morris  V.  Rowan,  2  Harr.  (N.  J.)  805.  Hinds,  80  Ala.  225  ;  Picket  v.  Gtfii- 

3  Pendleton  V.  Hughes,  65  Barb.  186;  son,    76    Iowa,    847;    Blenkinaopp  «. 

Yonng  9.  Heermans,  66  N.  Y.  874.  Blenkinsopp,  1  De  G.   M.  &  G.  495  ; 

s  Ex  parte  Mercer,  17  Ch.  D.  290 ;  ante,  pp.   12,  81.    See  also  Stnart  v. 

Shontz  V,   Brown,  27  Penn.  St.   123,  Stnart,   128    Mass.   870 ;  'Burrows   o. 

181 ;  Hoffman  v.  Junk,  51  Wis.  618  ;  Pnrple,  107  Mass.  428,  485 ;  LtUis  tt 

McVeigh  v.  Ritenour,  40  Ohio  St  107.  Gallagher,  89  N.  J.  £q.  98,  &lse  im- 

*  Bouslongh  V,  Booslongb,  68  Penn.  prisonment 
St.  495;   Chase  v.   Chase,  105  Mass. 
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for  support  SQitable  to  her  husband's  station  in  life,  where 
she  has  been  compelled  by  bis  misconduct  to  leave  him,  or 
where  she  is  entitled  for  any  reason  to  separate  maintenance,^ 
and  a  great  variety  of  other  claims  both  in  contract  and  in 
tort.^  It  matters  not  that  it  may  be  extremely  doubtful,  a 
priori,  whether  the  claimant  will  be  entitled  to  recover ;  an 
apparent  right  of  action,  or  right  to  the  aid  of  the  court,  is 
enough  when  it  is  necessary  for  the  party  to  have  relief 
before  judgment. 

I]\  one  of  the  cases  cited,^  a  leading  case  in  this  country, 
&e  plaintiff  brought  an  ejectment  for  lands  sold  under  exe- 
cution to  one  under  whom  he  derived  title.  An  action  for 
slander  had  been  brought,  pending  which,  and  to  defeat  the 
same,  the  lands  in  question  had  been  conveyed  by  the  then 
defendant  to  one  who  stood  only  upon  his  rights.  It  was 
argued  for  the  present  defendant  that  the  plaintiff  in  the 
execution  had  no  debt  or  demand  at  the  time  the  conveyance 
was  executed;  that  an  action  arising  ex  maleficio  was  not 
enough;  but  the  court  held  the  contrary.^    Trespass  gener- 

1  Tyler  v.  Tyler,  126  lU.  525.  veyed  property  to  defeat  an  action  for 

*  Ante,   p.   12,    note;    Jackson   v,  tort     Tobie  Manot  Co.  v,  Waldron, 

Myers,  18  Johns.  425 ;  Post  v.  Stiger,  supra. 

29  N.  J.  £q.  554 ;  Scott  v.  Hartman,         In  two  or  three  states  tort-feasors 
"26  N.  J.  Eq.  89  ;  Clapp  v,  Leatherbee,  '  are  deemed  without  the  statutes.     HiU 

18  Pick.  181 ;  Tobie  Manuf.  Co.  v,  Wal-  v.  Bowman,   85  Mich.  191  ;  Green  v. 

dron,  75  Maine,  472 ;   Hall  v.   Sands,  Adams,  59  Yt.  602 ;  Brooks  v,  Clayes, 

52  Maine,  855  ;  Erans  v.   Lewis,    80  10  Vt.  87 ;  Beach  v.  Boynton,  26  Vt 

Ohio  St.  11 ;  Welde  ».  Scotten,  59  Md.  725  ;  Fox  v.  Hills,  1  Conn.  299;  Fowler 

72  ;  Stevens  v.  Works,  81  Ind.   445  ;  v.  Frisbie,  8  Conn.  824. 
Bongard  v.  Block,  81  IIL  186  ;  Miller        *  Jackson  v,  Myers,  18  Johns.  425. 

V.  Dayton,  47  Iowa,  812 ;  Weir  v.  Day,  The  case  of  Mountford  v.  Ranie,  Eeb. 

57  Iowa,  84  ;    Wolf  v.   Chandler,  58  99,  was  referred  to,  as  one  in  which  the 

Iowa,    569 ;    Famsworth    v.    Bell,    5  migority  of  the  court  had  decided  a  con* 

Sneed,  531 ;  Harris  v.  Harris,  28  Gratt.  veyance  to  be  fraudulent  where  the  plain- 

737,  764 ;  Lyne  v.  Wann,  72  Ala.  48 ;  tiff  had  only  become  creditor  by  the 

Ford  V.  Johnston,  7  Hun,  568 ;  Wilcox  escape  ef  a  prisoner,  though  the  bond 

V.  Fitch,  20  Johns.  472 ;  King  v.  Wilcox,  upon  which  the  judgment  was  rendered 

11  Paige,  589.     The  Married  Woman's  was  long  subsequent  to   the   convey- 

Act  of  Maine  will  not  protect  a  wife  to  ance  in  question. 
whom  her  husband  has  roluntarily  con*         *  So  in  Clapp  v,  Leatherbee,  18  Pick. 
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ally  furnishes  another  example  actually  adjudicated  ;  ^  tres- 
pass for  assault  and  battery  furnishes  another  ;  ^  selling 
intoxicating  liquor  to  the  damage  of  the  plaintiff,  within  a 
statute,  another;*  seduction  another;^  liability  In  bastardy 
proceedings  another ;  ^  conversion  still  another.^ 

§  6.  Equitable  Claius. 

The  statute  protects  those  whose  claims  are  of  an  equitable 
nature  as  well  as  those  whose  claims  are  legal.  This  is  seen 
in  cases  already  mentioned,  of  the  claim  of  a  wife  for  separate 
maintenance,  or  for  alimony  before  suit  for  divorce  has  been 
set  on  iootJ  The  wife's  equity  to  a  settlement  would  also 
no  doubt  bring  her  within  the  designation  of  ^  creditors  and 
others ; '  so  of  contracts  in  favor  of  a  wife  touching  her 
equitable  separate  estate ;  ^  so  of  marriage  settlements  be- 
tween a  husband  and  trustees,  whereby  the  wife  is  to  receive 
money  in  case  she  survive  her  husband ;  ^  so  of  a  partner's 
equity  to  an  account  and  division  of  profits  on  dissolution 
of  the  partnership;  and  so  of  all  other  cases  of  rights  in 
equity. 

181,  138 ;  Steyens  v.  Works,  81  Ind.  *  Hnnsinger  v.  Hofer,  110  Ind.  890  ; 

445 ;    Shean  v.   Shay,    42   Ind.   875 ;  Bishop   v.    Redmond,    83    Ind.    157 ; 

Cooke  9.  Cooke,  48  Md.  522  ;  all  heing  Simons  v.  Busby,  119  Ind.  13. 

cases  of  slander.    Contra  nnder  the  nar-  *  Schuster  v.  Stout,  30  Kans.  529  ; 

rower  statute  of  Connecticut.     Fowler  Damon  v.  Bryant,  2  Pick.  411,  dictum. 

V.  Frisbie,  3  Conn.  320 ;  Fox  v.  HUls,  *  Lyne  v.  Wann,  72  Ala.  43. 

1  Conn.  275.  ^  Llvermore  v.   Boutelle,  11  Gray, 

^  Scott  V.  Hartman,  26  N.  J.  £q.  217 ;  Bailey  v.  Bailey,  61  Maine,  361  ; 

89  ;  Harris  v.  Harris,  28  Gratt.  737  ;  TobieManuf.  Co.  v,  Waldron,  75  Maine, 

Welde  9.  Scotten,   59  Md.   72;    Cole  472,  474  ;  ante,  p.  148.    If  the  wife  join 

V.  Terrell,  71  Texas,  549  ;  Barling  v,  her  husband  in  conveying  land  in  fraud 

Bishopp,  29  Bear.  417  ;  Lillis  r.  Gal-  of  his  creditors,  she  cannot  in  a  suit  for 

lagher,  39  N.  J.  Eq.  93,  false  imprison-  divorce  have  the  conveyance  set  aside  so 

ment ;  Westmoreland  v.  Powell,  59  Ga.  as  to  subject  the  land  to  a  claim  for  ali- 

256.  mony.    Barrow  v.  Barrow,  108  Ind.  845. 

*  Martin  v.  Walker,  12  Hun,  46.  See  ante,  pp.  65-67. 

•  "V^eir  r.  Day,  57  Iowa,  84  ;  Wolf  v.  •  See  J  7. 

Chandler,  58  Iowa,  569.  •  Rider  v,  Kidder,  10  Yes.  860. 
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§  7.  Persons  under  Disability. 

It  matters  not  that  one  who  claims  as  creditor  by  contract 
is  not  sui  juris ;  disability  is  matter  of  defence  to  the  party 
under  the  same ;  ^  the  other  has  no  benefit  of  it.  Thus  an 
adult  who  has  contracted  with  an  infant  cannot  defend  suit 
upon  the  contract  by  alleging  the  plaintiiEfs  infancy;*  and 
hence  he  could  not  make  a  valid  conveyance  of  his  property 
to  defeat  the  infant's  claim.  The  same  would  be  true  of 
one  who  has  contracted  with  a  lunatic ;  a  lunatic's  contract 
even  against  himself  is,  by  the  better  authorities,  voidable 
only,*  and  in  his  own  favor  it  is  perfectly  valid.  But  even 
if,  with  some  of  the  cases,  the  contract  of  a  lunatic  not  made 
in  a  lucid  interval,  is  to  be  held  void,  it  is  void  only  against 
the  lunatic ;  and  the  lunatic  would  be  within  the  protection 
of  the  statutes  against  fraudulent  conveyances.  Again  it  has 
been  held  that  an  Infant  can  become  his  father's  creditor, 
within  the  statutes  against  fraudulent  conveyances,  by  an 
agreement  of  the  father  to  pay  him  for  his  services.*  This, 
by  the  better  view,  could  be  true  only  in  those  cases  in  which 
the  infant  has  become  legally  or  practically  emancipated  from 
the  father's  authority.* 

^  Of  course  an  infant  may  be  a  debtor  Clemens  v.  Brillhart,  17  Not.  335  ;  Dan- 

in  contract,  by  a  Talid  ratification  after  ley  v.  Rector,  5  Eng.  21 1,  where  the  in- 

he  comes  of  age.    Trowell  v.  Shenton,  8  fant,  living  with  his  father,  was  allowed 

Ch.  D.  818,  C.  A.  an  important  case  in  against  the  father's  creditors  to  hold 

which  it  was  held    that   a  particular  property  given  to  him  in  payment  of 

postnuptial  conveyance  by  one  now  of  such  bargained-for  services ;    nor  was 

age  was  not  a  ratification  of  an  ante-  there  any  real  change  of   possession, 

nuptial  promise  made  when  under  age.  The  case  wears  a  doubtful  look. 

«  KendaU  ».  Titus,  9  Heisk.  727.  »  Nightingale    v,    Withington,    15 

*  Carrier  v.  Sears,  4  Allen,  836  ;  Mass.  272 ;  Godfrey  v.  Hayes,  6  Ala. 
Allis  V.  Billings,  6  Met.  415;  Arnold  601  ;  Lyon  v.  Boiling,  14  Ala.  753  ; 
o.  Richmond  Iron  Works,  1  Gray,  434  ;  Stovall  v.  Johnson,  17  Ala.  14  ;  Done- 
Burke  v.  Allen,  29  N.  H.  106 ;  Ashcraft  gan  v.  Davis,  66  Ala.  862.  Most  of 
V.  De  Armond,  44  Iowa,  229  ;  Riggan  v,  these  cases  appear  to  require  that  the 
Green,  80  N.  Car.  236.  Contra,  Rogers  child  should  not  remain  in  the  father's 
o.  Blackwell,  49  Mich.  192.  family,  for  the  purpose  of  ei^ancipation. 

*  Atwood  V.  Holcomb,  89  Conn.  270 ;  But  see  contra  McCloskey  v,  Cyphert, 


162  GIBCUMVBNTION.  [CHAP.  VI. 

A  special  remark  Bhould  be  made  in  respect  of  the  con- 
tracts of  married  women,  at  common  law.  Such  contracts, 
when  not  relating  to  tlie  wife's  separate  estate,  are  void,  and 
not  voidable  merely,  against  the  party  under  disability ;  but 
as  running  in  favor  of  such  party  Uiey  are  enforceable,  —  by 
the  husband  during  the  marriage,  by  the  wife  afterwards  if 
the  husband  did  not  ^  reduce '  them  into  his  possession  and 
make  collection  or  appropriate  them.^  That  is  to  say,  the 
wife  may  be  a  creditor  within  the  statutes  against  fraudulent 
conveyances  ;  but  she  can  be  only  a  creditor  in  suspense 
during  the  marriage.^  If  the  husband  has  exercised  his  right, 
he  is  the  creditor;  but  if  he  has  not  obtained  payment  of  or 
appropriated  the  claim  during  the  marriage,  then  the  wife 
becomes  creditor.  When,  after  the  marriage  has  come  to 
an  end,  the  wife's  right  to  the  demand  left  unenforced  by 
the  husband  revives,  she  is  to  be  treated,  it  is  apprehended, 
as  a  creditor  from  the  date  of  the  demand,  for  the  purposes 
of  the  statutes  under  consideration. 

Conversely,  while  a  married  woman  cannot  be  sued,  at 

27  Penn.  St.  220;  Donegan  v.  Davia,  rogate  this  principle.    Glaze  v,  Blake, 

mipra ;  Johnson  v.  Silsbee,  49  N.  H.  56  Ala.  879.'    SomerriUo,  J.  in  Gordon 

548.    See  also  Danley  v.  Rector,  supra,  v.  Tweedy,  71  Ala.  202. 

There  should  be  a  clear  agreement  at  *  It  is  held  that  in  the  absence  of 

the  outset  for  the  payment  of  services  in  evidence  the  common  law  on  this  sub- 

these  cases  of  members  of  the  same  family  Ject  wiU  be  presumed  to    prevail    in 

living  together.     Faloon  «.  Mclntyre,  Georgia.    McAnally  v.  O'Neal,  66  Ala. 

118  111.  292,  where  a  son-in-law's  claim  299.     But  it  would  hardly  be  right  to 

for  the  support  of  his  wife's  father  and  indulge  such  a  presumption  generally, 

mother  who  lived  with  him  was  not  of  all  states,  against  what  is  notorious, 

allowed  for  want  of  agreement ;  Patton  In  McAnally  9.  O'Neal  this  presumption 

r.  Conn,  114  Penn.  St  188.     Further  was  applied  to  the  matter  of  the  wife's 

see  chapter  18,  §  7.  earnings  in  Geoi^ia  ;  the  husband  was 

^  '  At  common  law  the  husband  was  held  entitled  to   them  (McLemore  v. 

entitled  absolutely  to  all  the  property  Pinkston,  81  Ala.  216)  in  the  absence 

which  the  wife  acquires  by  her  skiU  or  of  evidence  of  a  different  law  in  that 

labor.     He  cannot  renounce  his  right  to  state.    That  appears  to  be  the  law,  to 

such  services  or  earnings  to  the  prejudice  a  oertain  extent,  in  states  in  which  the 

of  existing  creditors.    Bump  on  Fraudu-  common  law  has  been  much  changed  by 

lent  Conveyances,  248.     And  there  is  statute.    Triplett  v.  Graham,  68  lowm, 

nothing  in  our  statutory  system  to  ab-  135.    See  infra,  p.  155,  note. 
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common  law,  for  her  debts  contracted  before  the  marriage, 
.  since  by  marriage  the  husband  becomes  liable  for  them 
(jointlj  with  the  wife,  in  the  matter  of  remedy) ;  ^  still  if  suit 
is  not  brought  during  the  coverture,  the  wife's  liability  there- 
after revives,  and  the  person  to  whom  the  debt  is  due  now 
becomes  her  creditor  again,  supposing  the  claim  not  to  have 
become  barred.^  And  the  same  would  be  true  in  equity,  in 
respect  of  property  settled  to  the  wife's  separate  use,  where 
the  creditor  obtained  judgment  against  both'  of  them  during 
coverture,  and  the  husband  has  since  become  bankrupt  and 
obtained  his  discharge.  The  creditor  is  now  deemed  to  be 
a  creditor  of  the  wife  in  respect  of  such  separate  estate,  and 
may  in  equity  have  the  protection  of  the  statute  against  any 
conveyance  by  her  calculated  to  defeat  any.  unpaid  part  of 
the  debt ;  the  wife's  separate  property  not  being  affected  by 
the  husband's  discharge.^ 

1  Chubb  V,  Stretch,  L.  R.  9  Eq.  565  ;  nical  difficultji  that  the  wife  is  per- 

Vanderheyden  v.  MaUory,  1  Comst  458.  aonally  discharged  by  the  discharge  in 

*  lb.  bankniptcy  of  ber  husband.     Does  it 

*  At  law  the  discharge  of  the  husband  however  follow  that  her  property  is  also 
would  be  a  discharge  of  the  wife  also,  discharged  ?  I  think  that  the  authori- 
lb. ;  Lockwood  v.  Salter,  5  Bam.  &  Ad.  ties  which  have  been  cited  show  that  it 
303;  Miles  v.  Williams,  1  P.  Wms.  249,  does  not.'  To  the  same  effect,  Dickson 
259.  «.  Miller,  11  Smedes  &  M.  594  ;  Hamlin 

'This  lady,'  said  Malins,  Y.  C.  in  v.  Bridge,  24  Maine,  145;  Vanderheyden 

Chubb  V,  Stretch,  supra,  '  has  made  a  v.  Mallory,  1  Comst.  452. 
settlement  of  all  her  property  to  her         The  case  is  put  thus  in  Dickson  v. 

■eparate  use  during  the  joint  lives  of  Miller,  just  cited  :   '  The  ground  upon 

herself  and  her  husband,  and  it  would  which  it  has  been  settled,  as  a  general 

be  most  unjust  and  inequitable  that  she  rule,  that  the  debts  of  a  wife   **dam 

should  deprive  her  creditors  of  the  pay-  sola  "  are  discharged  by  the  bankruptxsy 

ment  of  their  debts.    Is  she  entitled  to  of  the  husband,  as  well  as  his  own,  is 

do  so  ?    There  is  no  question  that  debts  based  upon  the  principle  that  all  her 

mcnrred  by  a  married  woman  may  be  estate  being  in  his  power,  and  every- 

enforced  against  her  separate  estate.     It  thing  in  his  power  being  assignable,  the 

18  also  perfectly  clear  that  if  a  man,  by  estate  which  the  wife  brought  the  hus- 

a  marriage  settlement,  reserves  a  life  band  falls  into  the  hands  of  the  commis- 

estate  for  himself  in  the  settled  property,  sioners  in  bankruptcy  for  the  benefit  of 

that  life  estate  is  liable  to  his  creditors,  all  creditors  both  of  husband  and  wife. 

Why  should  not  the  same  rule  apply  to  IP.  Wms.  259.     But  this  is  the  case  of 

the  woman  ?  .  .  •  But  there  is  a  tech-  a  wife  holding  a  separate  estate,  which 
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A  wife  further  may  be  a  creditor  of  her  husband  for  the 
purposes  of  the  statutes  against  fraudulent  conveyances ;  that 
is  to  say,  the  husband  may  not  only  make  payment,  in  cash 
or  property,  to  his  wife  of  a  proper  claim  by  her  against  him, 
which  will  be  good  against  other  creditors,^  but  the  wife  will 

canoot  come  into  the  possession  of  the  Maine,  277 ;  Besson  v.  Eveland,  26  K.  J. 
hushand  or  he  assigned  in  hankraptcy  £q.  468 ;  Coleman  v.  Smith,  65  Ala. 
for  his  debts.'  This  was  said  in  a  case  868  (conversion  of  wife's  separate  prop- 
in  which  it  was  sought  to  subject  the  erty) ;  Warren  «.  Jones,  68  Ala.  449  ; 
wife's  separate  estate  in  equity  to  the  Conyerse  v.  Hartley,  81  Conn.  872  ; 
payment  of  necessaries  furnished  to  her  Comer  v.  Allen,  72  Ga.  1 ;  Booher  p. 
while  sole  and  a  minor ;  and  this  after  Worrill,  55.  Ga.  882. 
judgment  for  the  husband  and  wife  in  a  Accordingly  release  of  dower  will  sup- 
suit  at  law  for  payment,  because  of  the  port  a  reasonable  conveyance  of  property 
husband's  dischai'ge  in  bankruptcy.  See  by  the  husband  to  the  wife.  Gordon  v. 
also  the  explanation  in  Vanderheyden  «.  Tweedy,  71  Ala.  202 ;  Bank  of  United 
Mallory,  supra.  States  v.  Lee,  18  Peters,  107 ;  Hershy 
^  Atlantic  Bank  v.  Tavemer,  180  Mass.  o.  Latham,  46  Ark.  542  ;  Brown  v.  Raw- 
407;  Draper  v.  Buggee,  133  Mass.  258  ;  lings,  72  Ind.  505.  But  see  Hayneso. 
Medsker  v.  Bonebrake,  108  IT.  S.  66 ;  Kline,  64  Iowa,  808.  But  transactions 
Patton  V.  Conn,  114  Penn.  188 ;  Bab-  between  husband  and  wife  may  often 
cock  r.  Eckler,  24  N.  Y.  628 ;  Savage  call  for  scrutiny.  Hershy  v.  Latham, 
V.  G'Neil,  44  N.  Y.  298 ;  Whiton  v.  supra ;  Gordon  v.  Tweedy,  supra ;  Ken- 
Snyder,  88  N.  Y.  299 ;  Booth  v.  Gait,  nedy  v.  Powell,  supra ;  Besson  v.  Eve- 
58  Cal.  254  ;  Greiner  v.  Greiner,  ib.  115  land,  supra ;  Post  v,  Stiger,  29  N.  J. 
(conversion  of  wile's  money)  ;  Tomlin-  Eq.  556.  See  however  Kennedy  v. 
son  V,  Matthews,  98  III  178 ;  Patrick  Whitney,  50  Miss.  108.  And  see 
V.  Patrick,  77  III.  555  ;  Hoes  9.  Boyer,  chapter  8,  {  2.  In  Besson  v.  Eveland, 
108  Ind.  494 ;  Stone  v.  Brown,  116  Ind.  supra,  it  is  laid  down  that  where  a  wife 
78 ;  Secor  V.  Souder,  95  Ind.  95  ;  Hogan  claims  a  trust  in  lands  conveyed  abao- 
V.  Robinson,  94  Ind.  138;  Brookville  lutely  to  her  husband,  on  the  ground  e.g. 
Bank  v,  Kimble,  76  Ind.  195  (debt  that  she  furnished  the  purchase-price, 
barred  by  limitation) ;  City  Bank  v.  the  claim  should  be  regarded  with  sua- 
Wright,  68  Iowa,  132  (same) ;  Kennedy  picion  ;  and  when  asserted  against 
V.  Powell,  84  Kans.  22  (same) ;  Allen  creditors,  upon  the  evidence  of  the 
V,  Antisdale,  88  Mich.  229;  Jordan  v.  parties  alone,  it  should  be  rejected. 
White,  38  Mich.  253 ;  Darling  v.  Hurst,  unless  the  statements  are  so  full,  clear, 
89  Mich.  765 ;  Headington  v,  Langland,  and  convincing  as  to  make  the  fairness 
65  Iowa,  276 ;  Jones  v.  Brandt,  59  Iowa,  and  justice  of  the  claim  manifest.  See 
882  ;  Sims  v,  Moore,  74  Iowa,  497  ;  also  Post  v.  Stiger,  29  N.  J.  Eq.  556 ; 
Staney  v.  Laning,  58  Iowa,  662 ;  Farn-  Lee  v.  Cole,  44  N.  J.  Eq.  828.  Comp. 
ham  V.  Kennedy,  28  Minn.  365  ;  Savage  chapter  8,  §  2. 

V.  Dowd,   54  Miss.  728  ;  Kaufman  v.        But  in  a  proper  case  the  husband  may 

Whitney,  50  Miss.  108 ;  Crane  v.  Bark-  convey  to  his  wife,  or  to  her  nominee, 

doll,  59  Md.  684 ;  Feiguson  ».  Spear,  65  property  really  belonging  to  her  the  title 
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on  the  other  hand  be  entitled  to  the  benefit  of  the  statute  in 
case  of  any  conveyance  by  the  husband  in  fraud  of  her  rights. 
Property  of  the  wife  which  on  marriage  becomes  (at  common 
law  or  by  statute)  the  husband's  by  operation  of  law,  does  not 
fall  within  this  principle ;  and  his  postnuptial  promise  to  pay 
for  it  will  not  make  the  wife  his  creditor,  so  as  to  justify  him 
in  making  a  conveyance  to  her  in  respect  of  it,  against  his 
own  creditors  ^  or  to  enable  the  wife  to  treat  as  invalid  any 

to  which  he  has  taken  in  his  own  name,  Matthews,  Seeders  v.  Allen,  and  other 

or  in  his  name  and  hers  jointly,  as  e.  g.  cases,  generally  turn  upon  the  wife's 

where  the  money  to  pay  for  it  came  holding  out  the  husband  as  owner.    See 

from  the  wife  ;  and  so  no  doubt  in  the  ante,  p.  44,  and  note, 

oonyerse  case.     As  to  the  wife's  claim  Further  and  more  generally  see  Hoey 

see  Besson  r.  Eveland,  supra ;  City  Na-  v,  Pierron,  67  Wis.  262  (mortgage  by 

tional  Bank  v,  Hamilton,  84  N.  J.  £q.  husband  to  wife,  and  effect  of  a  statute 

158  ;  Bancroft  i;.  Curtis,  108  Mass.  47 ;  thereon) ;  Seitz  v.  Mitchell,  94  IT.  8. 

Van  Deuzer  o.  Peacock,  11  Neb.  245  (to  582  ;  Paulk  v.  Cooke,  89  Conn.  566  ; 

wife's  nominees) ;  Converse  v.  Hartley,  Rutherford  v.  Chapman,  59  Ga.  177  ; 

81  Conn.  372  (joint  grantees) ;  Brem-  Booher  r.  Worrill,  55  Ga.  832  ;  8.  c.  57 

merman    v.    Jennings,    101    Ind.    258  Ga.  235. 

(same)  ;  Taylor  p.  Duesterberg,  109  Ind.  As  to  moral  obligations  see  post,  §  9. 
165  ;  Leonard  v.  Bamett,  70  Ind.  867  ;  ^  Jaffrey  v,  McGough,  88  Ala.  202 ; 
Eagan  r.  Downing,  55  Ind.  65  ;  Tom-  Early  v.  Owens,  68  Ala.  171,  overruling 
linson  v.  Matthews,  98  IlL  178  (an  im-  Brevard  v.  Jones,  50  Ala.  241  (see  War- 
portant  case) ;  Seeders  v.  Allen,  ib.  468  ren  r.  Jones,  68  Ala.  449) ;  Boiling  v. 
(joint  grantees) ;  Bennet  v.  Stout,  ib.  Jones,  67  Ala.  508 ;  Coleman  v.  Smith, 
47.  See  also  Jones  v,  Snyder,  117  Ind.  55  Ala.  868  ;  Anderson  v.  Anderson,  80 
229.  Ky.  688  ;  Bayne  v.  State,  62  Md.  100  ; 
And  the  husband  may  perhaps  pay  Sloan  v.  Torry,  78  Mo.  628.  See  chap- 
interest,  though  not  stipulated,  on  ter  18,  {  7.  On  the  subject  of  Early  v, 
money  loaned  to  him  by  his  wife.  Goff  Owens,  supra,  the  husband's  rights  to 
V.  Bogera,  71  Ind.  459.  As  to  what  rents  of  the  wife's  separate  estate,  see 
will  make  a  proper  case  for  such  con-  Booher  v.  Worrill,  55  Ga.  882  (s.  c.  57 
▼eyance,  see  Besson  v.  Eveland,  supra  ;  Ga.  285),  which  seems  to  support  Brevard 
City  National  Bank  v.  Hamilton,  supra  ;  v.  Jones. 

Bancroft  v,  Curtis,  supra ;  Tomlinson  v.  At  common  law  a  wife's  earnings 
Matthews,  supra ;  Seeders  v.  Allen,  supra ;  would  of  course  belong  to  her  husband  ; 
Ray  V.  McPherson,  11  Neb.  197 ;  Van  and  this  will  be  true  still  except  in  so 
Doon  V.  Leeper,  98  111.  85  ;  Wertman  v.  far  as  statute  has  made  a  change.  Trip- 
Price,  47  111.  22 ;  Patten  v.  Gates,  67  lett  v,  Graham,  58  Iowa,  185.  A  gift 
111.  164 ;  Hackett  v,  Bailey,  86  111.  may  however  be  made  to  the  wife  as  a 
74  ;  Aber  v.  Brant,  86  N.  J.  Eq.  116  ;  reward  for  gratuitous  services  rendered 
Beecher  v.  Wilson,  84  Ya.  818.  These  by  her  to  a  third  person,  as  e.  g.  to  her 
aathorities,  as  appears  from  Tomlinson  v,  father ;  and  if  the  husband  "should  take 
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convejance  made  by  the  husband  to  another.  On  the  other 
hand  the  husband  may  be  creditor  of  the  wife,  under  the 
statutes  against  fraudulent  conyeyances.^ 

The  general  rule  stated  at  the  beginning  of  the  present 
section  applies  to  corporations  whose  contracts  may  for  some 
purpose  be  wanting  in  binding  force.  If  the  corporation  is 
not  so  disqualified  by  law  to  make  the  particular  contract  as 
to  render  the  contract  either  actually  illegal  or  void,  it  is  not 
for  the  other  party  to  set  up  any  defence  to  its  enforcement 
which  the  corporation  itself  might  make  if  sued  upon  the 
contract;^  unless  indeed  it  appeared  to  be  agreed  that  the 

the  gift,  he  would  be  bound  to  account  If  the  husband  give  property  lawfully 
for  it»  and  hence  could  make  it  good,  to  his  wife,  and  afterwards  convert  it  to 
without  danger  of  his  orediton.  Patton  his  own  use,  the  wife  is  within  the  pro- 
V.  Conn,  114  Penn.  St.  183.  Secus  tection  of  the  statutes.  Walton  v.  At- 
( apart  from  statute)  if  the  services  were  kinson,  84  AU.  692.  Or  he  may  borrow 
not  gratuitous.  lb.  the  same  from  his  wife,  creating  her 
In  some  states  the  statutes  have  made  thereby  his  creditor  under  the  statutes, 
the  wife  a  feme  sole  for  all  purposes  of  Savage  v,  O'Neil,  44  N.  Y.  298. 
property  received  by  her ;  in  others  she  As  to  gifts  by  the  wife  to  the  husband 
is  entitled  to  her  earnings  only  when  see  Bailey  v.  Kansas  Co.  S2  Kans.  73  ; 
made  in  some  independent  business.  Luen  v.  Bruqjes,  84  K.  J.  £q.  19  and 
Triplett  «.  Graham,  supra.  See  Mc-  661 ;  Sloan  v.  Torry,  78  Mo.  623 ;  Bob- 
Anally  V,  O'Neal,  56  Ala.  299 ;  Glaze  inson  o.  Brems,  90  111.  861. 
«.  Blake,  66  Ala.  876 ;  McLemore  v,  ^  Tyberandt  v,  Rancke,  96  m.  71  ; 
Kickolls,  87  Ala.  662  ;  Pinkston  v.  Mo-  Tomlinson  v.  Matthews,  98  HI.  178. 
Lemore,  31  Ala.  308.  But  the  statutes  '  Oregonian  Ry.  Co.  v.  Oregon  Rj. 
are  liberally  construed  in  this  matter,  in  Ca  10  Sawy.  464  (where  this  snb- 
the  interest  of  the  wife.  Darling  v.  ject  was  much  considered ;  the  case  re- 
Hurst,  39  Mich.  765,  wife's  earnings  on  versed  130  U.  S.  1,  but  not  on  this 
salary  in  a  hospital ;  Gilbert  v.  Glenny,  point,  the  contract  now  being  deemed 
75  Iowa,  513,  wife  keeping  boarders ;  void  on  both  sides  contrary  to  the 
Mewhirter  t;.  Hatten,  42  Iowa,  288,  view  of  the  lower  court);  Cowell  «. 
washing  wages ;  Bartlett  v.  Umfried,  Giolorado  Springs  Co.  100  U.  S.  61 ; 
94  Mo.  630,  keeping  boarders,  and  Close  v.  Glen  wood,  107  U.  S.  466,  477  ; 
washing  and  mending  for  them,  with  Whitney  v.  Robinson,  68  Wis.  809  ; 
the  husband's  consent ;  Eidwell  v.  Black  River  R.  Co.  v.  Clarke,  25  N.  Y. 
Eirkpatrick,  70  Mo.  214,  consent  of  208  ;  Eaton  v.  Aspinwall,  19  *N.  Y. 
husband  ;  Coughlin  v.  Ryan,  43  Mo.  119 ;  Bigelow,  Estoppel,  466,  466,  5th 
99,  same.  Further  as  to  the  wife's  ed.  and  many  cases  cited.  Where  a 
earnings,  see  Bridgers  v.  Howell,  27  contract  with  a  corporation  is  void  on 
S.  Car.  425  ;  Syme  v.  Riddle,  88  N.  the  part  of  the  corporation,  the  corpora- 
Car.  468.  tion  may  terminate  it  after  having  acted 


§  8.]  *  OBBDITOBS  AND  0THEB8.'  16T 

other  party  might  avail  himself  of  any  want  of  power  or  of 
any  defective  execution  of  power  by  the  corporation,^  Hence 
it  would  not  be  ground  for  refusing  the  aid  of  the  court  be- 
fore judgment  (if  that  should  be  shown  to  be  necessary) 
that  the  defect  should  appear  upon  the  face  of  the  contract, 
unless  the  defect  were  vital  to  the  powers  of  the  corporation. 

§  8.  Voidable  Contracts. 

If  a  person's  demand,  not  having  been  reduced  to  judg- 
ment, appears  to  be  voidable  upon  its  face  or  upon  the  facts 
shown,  it  is  not  likely  that  a  court  would  treat  the  plaintiff 
as  a  creditor  within  the  meaning, of  the  statute,  upon  any 
footing  that  it  might  turn  out  at  the  trial  that  the  demand 
was  really  enforceable.^  It  is  true  that  voidable  contracts 
are  for  certain  purposes  valid  until  properly  avoided ; '  but 
it  is  apprehended  that  interference  with  the  debtor's  dispo- 
sitions of  his  property  is  not  one  of  those  purposes.  The 
plaintiff  must  show  a  clear  presumptive  right  of  action  in 
force  against  the  alleged  debtor,  to  justify  the  court  in  grant- 
ing an  injunction  or  a  receiver  or  other  remedy  in  the  way 
of  restraint  upon  alienation,  or  in  any  other  way  treating 
him  as  a  creditor  for  the  purposes  of  the  statute  against 
fraudulent  conveyances.^ 

upon  it  as  if  it  were  yalid.    OregoD  Ry.  io  violation  of  law) ;  Edward  v.  Mo* 

Co.  V,  Oregonian  Ry.  Co.,  180  U.  S.  1.  Gee,  31    Miss.    148    (suit   barred    by 

Bat  this  would  not,  it  seems,  pat  an  end  Statute  of  Limitations) ;  Baker  v.  Gil- 

to  any  rights  it  had  already  acquired  in  man,   52  Barb.   26,  37  ;  Townsend  v, 

performing  the  contract ;  it  would  only  Tuttle,  28  N.  J.  Eq.  449  ;  Bruggerman 

termioate  the  business  for  the  future,  as  v,  Hoerr,  7  Minn.  837.    Of  course  a 

in  the  case  just  cited.  demand  is  not  to  be  treated  as  invalid 

1  See  Lehman  v.  Warner,  61  Ala.  because  the  party  against  whom  it  runs 

455;  Bigelow,  Estoppel,  ut  supra.  declares  it  to  be  invalid.     'It  is  how- 

*  As  to  cases  under  the  Statute  of  ever  ui^ed  with  much  ingenuity  and 
Liinitations,  Statute  of  Frauds,  and  the  force,'  said  Christian,  J.  in  Harris  v. 
like,  see  ante,  pp.  183-185.  Harris,  28  Gratt.  787,  764,  that  'this 

*  Vol.  1,  pp.  78,  617.  case  does  not  come  within  the  operation 
4  Fuller  V.  Bean,  SO  N.  H.  181  (note    of  the  Statute  of  Frauds  [the  statute 

for  price  of  intoxicating  liquor  sold    against    fraudulent  conveyances];   be- 
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It  may  be  however  that  a  demand  apparently  voidable  has 
by  the  conduct  of  the  debtor  become  binding ;  if  that  can  be 
shown,  the  plaintiff  will  of  course  be  a  creditor.  The  very 
fact  that  the  other  party  had  made,  or  was  about  making, 
a  conveyance  (not  as  a  preference)  for  the  purpose  of  de- 
feating the  demand,  might  perhaps  be  considered  upon  the 
question  whether  the  contract  had  become  validated.  How- 
ever the  fact  could  not  be  strong  evidence;  it  would  only 
indicate  the  party's  fears ;  of  itself  it  could  not  be  considered 
BufBcient.  But  to  validate  the  contract  it  would  not  be 
necessary  for  the  plaintiff  to  show  that  the  other  party  had 
ratified  it.  If  a  party  entitled  to  rescind  an  undertaking  of 
his  should  put  it  out  of  his  own  power  to  make  restoration 
of  anything  which  he  may  have  received,  not  being  money 

cause  these  bonds  were  not  given  to  Nor  will  another  court,  passing  his 
hinder  and  delay  eredUars,  but  only  to  transactions,  in  transferring  his  prop- 
protect  the  defendant  against  the  asser-  erty  to  another  to  protect  himself 
tion  of  unjust  demands,  which  he  ap-  against  such  demands,  made  in  regular 
prehended  might  be  recovered  against  legal  proceedings,  inquire  whether  his 
him  because  of  the  "unfavorable  and  apprehensions  were  justified  or  whether 
unjust  constitution  of  courts  and  juries  the  suits  pending  against  him  were 
at  that  time"  [just  after  the  close  of  proper  suits.' 

the  rebellion]  ;  that  there  was  no  fraud u-  Of  course  one  who  has  consented  to 
lent  intent  to  secure  his  property  against  an  unlawful  act  cannot,  in  ordinary 
the  claims  of  creditors  ;  but  the  scheme  cases,  make  that  the  basis  of  a  claim,  so 
resorted  to  was  one  intended  for  protec-  as  to  bring  one  within  the  designation  of 
tion  against  unjust  claimants.  Now  it  '  creditors  and  others  ; '  as  e.  g.  in  the 
must  be  conceded  that  a  party  claiming  case  of  a  woman  who,  being  above  the 
damages  for  the  acts  of  another  must  be  age  of  consent,  has  consented  to  illicit 
regarded  in  law  as  much  the  creditor  of  intercourse,  not  under  promise  of  mar- 
that  other  as  one  holding  his  bonds  or  rioge,  the  illicit  intercourse  not  being  a 
other  promises  to  pay.  Every  person  lawful  consideration  to  support  a  con- 
having  a  legal  demand  against  another  veyance  to  her.  Jackson  v.  Minor,  101 
is  his  creditor,  whether  that  demand  is  111.  550.  But  this  will  not  apply  to 
one  sounding  in  damages  or  one  that  certain  exceptions  to  the  rule  against 
comes  under  a  contract.  .  .  .  And  it  contribution  between  wrong-doers ;  as 
is  to  my  mind  equally  plain  that  the  where  the  person  seeking  contribution 
question  whether  the  demand  asserted  did  not  know  of  the  nature  of  the  act 
is  a  just  and  legal  one,  and  whether  done  at  the  instance  of  another,  for 
the  courts  and  juries  will  be  likely  to  which  damages  have  been  recovered 
enforce  an  illegal  and  unjust  claim  is  against  him,  or  where  the  act  was  done 
not  for  the  party  himself  to  decide,  under  compulsion  or  duress. 
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or  property  having  no  *  eax-mark  '  to  identify  it,  by  disposing 
of  it  before  knowing  the  facts  invalidating  the  contract,  the 
one  in  whose  favor  the  undertaking  ran  would  be  a  creditor 
for  any  balance  due  after  deducting  the  loss  suffered  by  the 
debtor.^  Still  one  who  comes  with  a  demand  which  in  itself 
appears  to  be  voidable  will  not  be  likely  to  obtain  the  aid  of 
the  court  out  of  the  usual  way,  unless  his  showing  of  the 
need  of  relief  is  most  persuasive,  even  when  it  is  clear  that 
the  demand  has  been  validated  by  matter  subsequent ;  '  he 
who  comes  into  equity  must  come  with  clean  hands.' 

§  9.  Moral  Obugations. 

There  are  some  few  cases  in  which  it  has  been  held  that 
one  may  be  a  creditor  in  virtue  of  a  moral  obligation,  where 
that  is  very  strong,  being  perhaps  of  the  nature  and  but  little 
short  of  a  legal  obligation.  In  a  recent  Iowa  case^  it  ap- 
peared that  S  had  died  seised  of  a  large  tract  of  land,  which 
was  heavily  encumbered.  About  a  third  of  the  tract  was 
set  off  to  the  widow,  which  included  the  subject  of  the  suit. 
Nearly  all  of  this  was  occupied  as  homestead,  and  should 
have  been  set  out  to  the  widow  as  subject  to  pro  rata  pri- 
mary liability  with  the  rest ;  ®  but  by  mistake  it  was  set  out 
as  subject  only  to  secondary  liability,  thus  leaving  the  tract 
which  went  to  the  heirs  to  be  wholly  exhausted  first  in  pay- 
ment of  the  encumbrance,  a  consequence  which  in  fact  fol- 
lowed. The  widow  having  afterwards  been  advised  of  the 
law,*  conveyed  to  the  heirs  enough  to  make  them  good,  thus 
putting  all  parties  on  an  equality ;  and  this  conveyance  was 
sustained  against  her  creditors.  ^  No  person,'  it  was  said, 
^  is  bound  to  hold  for  his  creditors  what  in  good  morals  does 

1  As  to  rights  of  rescission  see  voL  1,  *  As  laid  down  in   Trowbridge   v. 

pp.  411  et  seq.  Sypher,  sapra,  which  was  decided  after 

*  Cottrel  9.  Smith,  68  Iowa,  181.  the  tract  had  been  laid  off  to  the  widow 

*  Trowbridge  v,  Sypher,    55  Iowa,  in  the  manner  stated  in  the  text. 
862. 
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not  belong  to  him.'  The  same  doctrine  has  been  held  of 
the  obligation  felt  and  acted  upon  by  a  man  to  bear  the  ex- 
pense of  the  support  and  education  of  his  children  begotten 
in  illicit  intercourse,  though  he  may  not  have  been  legally 
bound  to  bear  it.^ 

To  this  same  principle,  so  far  as  it  is  sound,  belong  pos- 
sibly cases  referred  to  at  the  close  of  the  preceding  chapter, 
of  foregoing  certain  defences  or  rights  of  a  purely  personal 
nature,  and  so  treating  the  holders  of  them  as  creditors.^ 
But  the  principle  is  to  be  taken  at  best  within  the  narrowest 
limits.  It  would  not  apply  to  past  considerations,  even 
though  these  might  at  the  time  have  become  the  basis  of  a 
valid  credit.*  Nor  would  it  apply  in  favor  of  persons  who,  by 
intermeddling  in  the  affairs  of  others  and  making  payments 
of  debt  without  authority,  claim  to  have  become  creditors.^ 

§  10.  Voluntary  Obligations. 

Even  an  obligee  in  a  voluntary  sealed  obligation  may  be 
a  creditor.^  Thus  in  the  case  cited  a  father  had  given  a  post 
obit  bond  for  securing  to  his  daughter-in-law  a  certain  an- 
nuity for  her  life;  after  which  he  made  a  voluntary  settle- 
ment of  nearly  all  his  property,  to  take  effect  from  his  death, 


1  Wait  o.  Day»  4  Denio^  439.    See  p.  129 ;  Daria  v.  Lnmpkin,  57 

also  Fellows  v.  Emperor,  18  Barb.  97.  506 ;  Hubbard  v.  Allen,  59  Ala.  288. 
In  the  first  of  these  cases  a  rather  broad        *  Post,   chapter  18,   f  7.    See  also 

doctrine  was  laid  down  :  *  Where  there  Sloan  v.  Tony,  78  Mo.  628  ;  Luera  v. 

is,'  it  was  said,  '  an  existing  obligation.  Bruises,  84  N.  J.  Eq.    19  and  661  ; 

either  legal  or  moral,  to  pay  so  mnch  Early  v.  Owens,  68  Ala.  171,  conyeyance 

money,  and  the  payment  is  not  made  by  husband  in   'consideration'  of  the 

with  any  reference  to  the  future,  nor  by  nse  of  rents  and  profits  of  the  wife's 

way  of  mere  gratuity,  the  case  is  not  statutory  separate  estate,  to  which  he 

within  the  mischief  against  which  the  was  entitled    by  law,  invalid  against 

Legislature  intended  to  provide.'    The  creditors.     Ante,  pp.  129, 155,  notes, 
case  itself  should  be  compared  with  Pot-         *  Means  v.  Hicks,  65  Ala.  241.    See 

ter  V.  Gracie,  58  Ala.  808,  apparently  MnlhoUand  o.   McLane,  64  Md.   455. 

inconsistent  with  it.     Further  see  chap-  The  authority  of  the  law  to  incur  ex- 

ter  18,  §  9.  pense  would  make  the  party  a  creditor. 

3  Ante,  p.  188.    See  also  Spencer  v.        *  Adamea  v.  Hallett,  L.  R.   6  Eq. 

Ayrault,  10  N.  Y.  202,  referred  to  ante,  468. 
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in  favor  of  others,  and  died  leaving  insufficient  means  to 
pay  the  annuity.  The  settlement  was  held  void  against  the 
daughter-in-law,  and  that  in  a  suit  in  equity.^  Indeed  this 
doctrine  is  held  to  apply  to  a  like  obligation  inter  vivos  in  a 
contest  with  creditors  becoming  such  after  breach  of  con- 
dition.^ Thus  a  father,  wealthy  and  unembarrassed,  had  given 
a  bond  to  his  daughter  for  a  sum  payable  on  her  marriage, 
without  fraudulent  intent.  Afterwards  having  become  em- 
barrassed, the  father  conveyed  property  to  his  daughter,  who 
meantime  had  married,  to  be  applied  in  discharge  of  the  ob- 
ligation of  the  bond;  and  the  deed  was  sustained  against 
creditors.  And  it  was  declared  that  equity  would  give  no 
relief  in  such  a  case.'  The  bond  was  held  not  to  have  been 
given  in  consideration  of  marriage,  and  was  accordingly  treated 
as  voluntary.* 

1  Giffiird,  V.  C.  (after  deciding  that  Tolontary  bond  to  his  son  which  be- 
the  fact  that  the  bond  was  payable  after  comes  the  consideration  of  his  marriage 
death  was  immaterial) :  '  Then  does  it  and  a  marriage  settlement,  with  the 
make  the  slightest  difference,  as  regards  father's  privity.  Payne  v,  Mortimer, 
the  statnte  of  Elizabeth,  that  this  is  a  1  GifiT.  118,  on  authority  of  George  v, 
yolnntary  debt  and  not  a  debt  for  value !  Milbanke,  9  Vea.  190,  195.  In  regard 
I  apprehend  when  yon  consider  that  to  the  question,  which  ia  not  to  be  con- 
statute  in  a  suit  of  this  description  you  fused  with  this  one,  whether  an  obliga^ 
look  at  what  the  legal  rights  of  the  par-  tion  has  been  executed  on  consideration 
ties  are ;  and  beyond  aU  doubt  in  a  of  marriage  see  Welles  v.  Cole,  supra, 
court  of  law  a  debt  of  this  kind  would  And  see  Goldicutt  v.  Townsend,  28  Beav. 
be  a  perfectly  good  debt,  and  the  creditor  445,  451,  that  a  voluntary  promise,  made 
would  be,  to  all  intents  and  purposes,  a  before  marriage,  on  the  faith  of  which 
perfectly  good  creditor,  and  constituted  a  no  act  is  done  before  the  marriage,  but 
creditor  by  an  act  inter  vivos.  If  that  after  the  marriage  a  settlement  is  made 
IB  his  position  in  a  court  of  law,  I  am  at  in  accordance  with  the  promise,  does 
a  loss  to  see  why,  as  regards  a  voluntary  not  thereby  become  a  promise  made  for 
settlement  under  the  statute  of  £liza-  value;  declaring  Dundas  v,  Dutens,  2 
beth,  his  legal  rights  should  not  be  Cox,  2S5,  overruled  upon  that  point, 
given  to  him  in  this  court.'  See  Fletcher  To  the  same  effect,  Tweddle  v.  Atkin- 
9.  Fletcher,  4  Hare,  67,  74,  quoted  infra,  son,  1  Best  &  S.  893.  See  as  to  Dundas 
p.  162,  note.  v.  Dutens,  Warden  v,  Jones,  2  De  G.  fc 
*  WeUes  V,  Cole,  6  Gratt.  645.  J.  76 ;  Lassence  v.  Tiemey,  1  Macn.  & 
'  A  voluntary  bond  may,  by  reason  G.  551,  distinguishing  Hammersley  v. 
of  matter  ez  post  facto,  cease  to  be  De  Biel,  12  Clark  k  F.  45.  Ante,  p. 
voluntary  ;  as  where  a  father  gives  a  184;  chap.  18,  §  7* 
▼ou  11.— 11 


162  CIBCUMVKNTION.  [CHAP.  VI. 

This  being  the  law,  it  follows  a  fortiori,  that  if  on  arrears 
of  payments  due  nnder  the  voluntary  obligation,  a  new  obli- 
gation for  such  arrears  should  be  given,  the  obligee  would  be  a 
creditor ;  for  now,  it  is  held,  the  new  obligation  is  to  be  con- 
sidered as  founded  upon  value  and  is  not  voluntary.  Thus  in 
a  case  ^  before  Lord  Hardwicke  it  appeared  that  A  had  granted 
two  annuities  to  B,  one  of  them  being  purely  voluntary,  the 
other  being  in  part  for  arrears  which  had  accrued  on  the 
first,  and  in  part  for  another  consideration  deemed  valuable. 
In  a  contest  between  B  and  bond  creditors  of  A,  it  was  held 
that  B  should  have  priority.  And  the  doctrine  of  this  case 
was  reaffirmed  by  Sir  Wm.  Grant.^  It  follows  that  B  would 
be  a  creditor  within  the  statute  of  18th  Elizabeth  and  the 
like  statutes  in  this  country.* 

The  same  rule  applies  to  voluntary  covenants  *  performable 
during  life  or  afterwards,^  and  apparently  to  all  voluntary 
sealed  undertakings^  enforceable  against  the  maker  J    The 

1  Stiles  V,  Attorney-Qen.  2  Atk.  152.  and  the  court  is  not  called  npon  to  do 

*  Qilham  v.  Locke,  9  Ves,  618.  any  act  to  perfect  it.'    Wigram,  Y.  C. 

*  Lord  Hardwicke  :  '  Though  the  in  Fletcher  v.  Fletcher,  supra,  at  p.  74. 
grant  of  the  first  annuity  may  be  volun-  See  also  Williamson  v,  Codrington,  1 
taiy,  taken  singly,  yet  the  recital  in  the  Yes.  611,  514. 

second  will  alter  the  nature  of  it  and  ^  Alexander  v,  Brame,  supra, 

turn  it  into  a  valuable  consideration ;  *  See    Markwell    v.    Markwell,    S4 

for  as  there  were  arrears  on  the  first,  Beav.   12;    Cox  v,  Barnard,   8   Hare, 

there  is  no  doubt  that  this  was  a  just  810 ;  Williamson  v,  Codrington,  1  Yes. 

and  lawful  debt,  and  the  promise  not  511,  514  ;  May,  nt  supra, 

to  sue  for  these  arrears  was  a  good  con-  ^  tf  the  undertaking  is  not  enforce- 

sideration,  and  from  that  time  the  first  able  against  the  maker,  or  against  his 

annuity  ceased  to  be  a  voluntary  grant.*  representative,    the    donee    i^    not    a 

There  was  no  actual  promise  not  to  sue,  creditor.     Thus  in  the  common  case 

so  far  as  the  report  shows ;  it  was  only  a  of  a  man's  giving  his  own  promissory 

presumption.     See  Welles  v.   Cole,   6  note  to  another  without  consideration, 

Gratt.  645,  657,  658.  whether  payable   before    or   after    his 


*  Fletcher  v.  Fletcher,  4  Hare,  67 
Alexander  v.  Brame,  19  Beav.  436 
8.  c.  on  appeal,  7  De  6.  M.  k  6.  525 
Lomas  v.  Wright,  2  Mylne  k  E.  769 


death,  that  will  not  make  the  donee 
a  creditor  either  of  the  maker  or  of 
his  estate.  HoUiday  v.  Atkinson,  2 
Bam.  &  C.  501  ;  Dawson  9.  Eearton, 


May,  Fraudulent  Conveyances,  167,  2d  8  Smale  &  Q.  187  ;  Burkitt  v.  Ransom, 
ed.  See  Watson  v.  Parker,  6  Beav.  2  Colly.  895  ;  Jefferys  v,  Jeiferys,  1 
288.     '  The  covenantor  is  liable  at  law,    Craig.   &  P.   188,   141  ;    HoUoway  «. 
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ground  upon  which  the  law  proceeds  is  that  a  contract  under 
seal  is  enforceable  regardless  of  consideration.  ^  Any  volun- 
tary bond  is  good  against  an  executor  or  administrator,  unless 
some  creditor  be  thereby  deprived  of  his  debt.'  ^  But  as  the 
qualification  indicates,  the  rule  proceeds  upon  the  supposition 

Headington,  8  Sim.  825 ;  Parish  v.  a  volantaiy  promissory  note  has  paid  in- 
Stone,  14  Pick.  198 ;  Loring  v.  Sum-  terest  upon  it,  and  then  has  renewed  it, 
ner,  28  Pick.  98 ;  Carr  v,  Silloway,  111  the  renewal  note  may  be  treated  as  good 
liaas.  24 ;  Warren  v.  Durfee,  126  Mass.  against  legatees  of  the  maker,  though 
838,  distinguishing  Worth  v.  Case,  42  not  against  his  creditors.  Dawson  v. 
N.  Y.  862,  on  the  ground  that  in  this  Kearton,  8  Smale  &  G.  187.  But  see 
latter  case  there  was  the  valuable  con-  Copp  v.  Sawyer,  6  N.  H.  886  ;  Hill  v, 
aideration  of  services  not  paid  for;  Buckmiuster,'6  Pick.  891. 
Whitaker  v.  Whitaker,  52  N.  Y.  368  ;  And  if  it  appear  that  a  testator  has 
Dodge  V,  Pond,  23  N.  Y.  69 ;  Harris  v.  duly  made  the  payee  of  the  testator^s 
Clark,  8  Comst.  98 ;  Craig  v,  Craig,  8  note  a  legatee,  however  inartificially,  in 
Barb.  Ch.  76  ;  Flint  v,  Pattee,  88  N.  H.  respect  of  the  sum  payable  by  the  note, 
520 ;  Raymond  v.  SeUick,  10  Conn.  480  ;  then  such  payee-legatee  becomes,  where 
Smith  V.  Kittridge,  21  Yt.  288.  Three  creditors  are  not  concerned,  entitled  to 
jadges  dissented  in  Worth  v.  Case,  supra,  payment  out  of  the  estate,  —  under  the 
Formerly  a  different  doctrine  was  laid  will,  not  in  virtue  of  the  note.  lioring 
down.  See  among  other  cases  Ellis  v,  v.  Sumner,  23  Pick.  98.  Morton,  J.  at  p. 
Nimmo,  Lloyd  &  G.  883,  and  Bunn  v,  102  :'  A  person  may,  by  his  will,  revive 
Winthrop,  1  Johns.  Ch.  829,  836.  See  a  note  barred  by  the  Statute  of  Limita- 
slso  Whitaker  v.  Whitaker,  supra,  at  tions,  or  give  effect  to  an  invalid  instm- 
pp.871, 872 ;  Story,  Equity,  §§  433,  987.  ment  There  are  several  cases  to  this 
The  donee  could  not  claim  by  way  of  effect  in  Vesey's  Reports.  "  I  will  that 
a  donatio  mortis  causa,  for  that,  like  an  a  certain  note  be  paid,*'  or  "  that  a  cer- 
oidinary  gift,  requires  delivery  of  the  tain  promise  be  performed,"  would  be  a 
property  ;  and  the  delivery  of  one's  own  valid  legacy  of  the  amount  of  the  note 
promissory  note  is  no  more  than  de-  or  of  the  thing  promised  to  be  done, 
livery  of  a  chose  in  action.  Pearson  v.  although  the  note  or  promise  were  in- 
Pearson,  7  Johns.  26  ;  Fink  v.  Fox,  18  valid.  It  seems  to  us  diat  the  language 
Johns.  145 ;  Harris  v.  Clark,  8  Comst.  of  this  will  is  equivalent  to  saying,  "  I 
93  (overruling  Wright  r.  Wright,  1  will  that  this  note  of  $1000  given  to 
Cowen,  598) ;  Whitaker  v,  Whitaker,  Nathaniel  Loring  junior,  be  paid." 
52  N.  Y.  368,  871  ;  Carr  v.  Silloway,  And  we  can  entertain  no  doubt  that 
111  Mass.  24  ;  Flint  v,  Pattee,  supra;  such  would  be  a  valid  legacy.  See 
Smith  V,  Kittridge,  supra.  Nor  where  Bibin  r.  Walker,  Ambl.  661.'  But 
the  intestate  delivered  his  note  to  a  of  course  this  would  not  make  the 
third  person,  to  be  given  to  the  payee  payee-legatee  a  '  creditor '  in  a  contest 
after  his  death,  could  the  instroctions  with  actual  creditors  of  the  testator. 
of  the  maker  be  enforced  as  a  declara-  ^  Lord  Hardwlcke,  in  Lechmere  v. 
tion  of  trust.  Carr  v,  Silloway,  supra.  Carlisle,  3  P.  Wms.  211,  222.  See 
But  it  is  said  that  where  the  maker  of  Welles  v.  Cole,  6  Gratt  645,  654. 
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that  the  gift  itself  is  not  in  fraud  of  creditors,  as  e.  g.  it  would 
be  in  case  of  the  inability  of  the  giver  to  make  it  in  justice 
to  his  creditors.  If  the  gift  could  not  be  made  without  de^ 
feating  creditors,  it  will  be  obnoxious  to  the  statutes  though 
it  take  the  form  of  a  sealed  agreement ;  ^  no  presumption  of 
consideration  would  be  conclusive  in  such  a  case. 

§  11.  Lien  CREDrroBS. 

Lien  creditors  have,  as  regards  future  conveyances,  no 
need  of  the  statutes  against  fraudulent  conveyances,  for  all 
conveyances  made  after  the  lien  has  attached  are  subject  to 
it,  It  is  said  accordingly,  in  England,  and  it  is  held  in  some 
of  our  states,  that  lien  creditors  are  not  within  the  statutes.^ 
If  however  the  property  covered  by  the  lien  is  not  sufficient 
for  the  debt,  then  the  lien  creditor,  in  respect  of  the  deficiency, 
clearly  falls  within  the  designation  of  ^creditors  and  others;' * 
and  the  same  would  be  true,  it  seems,  if  the  lien  should  be 
released.*  Nor  does  the  rule  that  lien  creditors  are  not 
intended  mean  that  such  a  creditor  will  not  be  protected 
against  acts  like  waste.^ 

§  12.  Remaindermen. 

Remaindermen  may  come  within  the  designation  of  *  credi- 
tors and  others ; '  and  this  too  whether  the  property  is  realty 

^  Cases  last  cited  ;  Goldicutt  v,  *  Harman  v,  Ricbard8»  10  Hare,  81, 
^ownsend,  28  Beav.  445  ;  Lomas  v.  mortgagee  in  a  case  of  deficiency  pro- 
Wright,  2  Mylne  &  K.  769  ;  Ex  parte  ceeding  against  an  alleged  volantaiy 
Spurrier,    Mont    246  ;    Fairebeard  v.  conveyance. 

Bowers,  Prec  Ch.  17 ;  8.  c.  2  Vem.         *  In  Massachusetts  if  a  mortgagee  (at 

202  ;  May,  nt  supra.  least  of  goods)  attach  the  mortgaged 

^  May,  Fraudulent  Conreyances,  168,  property,    he    waives    his    mortgage. 

2d  ed. ;  Fordyce  v.  Hicks,  76  Iowa,  41,  Evans  v.  Warren,  122  Mass.  808.    That 

44 ;  Smith  v.  Grimes,  43  Iowa,  856  ;  is  hard  to  understand ;  but  the  mort- 

Witman's  Appeal,  45  Penn.  St.   455,  gagee  would  probably  become  a  '  cred- 

463  ;  Haak's  Appeal,  100  Penn.  St.  59  ;  itor '  thereby  within  the  meaning  of  18 

Armington  v.  Ban,  lb.  165,  168  ;  Zuver  £liz.  c.  5. 
V,  Clark,   104  Penn.  St  222.    As  to        *  Witman's  Appeal,  supra, 
the  consequences  of  this  see  chapter 
16,  towards  the  end. 
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or  personaltf.  Thus  if  the  life  tenant  of  land  commit  or 
wrongfully  suffer  waste,  the  remainderman  will  have  a  claim 
under  which  he  can  upon  occasion  invoke  the  protection  of 
the  statute  against  fraudulent  conveyances.^  So  where  per* 
sonalty  is  invested  for  A  for  life,  and  thereafter  for  B,  B 
comes  within  the  meaning  of  the  statute  and  is  entitled  to 
the  benefit  provided  for  by  it.^ 

§  18.  Credftors  bt  Representation. 

There  is  some  want  of  harmony  among  the  authorities  in 
regard  to  the  position  of  a  legal  representative  of  the  debtor, 
or  of  one  who  takes  his  estate  for  others,  —  administrator, 
executor,  assignee,  trustee,  receiver,  or  the  like;  does  such 
person  come  within  the  designation  of  '  creditors  and  others '  7 
This  is  largely  a  matter  of  special  statute ;  for  certain  pur- 
poses, as  e.  g.  administration  in  bankruptcy,  it  is  entirely  a 
question  of  the  bankruptcy  law  whether  such  person  can  be 
treated,  and  how  far  he  can  be  treated,  as  a  creditor,^  —  but 
that  is  a  matter  of  a  different  kind  of  statute  altogether  from 
the  statute  of  Elizabeth  and  its  counterparts  in  this  country. 

It  would  doubtless  be  held  by  most  courts,  in  the  absence 
of  statute  to  the  contrary,  that  an  assignee  or  a  trustee  of 
the  debtor  in  a  conveyance  for  the  benefit  of  creditors  in 
general  or  particular  creditors  would  fall  within  the  desig- 
nation of  our  statutes.^     The  only  statutes  perhaps  which 

1  See  Witman*!  Appeal,  46  Penn.  St  Anderson  v.  Maltby,  2  Yes.  Jr.  244, 

455,  408,  ante,  p.  141,  note.  255 ;  Tarleton  v.  Liddell,  17  Q.  B.  890. 

s  Soden  v.  Soden,  84  N.  J.  £q.  115.  *  Holmes  v,  Penney,  8  Kay  &  J.  90  ; 

*  The  law  of  England  makes  an  as-  Root  v.  Potter,  59  Mich.  498  ;  Harri- 

•ignee  oratmstee  in  bankruptcy  a  cred-  man  v.  Hart,  55  Mich.  64  ;  McMasters 

iter,  representing  the  creditors  for  all  v,  Campbell,  41  Mich.  518  ;  Robinson 

pvirpoees.     May,   Frandnlent  Convey-  v.   Bliss,   121   Mass.  428 ;    Cooper  v. 

anoea,  170,  2d  ed.;   1  Geo.  4,  c.  119,  Perdue,  114  Ind.  207.    -And  the  as- 

S  7  ;   82  and  88  Vict.  o.  71,  g§  14  et  signee  has  the  right  to  elect  to  affirm  or 

aeq.;  46  and  47  Vict  c  52 ;  §§  56,  57  ;  avoid  the  debtor's  conveyances  in  ft«ud 

Ware  v.  Gardner,  L.  B.  7  Eq.  817  ;  Doe  of  his  creditors.     Freeland  v,  Freeland, 

d.  Grinuby  o.  Ball,  11  Meea.  k  W.  581 ;  102  Mass.  475.    But  this  right  is  piob- 
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could  prevent  this  are  the  special  Btatutes  which  govern 
assignments  in  pais ;  and  these  in  general  concern  only  cer- 
tain assignments  of  the  kind.^  In  regard  to  receivers  too, 
most  conrts  would  hold,  it  is  conceived,  that  they  fall  within 
the  designation  of  '  creditors  and  others '  of  the  statutes 
against  fraudulent  conveyances,  when  not  afiFected  by  other 
legislation.'  Of  administrators  and  executors  it  is  perhaps 
more  generally  laid  down  that  they  occupy  the  double  capa- 
city of  representatives  of  the  deceased  debtor  and  also  of  his 
creditors,  and  in  the  latter  position  they  are  within  the  stat- 
utes in  question ;  *  but  in  many  states  the  contrary  is  held.^ 

ably  no  more  than  a  sound  discretion,  ther  as  to  assignees  and  trustees,  see 
A  purchaser  from  a  debtor  can  maintain  chapter  18,  §  8  ;  as  to  assignees  for 
an  action  for  damages  against  one  of  the  Talue  see  chapter  18,  §  4. 
debtor's  creditors  for  interfering  with  *  Bate  o.  Grsham,  11  N.  T.  287  ; 
the  property  bought,  in  the  hands  of  Babcock  v.  Booth,  2  HiU,  181  ;  Frost 
such  purchaser,  after  the  debtor  has  v.  Libbey,  79  Maine,  66 ;  Fraser  v.  Pas- 
gone  into  bankruptcy  and  an  assignee  sage,  68  Mich,  561 ;  Smith  v.  Grim, 
has  been  appointed.  Fomroy  v.  Lyman,  26  Peun.  St.  96  ;  Bouslough  v.  Bou»- 
10  Allen,  468.  lough,  68  Penn.  St.  496  ;  Wheeler  v, 

^  It  is  held  in  some  states  that  such  Single,  62  Wis.  880  ;  Fomiquet  v,  For- 

sssignee   can   only  avoid   conveyances  stall,  84  Miss.  87  ;   Martin  v.  Bolton, 

which  his  assignor  could  avoid.     Pills-  76  Ind.   296  ;    Parker  v.   Flagi^   127 

bury  V.  Kingon,  31  N.  J.  619  ;  Roan  Mass.  28  (executor);  Putney  o.  Fletcher, 

V.  Winn,  98  Mo.  608.  148  Mass.  247  ;  Welsh  v.  Welsh,  105 

s  FUley  v.  King,  49  Conn.  211 ;  Mass.  229  ;  Chase  v.  Redding,  18  Gray, 
Greene  v.  Sprague  Manuf.  Co.  62  Conn.  418  ;  Bassett  v.  McKenna,  52  Conn. 
885  ;  Bassett  v.  McKenna,  ib.  487  ;  487  ;  Mesmer  v.  Jenkins,  61  Cal.  151 ; 
Harriman  v.  Hart,  56  Mich.  64  (re-  Kelly  v.  Murphy,  70  Cal.  560  (execu- 
ceiver  acting  in  place  of  assignee);  trix).  See  also  Van  Dyke  v.  Van  Dyke, 
Dunham  v.  Byrnes,  86  Minn.  106,  cit-  31  N.  J.  £q.  176.  If  however  the  per^ 
ing  Porter  v.  Williams,  9  N.  Y.  142 ;  sonal  representative  refuse  to  take  the 
Wright  V.  Nostrand,  94  N.  Y.  81,  42 ;  proper  steps  against  a  fraudulent  con- 
Barker  V.  Dayton,  28  Wis.  867,  and  veyance  of  the  intestate,  a  creditor  may 
other  cases.  act.      Bate  v,  Graham,   supra ;  Frost 

Contra    formerly   in    New    Jersey,  v.  Libbey,  supra. 
Higgins  V.  Gillesheiner,  26  N.  J.  Eq.  .      ^  Beebe    v.    Saulter,    87   111.   518  ; 

808.     Now  see  MiUer  v.  Mackenzie,  29  White  v.  Russell,  79  IlL  156  ;  Partee 

N.   J.   Eq.   291  ;   Smith  v.  Wood,  42  v.  Mathews,  58  Miss.  140  ;  Burton  v. 

N.  J.  Eq.  568;  Moore  v.  Williamson,  44  Farinholt,  86  N.  Car.  260  ;   Estes  o. 

N.J.  Eq.  496.    If  the  assignee  or  trustee  Rowland,  16  R.  I.  127  ;  Zoll  v.  Soper, 

refuse  to  proceed,   creditors  may  act.  76  Mo.    460 ;    Cobb  v.   Norwood,   11 

See  Filley  o.  King,  49  Conn.  211.    Fur-  Texas,  556  ;  Wilson  v,  Demander,  71 
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It  has  even  been  declared  that  the  debtor  himself  may  dis- 
affirm his  fraudulent  conveyance  against  a  participating 
grantee  and  then  recover  back  the  property  or  its  value  for 
the  benefit  of  his  creditors;^  but  that  is  virtually  holding 
that  a  man  may  be  his  own  assignee,  which  is  rather  dan- 
gerous doctrine. 

§  14.  Fbaud  inteb  Alios. 

Creditors  of  one  man  cannot  attack,  as  fraudulent,  trans- 
fers by  another  from  whom  the  former  has  claimed.  Thus  a 
sheriff,  defending  a  levy  of  property  as  the  property  of  A,  can- 
not show  that  B,  under  whom  A  claims,  had  conveyed  the 
same  to  the  plaintiff  C  in  fraud  of  his,  B's,  creditors ;  for  that 
would  not  show  any  title  in  A  or  want  of  title  in  C.  The 
fraud  was  an  affair  in  which  B's  creditors  alone  were  con- 
cerned ;  A's  creditors  had  nothing  to  do  with  it«^  Bat  the 
intent  of  one  and  the  same  man  to  defraud  one  set  of  his 
creditors  will  as  a  rule,  unless  statute  interferes,  operate  as  the 
intent  to  defraud  another  set ;  ^  that  is  a  very  different  thing. 
Of  course  a  debtor  cannot  object  to  fraud  not  practised  upon 
him.* 

§  15.  Subsequent  Creditobs. 

The  difference  between  existing  and  subsequent  creditors 
has  been  considered  at  length  in  another  place  ;^  here  we 
have  only  to  consider  what  makes  one  a  subsequent  creditor. 

Texas,  608  ;   Boggs  o.  McCoy,  16  W.  and  seeks  to  reinstate  himself  in  the 

Va.  344  ;  Crawford  v.  Lehr,  20  Kans.  possession  of  his  property  in  order  to 

509.  pay  his  creditors,  he  may  do  so.' 

1  Carll  9.  Emery,  148  Mass.  82.    On         *  Bond  v.  Endicott,  149  Moss.  282. 
the  facts  in  this  case  no  harm  conld  See  also  Lewis  v.  Rice,  61   Mich.  97, 
tesolt ;  the  danger  is  in  the  principle  that  the  creditor's  right  of  action  can- 
implied.    The  principle  is  thus  stated  not  be  sold, 
by  the  court :  '  When  a  party  who  has         '  Ante,  p.  89. 
transferred  property  to  delay  or  defraud        ^  Harding  v.  Colon,  123  Mass.  299. 
creditors  abandons  his  fraudulent  pur-         *  Ante,  pp.  89  et  seq. 
pose,  apprising  the  other  party  thereof^ 
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In  all  the  foregoing  cases  of  this  chapter  the  creditor  is  as- 
sumed to  be  an  existing  creditor ;  a  creditor,  that  is  to  say, 
of  the  time  when  the  fraudulent  conveyance  was  made.  Nor 
is  the  party  a  subsequent  creditor  by  reason  of  the  fact  that 
no  judgment  establishing  the  validity  of  the  claim  had  been 
rendered;  the  claim,  if  enforceable,  makes  the  claimant  a 
creditor  from  its  date.  And  though  a  judgment  upon  that 
claim  puts  an  end  to  it  by  merging  it  into  the  higher  obli- 
gation of  the  law,^  it  does  not  so  destroy  it  as  to  make  the 
creditor  under  it  a  creditor  subsequent  to  any  conveyance 
before  made  by  the  debtor ;  whether  the  creditor  is  an  exist- 
ing or  a  subsequent  creditor  is  determined,  generally  speaking, 
by  the  original  demand,  not  by  the  judgment. 

Under  the  rule  said  to  obtain  in  some  states,  by  which  it 
is  declared  that,  if  a  conveyance  by  a  debtor,  was  merely 
voluntary,  'without  intent  to  defraud,'  as  it  is  expressed, 
it  will  be  good  against  subsequent  creditors  tliough  it  was  in* 
valid  towards  creditors  of  the  time ;  ^  —  under  this  rule  it  may 
become  important  in  a  particular  case  to  determine  whether 
the  creditor  was  such  at  the  time  of  the  gift  or  only  became 
such  afterwards.  Some  aspects  of  this  subject  were  touched 
upon  in  a  preceding  chapter,  in  considering  the  construction 
of  the  word  *  intent.*  •  We  there  found  a  distinction  taken  in 
cases  of  recognized  authority  between  a  mere  possible  liability 
and  a  debt«  Cases  were  there  referred  to,  such  as  suits  for 
breach  of  promise  of  marriage,  in  which  it  was  uncertain 
whether  a  judgment  would  ever  be  recovered  at  all,  or  what 
the  damages  might  be  in  event  of  recovery ;  and  in  these  it 
was  considered  that  the  fact  that  the  plaintiff  recovered  did 
not  make  him  a  creditor  of  the  time  when  the  liability  was 
incurred,  for  the  purpose  of  avoiding  a  conveyance  which  did 
not  necessarily  hinder  or  defraud  creditors.* 

1  Bigelow,  Estoppel,  108,  6th  ed.  «  Ex  parte  Meroer,  17  Q.  B.  D.  290, 

s  Pelham  v.  Aldrich,  8  Gray,  615.        G.  A.,  ante,  p.  109.   ' 
•  Ante,  pp.  108-105,  108-111. 
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A  Massachusetts  case  above  cited  ^  furnishes  an  illustration 
of  the  rule  as  applied  in  that  state.  It  was  a  writ  of  entry  to 
recover  land  conveyed  by  the  defendants'  grantor  to  the  de- 
fendants by  a  deed  treated  as  if  it  had  been  voluntary.^  This 
conveyance  had  been  made  without  any  intention,  in  point  of 
fact,  to  defraud.  Shortly  after  the  conveyance  the  plaintiff 
recovered  costs  against  the  grantor,  in  a  suit  which  the 
grantor  had  ultimately  failed  to  sustain  against  the  present 
plaintiff.  It  was  held  that  the  plaintiff  was  not  a  creditor 
at  the  time  of  the  conveyance,  and  that  therefore,  upon  the 
distinction  above  referred  to,  the  action  could  not  be  main- 
tained. But  that  distinction  in  general  is  rather  fine,  and 
has  not  much  to  commend  it,^  though  as  applied  to  a  case 
of  costs  it  appears  to  be  well  enough,  —  that  is  to  say,  the 
case  of  costs  may  well  be  treated  as  creating  a  debt  subse- 
quent to  a  conveyance  made  pending  the  suit.^ 

§  16.  Promise  fob  Benefit  of  Another's  Creditors. 

If  A  make  a  promise  for  value  to  B,  to  pay  B's  creditors, 
do  B's  creditors  thereby  become  creditors  of  A,  so  as  to  be 
able  to  take  the  benefit  of  the  statutes  against  fraudulent 
conveyances  upon  A's  making  away  with  his  property  in 
fraud  of  his  creditors  ?  The  answers  are  somewhat  discord- 
ant; and  generally  they  are  only  to  be  indirectly  inferred. 
The  authorities  are  perhaps  more  numerous  in  favor  of  the 
role  that  a  promise  by  A  to  B  for  the  benefit  of  C  can, 
ipso  facto,  be  sued  upon  by  C ;  ^  but  it  is  doubtful  whether 

1  PeUiam  v,  Aldrich,  8  Gtbj,  615.  *  Ogden  v.  Prentice,  83  Barb.  160  ; 

*  It  was  not  voluntary  in  reality,  Sterens  v.  Works,  81  Ind.  445,  449. 
thongh  the  consideration  was  '  perhaps         *  Lawrence  v.  Fox,  20  N.  Y.  268  ; 
not  adequate.'    It  might  well  have  been  Hand  v,  Kennedy,  88  N.  Y.  149,  154, 
disposed  of  on  the  footing  of  valoable  and  cases  cited ;  Miller  v.  Florer,  15 
consideration,  bona  fide.  Ohio  St  148, 151 ;  Devol  v.  Mcintosh, 

*  It  appears  to  be  dne  to  oonfttsion  28  Ind.  629 ;  Cross  v,  Tmesdale,  28 
as  to  the  term  'intent,'  in  the  phrase  Ind.  44  ;  Scott  v.  Gill,  19  Iowa,  187 ; 
*  intent  to  delay,  hinder,  or  defraud '  of  Rice  v.  Savery,  22  Iowa,  470  ;  Fleischpr 
thfl  statute.  9.  Dignon,  53  Iowa,   288  ;  Rogers  v. 
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the  weight  of  authority  is  with  the  numerical  superiority.^ 
The  subject  is  affected  by  statute  in  some  states,  to  the  bene- 
fit of  creditors  ; '  though  that  probably  was  not  intended. 

Where  the  rule  prevails  that  one  for  whose  benefit  a  con- 
tract is  made  can  sue  upon  it,  such  person  is  a  creditor  for 
the  purposes  of  the  statutes  against  fraudulent  conveyances ; ' 
and  where  this  rule  in  itself  is  denied,  that  would  be  true  of 
those  exceptions  in  which  it  is  admitted  that  the  beneficiary, 
though  not  a  party  to  the  contract  and  not  a  promisee  from  the 
promisor,  can  sue.^  One  of  the  exceptions  consists  of  cases 
in  which  the  defendant  has  money  which  in  equity  and  good 
conscience  belongs  to  the  plaintiff,  ^  as  where  one  person  re- 
ceives from  another  money  or  property  as  a  fund  from  which 

GosneU,  58  Mo.  689  ;  Allen  v,  Thomas,  father  to  give  her  a  sum  of  money  if  he 

8  Met.   (Ky.)   198;    Wiggins  v.   Mc-  performed  a  certain  care.     Bat  there  la 

Donald,  18  Cal.  126  ;  Carnegie  v.  Mor-  no  modem  case  in  which  the  proposition, 

rison,  2  Met.  381,  396 ;  Brewer  v.  Dyer,  has  been  supported.    On  the  contrary  it 

7  Cash.  337,  340.     As  to  the  last  two  is  now  established  that  no  stranger  to 

cases  see  Exchange  Bank  v.  kice,  107  the  consideration  can  take  advantage 

Mass.  37,  41.  of  a  contract,  although  made  for  his 

^  Tweddle  v.  Atkinson,  1  Bi\  t  &  S.  benefit.'  One  of  the  early  cases  of  the 
893;  Mellen  v,  Whipple,  1  Gray,  317  ;  kind  was  Dutton  v.  Poole,  2  Lev.  210  ; 
MilUrd  V.  Baldwin,  8  Gray,  484  ;  Field  8.  c.  ib.  318  ;  affirmed  in  Exch.  Ch.  T. 
V.Crawford,  6  Gray,  116;  Dow  v.  Clark,  Raym.  802.  But  as  to  that  case  see 
7  Gray,  198  ;  Colbum  v.  Phillips,  13  Tweddle  v.  Atkinson,  at  p.  396,  Wight- 
Gray,  64  ;  Flint  v.  Pierce,  99  Mass.  man,  J.,  and  p.  399,  Blackburn,  J. 
68  ;  Exchange  Bank  v.  Bice,  107  Mass.  >  See  e.  g.  Miller  v.  Florer,  15  Ohio 
37.  St.  148,  the  common  statute  giving  the 

In    Tweddle   v,    Atkinson,    supra,  right  of  action  to  the  real  party  in  in- 

Wightman,  J.  said  :  '  Some  of  the  old  terest.     But  that  is  not  the  necessary 

decisions  appear  to  support  the  prop-  effect  of  such   a   statute;    the  object 

osition  that  a  stranger  to  the  consider-  osually  is  to  give  assignees  the  right 

ation  of  a  contract  may  maintain  an  to  sue  in  their  own  names, 
action  upon  it,  if  he  stands  in  such  a        *  Fleischer  v,  Dignon,  53  Iowa,  288. 
near  relationship  to    the    party   from         ^  Gray,  J.  in  Exchange  Bank  v.  Rice, 

whom  the  consideration  proceeds  that  107  Mass.  37»  42.     '  That  class  of  cases 

he  may  be  considered  a  party  to  the  .  .  .  includes  Carnegie  v.  Morrison  [2 

consideration.     The  strongest  of  those  Met.  881],  and  most  of  the  earlier  cases 

cases  is  that  cited  in  Bourne  vl  Mason,  in  this  commonwealth,  as  well  as  the 

1  Yentr.  6,  in  which  it  was  held  that  later  cases  of  Frost  v.  Gage,  1  Allen, 

the  daughter  of  a  physician  might  main-  262,  and  Putnam  v.  Field,  108  Mass, 

tain  assumpsit  upon  a  promise  to  her  556.' 
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certain  creditors  of  the  depositor  ai'e  to  be  paid,  and  promises 
either  expressly  or  by  implication  from  his  acceptance  of  the 
money  or  property  without  objection  to  the  terms  on  which 
it  is  delivered  to  him,  to  pay  such  creditors.'  ^ 

Another  exception,  formerly  but  not  now  admitted,  in- 
cluded cases  in  which  a  man  has  made  a  promise  for  the 
benefit  of  his  wife  or  child.^  A  third  exception  was  made 
by  a  case^  in  which  the  defendant  had  made  a  written  prom- 
ise to  the  lessee  of  a  shop  to  take  his  lease  (under  seal)  and 
pay  the  rent  to  the  lessor  according  to  its  terms,  entered  into 
possession  of  the  shop  with  the  lessor's  knowledge,  paid  rent 
to  him,  and  then,  before  the  expiration  of  the  lease,  left  the 
shop,  and  was  held  liable  to  an  action  by  the  lessor  for  the 
rent  subsequently  accruing.  But  doubt  has  been  thrown 
upon  this  case.*  If  it  appear  however,  whether  directly  or 
by  fair  implication,  that  the  defendant  has  promised  the 
plaintiff,  as  by  promising  the  plaintiff's  agent  knowing  or  not 
knowing  him  to  be  such,  then  clearly  the  plaintiff  becomes 
his  creditor,  and  comes  within  the  protection  of  the  statutes 
against  fraudulent  conveyances.^ 

§  17.  Undeb  special  Statutes. 

In  some  of  the  special  statutes  against  fraudulent  convey* 
ances,  such  as  those  concerning  the  sale  or  assignment  of 
goods  without  delivery  of  possession,  there  will  be  found  a 
particular  definition  of  the  term  ^  creditors,'  a  definition  i.  e.  for 
the  purposes  of  that  statute.    Thus  in  section  6th  of  the  New 

1  Exchange  Bank  v.  Bice,  sapra.  ^  Exchange  Bank  v.  Bice,  supra. 

*  Felton  V.  Dickmson,  10  Mass.  287,         *  lb.  ;  Lilly  v.  Hays,  6  Ad.  &  K 

OTermled  in  Exchange  Bank  v.  Bice,  548 ;  s.  c.  1  Nev.  &  P.  26  ;  Walker  o. 

supra.    And  see  Tweddle  o.  Atkinson,  Bostron,  9  Mees.  &  W.  411 ;  Sims  v. 

1  Best  k  S.  898  ;  Jefferys  v,  Jeffer3rs,  1  Bond,  5  Barn,  k  Ad.  889  ;  8.  c.  2  Nov. 

Craig  &  P.  188 ;  HoUoway  v.  Heading-  &  M.   608  ;    Huntington  v.   Knox,   7 

ton,  8  Sim.  325.    These  cases  overrule  Cush.   871 ;    Barry  v.  Page,  10  Gray, 

Ellis  V.  Nimmo,  Lloyd  k  6.  848,  and  898 ;  Hunter  v.  Giddings,  97  Mass.  41 ; 

earlier  dicta  and  decisions.  Ford  v.  Williams,  21  How.  287.     See 

s  Brewer  v.  Dyer,  7  Cush.  837.  Bice  v.  Savery,  22  Iowa,  470. 
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York  starace  on  the  subject  before  mentioued  it  is  provided 
that  the  term  ^  creditors  *  shall  be  construed  to  include  all 
persons  who  shall  be  creditors  of  the  vendor  or  assignor  at 
any  time  whilst  the  property  shall  remain  in  his  possession 
or  under  his  control.^  And  that  is  a  common  proyision.^ 
Creditors  by  simple  contract  are  protected  as  well  as  judg- 
ment creditors  ;  but  in  ordinary  cases  a  simple  contract 
creditor  is  not  as  such  in  a  position  to  assert  his  rights  under 
the  statute.  He  should  have  a  judgment  and  a  lien;^  the 
statute  is  not  peculiar  in  that  respect 

§  18.  Satisfaction  of  Judgment. 

A  creditor  by  judgment  remains  a  creditor  though  the 
judgment  is  satisfied  of  record,  if  the  satisfaction  was  en- 
tered by  reason  of  a  void  execution  and  sale  of  property. 
And  the  debtor  brings  himself  within  the  condemnation  of 
the  law  by  a  subsequent  conveyance  of  such  property  (or 
of  any  other)  made  with  intent  to  defeat  the  further  prose- 
cution of  the  claim.  It  does  not  matter  that  no  suit  or  pro- 
ceeding of  any  sort  may  be  maintainable  upon  the  judgment^ 

1  Ante,  p.  86.  *  Southard  v.  Benner,  72  N.  Y.  424, 

«  Ante,  p.  87.    The  statutes  of  Vir-  AUen,  J.  ;  Geery  v.  Geeiy,  68  N.  Y. 

ginia  and  of  West  Vii^uia  contain  the  256 ;    Frisbey  v.  Thayer,    25    Wend, 

following  :  '  The  words  *'  creditors  "  and  896. 

*' purchasers,"  where  used  in  any  pre-  *  Plimpton  v.  Goodell,  148  Mass. 
vious  section  of  this  chapter,  shall  not  118.  The  learned  judge  who  delivered 
be  restricted  to  the  protection  of  credi-  the  opinion  of  the  court,  Mr.  Justice 
tors  of  and  purehasers  from  the  grantor.  Field,  says  on  p.  867,  that  *  if  the  de- 
but shall  extend  to  and  embrace  aU  fendant  knew  or  was  advised  that  the 
creditors  and  purehasers  who,  but  for  levy  was  void,  she  could  actually  intend 
the  deed  or  writing,  would  have  had  to  defeat,  delay,  or  defraud  the  plaintiff 
title  to  the  property  conveyed,  or  a  in  making  a  conveyance  of  her  property, 
right  to  subject  it  to  their  debts.'  Va.  although  his  judgment  remained  satis- 
Code,  1878,  c  114,  §  11 ;  W.  Va.  Code,  fled  of  record.'  It  was  a  fact  that  the 
c.  74,  f  11.  See  Henderson  v,  Hepburn,  defendant  did  know  that  the  levy  was 
8  Call,  198 ;  Land  v.  Jeffries,  5  Band,  void ;  but  it  is  apprehended  that  the 
211 ;  Thomas  v.  Gaines,  1  Gratt  847  ;  decision  must  have  been  the  samewhst- 
McCandlish  v.  Keen,  18  Gratt  616  ;  ever  she  knew  or  supposed,  where  there 
Dabney  v.  Kennedy,  7  Gratt.  817.  was  an  intent  to  defraud. 
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CHAPTER  vn, 

INTENT:   POSITIVE  ELEMENTS:    VOLUNTARY 

ALIENATIONS. 

The  great  question  now  calling  for  consideration  relates 
to  the  word  *  intent'  in  the  expression  '  intent  to  delay,  hinder, 
or  defraud.*  We  have  already  reached  a  negative  conclusion 
in  the  chapter  on  the  Construction  of  the  Statute,  to  wit,  that 
the  statute  of  13th  Elizabeth  does  not  ordinarily  call  for 
proof  by  the  creditor  of  any  intention  of  wrongdoing,  in 
point  of  fact,  on  the  part  of  the  debtor  in  making  the  alien- 
ation ;  ^  and  this  requires  the  affirmative  conclusion,  to  which 
we  have  referred,  that  the  standard  of  guilt  or  wrongfulness 
in  the  transaction  must  in  general  be  external.^  Some  gen- 
eral features  of  this  external  standard  have  also  been  pointed 
out.  It  remains  to  ascertain  in  detail  what  is  required  by 
law  to  satisfy  the  '  intent '  of  the  statute.^ 

1  Corporations  may  have  Intent  to  de-  claims  of  crediton,  compelled  simply 

fraud.     Curtis  v.  Leavitt,  15  N.  Y.  9  ;  to  say  tliat  the  creditor  was  not  bound 

a  c.  17  Barb.  809 ;  Smith  v.  Morse,  2  by  his  debtor's  act.    Thns  in  a  Pennsyl- 

Cal.  524.  vanla  case,  Peters  v.  Light,  76  Penn. 

*  For  the  cases  in  which  this  is  not  St.  289,  an  assignment  by  an  insolvent 
tme  see  chapter  15,  f  2.  Bat  both  sec-  debtor  of  the  business  of  manufacturing 
tions  of  that  chapter  should  be  read  and  selling  iron  contained  a  clause  pro- 
together.  Tiding  that  the  assigned  should  carry 

*  The  fact  that  the  words  'intent  to  on  the  business  'so  long  as  the  creditors 
defraud '  are  generally  technical  words  may  determine  to  be  to  their  interest  to 
of  the  law,  and  so  not  safely  to  be  taken  do  so.'  The  clause  was  declared  clearly 
in  their  popular  sense,  has  sometimes  invalid  against  non-assenting  creditors  ; 
been  lost  sight  of,  where  the  act  of  the  but  it  was  said  that  it  did  not  indicate 
debtor  has  been  done,  in  point  of  (set,  any  fraudulent  intent,  though  it '  bound 
with  good  motives ;  and  courts  have  no  creditor  who  did  not  assent.'  See 
thought   themselves,  in  granting   the  also  the  weU-decided  case  of  Myers  v. 
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The  subjects  to  be  considered  in  examining  the  question 
here  proposed  have  been  referred  to  in  a  broad  way  at  the 
end  of  the  chapter  on  the  Construction  of  the  Statute.  Among 
them  a  general  class  of  voluntary  conveyances  calls  for  con- 
sideration, which  for  convenience  may  be  taken  in  hand  first 
of  all. 

Such  conveyances,  when  they  are  not  made  with  any  per- 
sonal intention  to  defraud  and  yet  are  invalid  against  credi- 
tors, have  sometimes  been  deemed  to  fall  just  without  the 
language  of  the  statute,  so  as  to  require  the  transaction  to 
be  treated  as  one  of  constructive  fraud;  but  that  seems  to 
be  a  clear  mistake.  Interpretation  alone  ^  works  out  the  fact 
that  the  statute  directly  embraces  those  voluntary  convey- 
ances, and  puts  them  on  the  same  footing  with  others  in 
which  there  may  be  no  personal  intention  to  defraud,  to  wit, 
as  fraudulent  in  contemplation  of  law.^  For  the  statute  may 
be  thus  paraphrased:  — 

Collins,  16  Ohioi  547.    If  it  were  not  satisfy  the  statute  ;  and  as  mucli  as 

important  to  emphasize  the  fact  that  that  is  proper,  because  the  debtor  may 

*  intent '  in  the  statute,  and  the  word  weU  be  presumt^d,  prima  facie,  to  know 

'  fraud '  as  well,  are  technical  terms,  his  own  pecuniary  condition.     But  he 

the  matter  might  be  passed  by  with  may  have  had  reason  to  suppose,  and  he 

the  remark  that  the  result  is  the  same.  may  have  accordingly  supposed,  that  his 

1  It  is  not  uncommon    to  confuse  Condition  would  justify  the  gift ;  and  in 

construction  with  interpretation.     Con-  such  a  case  the  transaction,  while  still 

struction  gives  a  character  to  an  act,  for  invalid,  would  properly  be  considered 

some  limited  purposes,  which  it  has  not  as  amounting  only  to  constructive  in- 

of  itself.    Thus  certain  conduct  subse-  tent  to  defraud.     YoL  1,  pp.  11,  12, 

quent  givQs  to  an  act  at  first  proper  885,  408. 

some  of  the  characteristics  of  fraud  ;  and  On  the  part  of  the  taker  too  (and 

80  the  act  conies  to  be  ti'eated  as  con-  giver  and  taker,  it  must  be  remembered, 

structively  fraudulent.     Vol.  1,  Introd.  may  stand  on  very  different  footings 

xii,  and  p.  884 ;  also  post,  chapter  1 5.  for  some  purposes)  there  may  be  no 

Interpretation  on  the  other  hand  is  only  fraud  ;  there  may  be  nothing  more  than 

translation.  the  fact  that  he  is  a  volunteer,  entirely 

But  it  is  conceived  that,  while  the  innocent  of  wrongdoing  and  of  notice 

grantor  of  an  invalid  voluntary  aliona-  of  wrongdoing.     And  important  conse- 

tion,  being  within  the  statute,  is  there-  quences  flow  from  the  fact,  as  will  be 

fore  guilty  of  '  intent  to  delay,  hinder,  seen  in  chapter  16,  §  1,  and  in  chapter 

or  defraud,*  he  is  so  guilty  by  prima  19,  §  1. 

facie  presumption  only.     That  would  ^  There  is  some  difference   in   the 
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All  alienations  by  debtors  made  with  intent  to  delay,  hin- 
der, or  defraud  their  creditors  and  others  are  void  against 
such  persons ;  but  (this  is  the  saving  of  the  statute)  alien- 
ations by  debtors,  made  bona  fide  and  for  value,  are  lawful. 
This  is  the  essence  of  the  statute  of  18th  Elizabeth ;  and  it 
shows  that  the  statute  must  embrace  voluntary  alienations 
invalid  against  creditors,  for  the  saving  does  not  declare  that 
alienations  made  bona  fide  are  lawful,  but  only  alienations 
made  bona  fide  and  also  for  value.  That  is  to  say,  interpreting 
declaratory  part  and  saving  of  the  statute  together,  which  is 
no  more  than  a  reading  of  the  statute,  the  following  or  some- 
thing like  it,  becomes  part  of  the  legislation  :  Voluntary 
alienation^  may  (in  proper  cases)  be  treated  as  having  been 
made  with  intent  to  delay,  hinder,  and  defraud  creditors, 
though  they  may  have  been  made  in  good  faith.^ 

effect  of  a  Tolantaiy  conveyance  and  to  defeat  creditors ;  but  if  he  includes 
a  conveyance  for  value,  successfully  in  it  property  to  such  an  amount  that, 
impeached  by  creditors.  A  volunteer  having  regard  to  the  state  of  his  prop- 
does  not  take  with  notice  necessarily,  erty  and  to  the  amount  of  his  liabilities, 
and  may  be  entitled  to  the  benefit  of  its  effect  might  probably  be  to  delay  or 
improvements  ;  secns  ordinarily  of  a  defeat  creditors  ;  if  the  court  is  satisfied 
purchaser  for  value  with  notice.  See  of  that,  the  deed  is  within  the  meaning 
chapter  16,  §  1.  of  ihe  dcUute.*  This  language  is  quoted 
^  This  is  the  true  view  on  authority,  with  approval  by  Lord  Ashbourne,  C. 
as  well.  In  Jenkyn  v.  Vaughan,  3  in  In  re  Moroney,  21  L.  R.  Jr.  27,  46. 
Drew.  419,  424,  Vice  Chancellor  Kin-  See  also  French  v.  French,  6  De  G.  M. 
derslly,  one  of  the  ablest  equity  judges  k  G.  95  ;  Crossley  v.  Elworthy,  L.  R. 
of  recent  times,  said  :  *  Now  the  stat-  12  £q.  158 ;  Freeman  v.  Pope,  L.  R.  5 
ute  of  18th  Eliz.,  cap.  6  .  .  .  avoids  Ch.  588,  541,  where  it  is  said,  'the  case 
deeds  which  are  made  with  intent  to  is  within  the  statute.'  See  however 
defraud  or  delay  creditors.  The  instm-  Clayton  v.  Brown,  80  G a.  490,  496. 
ment  must  be  made  with  intent  to  de-  It  should  not  be  supposed  to  follow 
fraud  creditors.  Now  no  doubt  an  that  voluntary  alienations  are  presump- 
instmment  may  be  executed  for  the  tively  unlawful ;  but  the  Legislature  of 
purpose  of  defrauding  subsequent  cred-  New  York,  after  the  decision  of  Chan- 
itors  [the  matter  in  question]  ;  and  cellor  Kent  in  Reade  v.  Livingston,  8 
with  regard  to  creditors  being  so  at  the  Johns.  Ch.  481,  ante,  p.  99,  found  it 
time,  it  is  established  that  it  is  not  necessary  to  add  to  the  statutes  a  clause 
necessary  to  show,  fix)m  anything  ac-  to  that  effect.  Ante,  p.  85,  §  4.  And 
toally  said  or  done  by  the  party,  that  the  example  of  New  York  has  been 
be  had  the  express  design  by  the  deed  widely  followed.      But  the  burden  is 
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But  though  a  Toluntary  alienation  bona  fide  made  ^  by  a 
debtor  may  be  within  the  very  meaning  of  the  statute,  the 
statute  does  not  declare,  either  in  terms  or  in  natural  mean- 
ing, that  a  voluntary  alienation  is  invalid  against  creditors. 
Something  more  than  want  of  value  is  required;  and  that 
something  more,  according  to  received  principles,  must  con- 
stitute, or  be  the  legal  equivalent  of,  the  ^  intent '  to  defeat 
creditors.  Nor  does  the  statute  tell  us  what  that  'intent' 
itself  means.  Here  is  the  place  for  construction  as  distin- 
guished from  interpretation ;  and  construction  has  laid  down 
the  following  proposition:  A  voluntary  alienation  by  or  on 
behalf  of  a  debtor,  which  has  the  direct  effect  to  delay,  hin- 
der, or  defraud  his  creditors,  is  within  the  statute ;  in  con- 
templation of  law  such  alienation  is  made  with  'intent'  to 
defeat  the  debtor's  creditors.  This  is  the  proposition  calling 
for  examination  as  expressing  the  chief  idea  of  that  part 
of  the  statute  which  goes  before  the  saving.  That  propo- 
sition requires  us  to  consider  sooner  or  later  what  makes  an 
alienation  voluntary,  and  also  what  are  the  circumstances 
under  which  a  voluntary  alienation  has  the  effect  to  defeat 
creditors. 

It  is  impossible  to  define  the  term  *  voluntary  alienation ' 
or  conveyance  without  the  use  of  some  term  which  itself  re- 
quires particular  explanation.  The  most  succinct  and  on*  the 
whole  the  most  satisfactory  definition  makes  use  of  the  term 
'valuable  consideration.'^    That  term,  plain  enough  in  ap- 

vpon  the  party  attacking  the  conyey-  in  Beade  v,  Livingston  has  been  adopted 

ance  to  show  that  it  is  fraudulent ;  and  even  by  statute  in  some  states.    Ante, 

though  this  is  to  be  shown  in  the  legal  ppu  88,  8S,  100 ;  post,  p.  180. 

sense  only,  it  is  not  shown  in  that  sense  Of  course  where  there  is  in  fact  an 

by  proof  that  it  is  voluntary  though  intention  to  delay  or  defraud  creditors 

made  by    a  debtor.      The   alienation  a  voluntary  alienation  will  be  invalid 

must  be  proved  to  be  wrongful ;  it  must  against  creditors 

be  opposed  to  what  we  have  called  the         >  The  original  meaning  of  the  term 

common  conscience.    Ante,  pp.  4,  10,  'voluntary'    in   this  connection   very 

16.    But  the  view  of  Ghanoellor  Kent  likely  was  the  etymological  one,  of  an 
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pearance,  is  in  reality  highly  technical  and  also  very  com- 
plex. It  appears  in  the  name  of  '  good  consideration '  in  the 
proviso  of  the  statute  of  Elizabeth,^  and  must  of  necessity  be 
examined  after  we  have  completed  the  declaratory  part  of 
the  statute,  unless  we  treat  the  declaratory  part  and  the 
proviso  together,  a  course  which  would  be  unnatural  and  lead 
to  no  little  inconvenience. 

We  must  then  be  content  for  the  present  with  a  definition 
which  employs  a  term  not  self-explanatory,  leaving  that  term 
for  examination  later  and  by  itself.^  In  a  word  we  must, 
after  the  definition,  a89ume  for  the  present  that  we  are  deal- 
ing with  a  voluntary  alienation.  With  this  explanation  we 
proceed  to  observe  that  a  conveyance  is  voluntary  when  it 
is  not  founded  upon  what  the  law  calls  a  valuable  consider- 
ation. An  alienation  of  property  may  be  founded  upon  a 
'  good '  or  a  '  meritorious '  consideration,  and  that  will  be 
enough  to  make  it  valid  between  the  parties;^  but  if  that 
is  all,  it  is  still  voluntary.  The  term  in  question  has  often, 
and  usefully,  received  a  fuller  definition ;  ^  valuable '  is  said 

alienation  proceeding  solely  of  the  vrill  conaideration.     The  idea  finally  took 

of  the  alienor,  without  other  motive ;  root  that  there  onght  to  be  a  considera- 

and  that  meaning  is  actually  given  to  tion    for   every  transaction   involving 

it  at  the  present  time  in  the  English  agreement  falling  within  the  cognizance 

law  of  bankruptcy  touching  preference*  of  the  law  ;  and  so  the  old  lawyers  be- 

A  preference  under  that  law  is  *  volun-  gan  to  say  that  in  agreements  by  way 

tary '  and  invalid  if  solely  at  the  '  wiU '  of  of  gift  (for  a  completed  gift  is  as  much 

the  debtor.    But  that  is  not  the  whole  a  case  of  agreement  as  is  a  sale)  there 

meaning  of  the  term  in  the  administra-  was  a   'good'  or  in  case  of  blood  or 

tion  of  the  statute  of  Elizabeth  and  the  marriage  a  '  meritorious '  consideration. 

corresponding  American  statutes,  or  the  So  these  terms,  being  accepted,  became 

American  insolvency  and  bankruptcy  fixed.    It  would  have  saved  the  student 

laws.     See  chapter  18.  trouble  in  the  beginning  of  his  studies 

1  '  Good,'  in  the  proviso,  has  always  if  it  had  been  declared  that  considera- 

been  interpreted  to  mean   'valuable.'  tion  having  no  inherently  necessary  con- 

Twyne's  Case,   8  Coke,   80 ;   Copis  v.  nection  with  agreements,  had  nothing  to 

Middleton,  2  Madd.  410.  do  with  gifts.     In  the  end  the  student 

*  See  chapter  18.  finds  out  that  the  unknown  quantity 

'  This  appears  to  be  wholly  a  forced  has  in  reality  no  significance,  and  is 

notion,  fixed  in  the  modem  English  law  only  a  term  of  conformity. 

upon   the  adoption  of  the  doctrine  of 

VOL.  II.  — 12 
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to  mean  a  'benefit'  to  the  grantor  or  a  detriment'  to  the 
grantee.^  Bnt  these  terms  are  equally  technical,  and  can 
only  be  understood  after  special  examination.  We  shall  often 
use  the  word  *gift'  as  tlie  rough  equivalent  of  voluntary 
alienation ;  but  the  word  must  not  be  taken  as  definition. 

We  proceed  now  to  consider  the  circumstances  under  which 
a  volun^ry  alienation  has  the  effect  to  defeat  creditors. 

^  'The  definition  of  a Toluntaryoon-  suffers  detriment,  as  the  oonsidenitioQ 

reyance,' says  a  learned  jadge,  'must  be  of  the  conveyance,  the  consideration  is 

steadUy  kept  in  riew.    It  is  a  convey-  valuable,  not  good  merely.     However 

ance  founded  merely  and  exclusively  inadequate  such  consideration  may  be, 

on  a  good,  as  distinguished  from  a  val-  however  trivial  the  benefit  to  the  one  or 

nable,    consideration,  —  on  motives  of  the  damage  to  the  other,  the  conveyance 

generosity  and  affection.  ...  If  the  is  not  voluntary.*    Brickell,  C.  J.  in 

donor  receives  a  benefit,  or  the  donee  Bibb  v.  Freeman,  59  Ala.  612. 
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CHAPTER  Vm. 

INTENT  TO  DEFRAUD  :    VOLUNTARY  ALIENATIONS : 

CONDITION  OF  THE  DEBTOR. 

'  §  1.  The  present  Inquiry. 

The  inquiry  now,  as  indicated  at  the  close  of  the  last  chap- 
ter, is  in  regard  to  the  circumstances  under  which  a  volun- 
tary alienation  by  a  debtor  has  the  necessary  effect  to  delay 
or  defeat  his  creditors ;  an  inquiry  which,  as  we  have  already 
seen,  turns,  not  upon  the  debtor's  state  of  mind,  but,  accord- 
ing to  the  more  general  rule,  upon  the  state  of  his  property,^ 
assuming  that  there  was  no  actual  intent  to  defraud.'  The 
present  question  then  is.  What  pecuniary  condition  of  the  deb- 
tor will,  and  what  will  not,  justify  him,  towards  his  creditors, 
in  making  a  particular  gift  ?  When  is  the  debtor  ^  in  a  situa- 
tion to  make  the  gift  in  justice  to  his  creditors,  i.  e.  without 
delaying  them  in  the  enforcement  of  their  rights'  7' 

1  Cole  V,  Tyler,  65  N.  Y.  78  ;  Bit-  pecuniary  condition  of  the  donor.  See 
tenger  v.  Easten,  111  111.  260 ;  Moritz  Lord  v.  Hough,  43  Cal.  681 ;  Hagar 
V.  Hoffman,  85  IlL  558  ;  Power  v,  v.  Schindler,  29  Cal.  47 ;  Emerson  r. 
Alston,  98  lU.  687;  Mathews  v.  Jor-  Bemis,  69  111.  537  ('where  there  is  no 
dan,  88  IlL  602 ;  Fanning  v,  Russell,  actual  fraudulent  Intent '  the  gift  may 
94  lU.  886 ;  Merrell  v.  Johnson,  96  he  good)  ;  Bittenger  v.  Kasten,  111  lU. 
lU.  224 ;  Wheeler  tr.  Wheeler,  48  Conn.  260  (quoting  the  last  case) ;  Durand  v. 
508  ;  Brown  v.  Spiney,  53  6a.  155  ;  Weigh tman,  108  111.  489. 
Baker  v.  Lyman,  53  6a.  839 ;  Lord  "  Ante,  p.  82.  In  Cole  v.  Tyler, 
V.  Hough,  48  CaL  581  (gift  of  'com-  supra,  the  court  says  :  'It  is  not  neces- 
nranity'  property).  At  the  time  or  sary  that  thera  should  be  any  fraudulent 
in  oonseqaence  of  the  alienation  of  intent.  .  .  .  The  evidence  showed  that 
course.  Boae  v.  Colter,  76  Ind.  590.  C  was  indebted  when  he  made  his  con- 
See  infra,  pp.  180  et  seq.  veyance  ...  to  an  amount  largely  be- 

*  In  that  case  the    gift  would  be  yond  his  remaining  property,  or  in  other 

within  the  statute,  regardless  of  the  words,  after  deducting  the  amount  con- 
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§  2.  What  makes  a  Case  fob  the  Cbeditob. 

One  partial  answer  to  this  question  has  ah*eady  been  touched 
upon.  The  question  which  the  authorities  down  to  the  pres- 
ent century  and  somewhat  later  had  not  definitely  answered, 
whether  it  was  enough  for  the  creditor,  in  attacking  the  gift, 
to  show  simply  that  the  giver  was  indebted  when  he  made 
the  gift,  has  long  since  become  settled ;  in  some  states,  either 
by  statute  or  on  grounds  of  public  policy,  in  the  affirmative, 
as  an  absolute  presumption,  in  accordance  with  the  opinion 
of  Chancellor  Kent ;  ^  in  most  of  the  states,  in  the  negative, 
again  sometimes  by  statute,  sometimes  on  grounds  of  policy, 
indebtedness  not  being  allowed  to  make  even  a  prima  facie 
presumption  of  fraud.^ 

▼eyed  he  had  by  no  means  sufficient  man,  59  Ala.  612  ;  City  Bank  v.  Hamil- 
property  to  pay  the  plaintiff.'  An  as*  ton,  34  N.  J.  £q.  158;  Claflin  v.  Mess, 
signment  in  trast  for  creditors  is,  or  30  N.  J.  Eq.  211 ;  Hurley  v,  Taylor,  78 
may  be,  voluntary  under  this  rule,  and  Mo.  238  ;  Hatcher  o.  Crews,  78  Va.  460 ; 
may  equally  be  a  fraud  upon  creditors  Fink  t;.  Denny,  75  Va.  668 ;  Hunters  v. 
regardless  of  motive.  Griffin  v.  Mar-  Waite,  8  Gratt.  26  ;  Hutchinson  v.  KeUy, 
quardt,  17  N.  Y.  28  ;  Callomb  v.  Cald-  1  Rob.  (Va.)  128  ;  Rogers  o.  Yerlander, 
well,  16  N.  Y.  484 ;  Lee  Bank  v,  Talcott,  30  W.  Ya.  619,  649  ;  Lockhard  v.  Beck- 
19  N.  Y.  146.  ley,  10  W.  Va.  87,  100,  101  ;  Fellows 
The  New  York  statute  of  Uses  and  v.  Smith,  40  Mich.  689.  In  some  states 
Trusts,  which  deals  specially  with  such  the  existence  of  debts  makes  the  volun- 
cases,  differs  from  the  general  statutes  tary  conveyance  prima  facie  fraudulent, 
against  fraudulent  conveyances  in  that  See  Cowen  v.  Alsop,  51  Miss.  158  ;  Hun- 
it  allows  the  impeachment  of  a  volun-  ters  v,  Waite,  supra ;  Rogers  v.  Yer* 
tary  conveyance  for  mere  want  of  a  lander,  supra. 

valuable  consideration  moving  from  the         *  Jackson  o.  Badger,  109  N.  Y.  682 ; 

grantee,  as  being  prima  facie,  but  not  Holden  v,   Bumham,   68  N.   Y.   74  ; 

conclusively    fraudulent;    the   general  Pomeroy  v.  Bailey,  48  N.  H.  118;  Day 

statute  (ante,  p.  35)  declaring  that  a  v,  Cooley,  118  Mass.  524;  Winchester 

conveyance  shall  not  be  adjudged  fraud-  v.   Charter,   12  Allen,  606 ;  8.  c.  102 

ulent '  solely  on  the  ground  that  it  was  Mass.  272  ;    Thacher   v,    Phinney,    7 

not  founded  on  a  valuable  considera-  Allen,  146,  150  ;    Salmon  v.  Bennett, 

tion.'     Duulap  v,  Hawkins,  59  N.  Y.  1   Conn.   525 ;   French  v.   French,  67 

342 ;  infra,  p.  185.  Maine,  186  (the  first  headnote  in  this 

1  Reade  v.  Livingston,  8  Johns.  Oh.  case  is  wrong) ;  Wilson  v.  Howser,  12 

481 ;  Seals  v.  Robinson,  75  Ala.  368 ;  Penn.  St.  109  ;  Andrews  v.  Flanagan, 

Early  v.  Owens,  68  Ala.  171  ;  Anderson  94  Ind.  383  ;  Hogan  v,  Robinson,  ib, 

V,  Anderson,  64  Ala.  403 ;  Bibb  v.  Free-  138 ;   Pennington   v.   Flock,    98   Ind. 


§  2.]  INTENT :    VOLUNTARY  ALIENATIONS.  181 

But  while  Chancellor  Kent  thought  that  the  gift  should  be 
treated  as  in  fraud  of  creditors  regardless  of  the  condition  of 
the  debtor,  he  was  of  opinion  that  a  distinction  should  be 
taken  between  the  claims  of  existing  and  of  future  creditors 
of  the  giver.  Towards  existing  creditors  it  was  enough  to 
show  debts ;  towards  future  creditors  debts  sufficient  to  raise 
an  inference  of  a  fraudulent  intent  should  be  shown ;  or,  as 
(he  rule  is  often  stated,  towards  existing  creditors  it  is  enough 
to  show  that  the  debtor  has  made  a  voluntary  conveyance ; 
towards  subsequent  creditors  ^  fraud  in  fact'  must  be  shown.^ 
The  one  case  is  put  upon  the  footing  of  public  policy,  the 
jther  upon  the  footing  of  the  statute.^  The  whole  distinction 
kas  had  and  has  some  following ;  in  all  those  states  in  which 
the  3rule  in  regard  to  existing  creditors  obtains,  it  is  believed 
that  the  rule  in  regard  to  subsequent  creditors  also  obtains. 

The  second  part  of  Chancellor  Kent's  rule  also  is  by  no 
means  generally  accepted,  if  '  fraud  in  fact '  is  to  be  taken  in 
the  sense  of  ^  fraud  as  a  matter  of  fact,'  i.  e.  fraud  in  actual 
personal  intention.  It  is  not  necessary  for  the  purposes  of  a 
subsequent  creditor  that  he  should  prove  a  personal  intention 
on  the  part  of  the  debtor  to  defraud  or  to  delay  anybody; 
enough  that  the  facts  which  he  proves  would,  towards  exist- 
ing creditors,  establish  a  fraudulent  intent  as  matter  of  law. 
And  that  may  be  done,  by  the  better  rule,  by  showing  that  the 
debtor  was  not  in  a  proper  condition,  towards  his  existing 
creditors,  to  make  the  gift.^    When  such  a  case  as  this  is 

878 ;  Jennings  v.  Howard,  80  Ind.  214 ;  ^  Reade  v.  Livingston,  supra;  Claflin 

Spanlding  v.  Blythe,  73  Ind.  93  ;  Mor-  v.  Mess,  80  N.  J.  £q.  211  ;  Hagerman 

rill  V,  Kilmer,  118  IlL  818 ;  Bitt^nger  v.  Buchanan,  45  N.  J.  Eq.  677 ;  Gor- 

9.  Kasten,  111  111.  260  ;  Merrell  v.  John-  don  v.  McElwain,  82  Ala.  247  ;  Walsh 

■on,  96  m.  224 ;  Patrick  v.  Patrick,  87  r.  Byrnes,  39  Minn.  627  ;  Day  v.  Cooley, 

111.  556  ;  Moritz  «.  Hoffman,  35  111.  658  ;  118  Mass.  624  ;  Cole  v.  Terrell,  71  Texas, 

Taylor  v,  liAstman,   92  N.  Car.  601;  649.    See  Lewis  v.  Simon,  72  Texas,  470. 

Worthy  v.   Brady,   J>1    N.  Car.   265 ;  «  Huriey  «.   Taylor,   78   Mo.   238  ; 

Warren    v.    Moody,  ;>22    IT.   8.   132 ;  Claflin  v.  Mess,  30  N.  J.  Eq.  211. 

Adams  v.  Collier,  ib.  882;  Townsend  *  Day  v.  Cooley,   118    Mass.   624; 

V.  Westacott,  2  Beav.  J40,  344;  Kent  Winchester  v.  Charter,  12  Allen,  606, 

V.  Riley,  L.  B.  14  Eq.  vM  609  ;  Claflin  v.  Mess,  80  N^  J.  Eq.  211 ; 
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spoken  of  as  ^  fraud  in  fact/  as  it  has  been  ^  the  term  is  to 
be  taken  in  a  special,  and  not  in  its  ordinary,  sense.  It  then 
looks  to  cases  in  which  the  intent  to  defraud  is  fonnd  as  a 
fact  only  as  the  intent  is  the  intent  of  the  average  man ;  the 
average  man  would  intend  to  defraud,  in  such  a  case. 

Speaking  then  with  reference  to  the  law  of  most  of  the 
states,  on  the  assumption  that  the  term  ^  fraud  in  fact,'  when 
used,  includes  cases  of  voluntary  conveyances  by  debtors  not 
in  a  condition  towards  their  existing  creditors  to  make  them, 
it  may  be  laid  down  as  the  more  general  rule  that,  whether  the 
claim  under  consideration  arose  before  or  after  the  conveyance 
assailed,  the  question  to  be  considered  is  the  same.  That  ques- 
tion is.  Were  the  existing  debts  such  as  to  make  it  unjust  to 
creditors  of  the  time  to  withdraw  the  property  in  question  ? 
If  they  were,  the  gift  is  fraudulent  not  only  towards  the 
existing  creditors  but  also  towards  those  creditors  whose 
claims  arose  before  the  existing  creditors  were  all  paid  off.' 
If  the  debts  were  not  such  as  to  affect  the  existing  creditors, 
subsequent  creditors  clearly  cannot  complain  of  the  gift' 

ante,  pp.  101,  104.  See  Washbarn  «.  Morrill  v.  Eilner,  113  lU.  818  ;  Bon- 
Hammond,  24  N.  E  R.  88,  84.  Con-  gard  v.  Block,  81  III.  186 ;  Fellows  v. 
tra  in  some  states.     Ante,  p.  102.  Smith,  40  Mich.  689. 

1  Claflin  9.  Mess,  BtipTa;  ante,  p.  105,         '  Faloon  v.  Mclntyre,  118  111.  292 ; 

note.  Higgins  v.  White,  ib.  619.    Of  course 

*  Day  V,   Cooley,   118  Mass.   524  ;  then  evidence  of  the  pecuniary  drcum* 

Winchester  v.  Charter,  12  Allen,  606,  stances  of  the    debtor   is  admissible. 

609  (see  s.  c.  102  Mass.  272) ;  Redfield  Jennings  v,  Howard,  80  Ind.  214. 
V.  Buck,  85  Conn.  828  ;  Claflin  v.  Mess,         A  man  who  is  solvent  may  make  a 

80  N.  J.  £q.  211 ;  Robinson  v,  C?ark,  parol  gift  or  promise  to  give  lands ;  and 

76  Maine,  498  ;  Cole  r.  Tyler,  65  N.  Y.  if  the  grantee  enter  and  make  improve- 

78 ;  McCanless  v.  Flinchum,  89  N.  Car.  ments,  the  gift  will  be  good  against  the 

878 ;  Hanters  v.  White,  8  Gratt.  26 ;  grantor,  and  of  course  against  his  credi- 

White  9.  McPheeters,  75  Mo.  286;  Tup-  tors.     Dozier  v,  Matson,  94  Mo.  828  ; 

per  V.  Thompson,  26  Minn.  885 ;  Henry  Dougherty  v,  Harsel,  91  Mo.  161.    The 

V.  Hinman,  25  Minn.  199 ;  Williams  v,  transaction  was  treated  as  founded  upon 

Osborne,  95  Ind.  847 ;  Andrews  v.  Flan-  valuable  consideration  in  these  caaea. 

agan,  94  Ind.  888  ;  Wright  v.  Nipple,  That  was,  it  seems,  wrong.    See  chapter 

92  Ind.  810;  Eve  v.  Louis,  91  Ind.  18,  §  1.    The  gift  was  good  because  the 

457  ;  Barhydt  v.  Perry,  57  Iowa,  416  ;  grantor  was  not  made  unable  to  pay  his 

Watson  V,  Biskamira,  45  Iowa»  281;  debts. 
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It  is  not  enough,  even  for  a  prima  facie  case,  if  we  accept 
the  more  general  doctrine,  to  show  that  the  grantor,  being  in 
debt,  made  a  Toluntary  alienation.^  Indeed  to  show  t^at  a 
man  was  deeply  in  debt  when  he  made  a  gift  is  in  itself 
nothing,  for  he  may  still  have,  after  the  gift,  ample  means 
out  of  which  payment  may  be  enforced.  The  evidence  should 
go  so  far  as  to  show  that  the  grantor  was  either  '  alieno  ere 
praegravatus,'  weighed  down,  embarrassed  with  debt,'  or  in 
debt  to  such  an  extent  that  to  withdraw  the  property  in  ques- 
tion from  the  claims  of  creditors  would  defeat  or  delay  them.^ 

Nay,  it  has  been  suggested  that  there  may  be  a  question  of 

^  Winchester  v.  Charter,  12  Allen,  any  case,  in  fayor  of  existing  crediton. 

600,  609  ;  8.  G.  102  liaas.  272;  Thacher  Ante,  p.  38.)     It  is  said  in  Pukman  «. 

V.  Phiuney,  7  Allen,  146,  150 ;  Lerow  Welch,  19  Pick.  231,  236,  and  it  has 

V,  Wilmarth,  9  Allen,   882  ;  Beal  v.  been  said  in  other  cases,   that  it   is 

Warren,  2  Gmy,  447  ;  Green  v.  Tanner,  enough  to  show  that  the  debtor  was 

8  Met.  411 ;  Patrick  v.  Patrick,  87  lUL  'deeply  in  debt'  when  he  made  the 

555  ;  Jackson  v.   Badger,   109  N.   Y.  gift ;  but  here  *  deeply  in  debt '  means 

632 ;  Holden  v.   Bamham,   63  N.  Y.  in  debt  to  such  an  extent  that  to  with- 

74 ;  Townsend  v.  Westacott,  2  Bear,  draw  the  property  in   question   from 

^0,  S44.  creditors  by  a  gift  would  defeat  or  de- 

Contia  too  by  statute  in  some  states,  lay  them.    Thacher  v.  Phinney,  supra, 

Buchanan  v.  Buchanan,  72  Ala.  56  ;  at  p.  150 ;  Winchester  v.  Charter,  102 

Gordon  v.  Tweedy,  71  Ala.  292  ;  Ham-  Mass.  872.    See  Cook  r.  Holbrook,  146 

ilton  «.  Blackell,  60  Ala.  545 ;  Hub-  Mass.  66.    Beyond  that  the  proposition 

bard   v,    Allen,   59    Ala.    283  ;    City  is  not  true,  according  to  the  better  au- 

National  Bank  v.  Hamilton,  34  N.  J.  thorities. 

£q.  158 ;  Gowen  v.  Alsop,  51  Miss.  158.         It  does  not  help  the  matter  in  any  of 

See  also  Gale  v.  Williamson,  8  Mees.  &  these  cases,  as  the  cases  in  this  and  in 

W.  405,  410,  Rolfe,  B.  ;  ante,  p.  38.  the  preceding  note  show,  that  the  con- 

'  Shears  v.  Bogers,  3  Bam.  &  Ad.  362  ;  reyance  was  founded  upon  a  *  merito- 

Gale  V.  WiUiamson,  8  Mees.  k  W.  405  ;  tious '  consideration. 
Lerow   v,    Wilmarth,    supra ;    Draper         Further  in  regard  to  debtors  weighed 

p.  Buggee,   133  Mass.   258 ;   Cock  v,  down  with  debt,  Hinde  v,  Longworth, 

Oakley,  50  Miss.   628;   Patterson    v.  11   Wheat.    199;    Norton    v.  Norton, 

Kinney,  97111.  41 ;  lionberger  v.  Baker,  5  Cush.  524 ;  Cole  v,  Tyler,  65  N.  Y. 

88  Mo.  447.    See  Stivers  v.  Home,  62  73  ;  Carpenter  v.  Roe,  10  N.  Y.  227 ; 

Mo.  473.  Yeiplank    v.   Sterry,    12  Johns.    536, 

*  Thacher  v.  Phinney,  7  Allen,  146  ;  559  ;  Seward  v,  Jackson,  8  Cowen,  406, 

Beal  V.  Warren,  2  Gray,  447,  454  ;  Bank  423,  434,  488  ;  Yan  Bibber  v,  Mathis, 

of  Alexandria  v.  Patton,  1  Robi  (Ya.)  52  Texas,  406  ;  Kerr  v.  Hutchins,  46 

499.     (But  in  Yirginia  there  would  be  Texas,  384 ;  Cock  v.  Oakley,  50  Miss, 

a  presumption  against  the  debtor  in  628. 
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fact  in  regard  to  fraud  even  where  the  debtor  had  not  suffi- 
cient or  had  but  barely  sufficient  property  to  pay  his  debts 
when  he  made  the  gift.^  Thus  in  a  Massachusetts  case'  in 
which  an  assignee  in  insolvency  sought  to  recover  land  vol- 
untarily conveyed  by  the  debtor  to  his  wife,  an  instruction 
to  the  jury  to  the  following  effect  was  upheld:  Whether  a  vol- 
untary conveyance  is  fraudulent  or  not  is  a  question  of  fact, 
to  be  determined  upon  all  the  circumstances  in  regard  to  mak- 
ing the  same,  especially  upon  the  condition  of  the  grantor  in 
regard  to  property  and  the  amount  of  debts  then  due  by  him ;  ^ 
a  voluntary  conveyance  would  not  be  fraudulent  if  it  was 
proved  to  have  been  made  by  a  person  substantially  free  from 
debt  and  possessed  of  a  large  amount  of  property,  with  no 
purpose  to  delay  creditors ;  but  such  a  conveyance  by  a  person 
deeply  in  debt,  whose  property  was  inadequate  or  barely  suffi- 
cient for  the  payment  of  his  debts,  would  furnish  strong  pre- 
sumptive evidence,  which  if  unexplained  would  show  the 
conveyance  to  be  invalid  against  creditors.^ 

It  would  be  difficult  however  to  show  facts,  other  than  the 
consent  of  the  creditor,*^  or  something  equivalent  thereto, 
which  could  justify  a  considerable  gift  by  a  debtor  whose 
property  at  the  time  or  after  the  gift  was  *  inadequate  or  barely 
sufficient  for  the  payment  of  his  debts.'  It  is  clear  that  the 
mere  fact  that  the  debtor  had  no  actual  intention  in  mind  to 
delay  his  creditors  would  not  be  received  for  the  purpose  of 
establishing  the  gift ;  the  rule  requires  that  the  apparent  in- 
tent should  be  ^  explained,'  and  that  means  that  facts,  not  mo- 
tives, should  be  shown  to  justify  it.^ 

^  Winchester  o.  Charter,  102  Mass.  *  Indeed  it  is  correct,  notwithstand- 

272.  ing  some  expressions  in  the  books  to 

^  lb.  the  contrary,  to  say  that  a  voluntary 

*  See  Draper  v.  Bnggee,  183  Mass.  conveyance  by  an  insolvent  debtor,  or 
268.  by  a  debtor  who  is  made  insolvent  by 

*  C!ook  V.  Holbrook,  146  Mass*  66,  the  conveyance,  is  per  se  fraudulent. 
67.  Hunters  v.  White,  3  Gratt.  26 ;  Mc- 

^  See  Perkins  v,  Webster,  2  Cash.  Canless  «.  Flinchum,  89  N.  Car.  873. 
480,  484.  This  is  of  course  consistent  with  ad- 
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Under  the  much-copied  Statute  of  Uses  and  Trusts  of  New 
York,*  touching  the  acquisition  of  property  by  one  person 
the  title  to  which  however  is  taken  in  the  name  of  another, 
a  Toluntary  alienation  may  be  impeached  ^  solely  for  the 
want  of  a  valuable  consideration  moving  from  the  grantee  ; '  ^ 
while  the  language  of  the  general  statute  of  New  York  and 
other  states,  against  fraudulent  conveyances,  is  just  the  con- 
trary.^ But  the  presumption  of  fraud  in  a  case  under  the  for- 
mer statute  is  still  only  prima  facie.  A  creditor  cannot,  under 
that  statute  any  more  than  under  the  statute  of  Elizabeth,  suc- 
cessfully impeach  a  conveyance  founded,  e.  g.  on  natural  love 
and  affection  and  free  from  the  imputation  of  any  intention 
to  defraud,  when  the  debtor  has,  independently  of  the  prop- 


mittmg  eyideDce  of  consent,  condona-  showing  on  their  face  that  there  coald 
tion,  waiver,  or  the  like.  The  law  is  have  been  no  bad  intent,  such  as  that 
weU  stated  by  Mr.  Justice  Baldwin  in  the  gift  was  a  reasonable  provision  and 
Hunters  v.  White,  supra.  'If,'  said  the  that  the  debtor  still  retained  sufficient 
learned  judge,  'a  man  in  insolvent  cir-  means  to  pay  his  debts.*  See  also  Hun- 
cnmstanoes  conveys  away  his  property  ters  v.  White,  supra;  Winchester  v. 
to  strangers,  or  settles  it  upon  his  wife  Charter,  12  Allen,  606. 
and  children,  the  law  concludes  the  de-  ^  1  Rev.  Sts.  728,  §  52.  See  Under- 
sign to  be  fraudulent  against  his  cred-  wood  v.  Sutcliff,  77  N.  Y.  58  ;  Ocean 
itors,  and  aU  evidence  to  the  contrary  Bank  v,  Olcott,  46  N.  Y.  12  ;  Molm  v. 
is  idle  or  delusive  ;  and  so  if  he  renders  Barton,  27  Minn.  630 ;  Rogers  v,  Mc- 
himself  insolvent  by  a  voluntary  con-  Cauley,  22  Minn.  384  ;  Fairbaim  v. 
yeyance,  however  meritorious  in  itself  Middlemiss,  47  Mich.  372 ;  Cranson  v. 
merely.    It  is  vain  to  speculate  upon  Smith,  ib.  189. 

his  motives  or  adduce  evidence  of  an  a  Dunlap  v.  Hawkins,  59  N.  Y.  842, 

honest  purpose.  .  .  .  Apologies  and  ex-  Allen,    J.      *  Every    such    conveyance 

coses  may  be  found  to  absolve  him  from  shall  be  presumed  fraudulent  as  against 

all  moral  turpitude,  but  to  these  the  the  creditors  at  thnt  time  of  the  person 

law  cannot  listen.'  Paying  the  consideration.*     Supra,  p. 

And  the  same  may  be  said  too  of  180,  note.    See  Buchanan  v.  Buchanan, 

esses  in  which  the  voluntary  convey-  72  Ala.  65.    The  statute  in  these  cases 

ance  raises  only  a  prima  facie  presump-  impresses  a  trust  upon  tho  land  in  favor 

tion ;  as  the  text  states.     Thus  in  Cole  of  the  existing  creditors  of  the  person 

V.  Tyler,  65  N.  Y.  78,  the  court  says  of  advancing  the  purchase  money,  which 

such  a  case  :  '  This  presumption  ib  not  they  may  enforce  in  equity.     Wood  v. 

to  be  overthrown  by  mere  evidence  of  Bobinson,  22  N.  Y.  564. 

good  intent  or  generous  impulse.     It  *  Ante,  pp.  35,  1 80  note, 
must   be    overcome   by  circumstances 
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erty  granted,  ample  funds  to  pay  his  creditors.^    The  differ- 
ence between  the  two  statutes  should  not  be  overlooked. 

Suppose  however  that  a  conveyance  is  made  by  an  embar- 
rassed debtor  to  a  member  of  his  family;  will  that  affect 
the  question,  what  is  sufficient  to  constitute  a  prima  facie 
case?  The  authorities  give  somewhat  discordant  answers. 
Formerly  provisions  by  a  man  for  his  wife  or  children  were 
not  treated  as  on  the  footing  of  ordinary  voluntary  convey- 
ances; but  the  contrary  is  now  true  bpth  at  law  and  in 
equity.^  Some  recent  authorities  appear  to  have  declared 
that  the  credit.or  makes  a  case  by  showing  that  the  debtor, 
being  in  failing  circumstances,  conveyed  the  property  in  ques- 
tion to  one  of  his  family;  such  evidence  raising  something 
like  a  presumption  that  the  conveyance  was  voluntary  or 
otherwise  invalid  against  creditors.^  Indeed  it  has  been  de- 
clared in  many  states  that,  in  a  contest  between  creditors 
and  the  wife  of  a  debtor,  if  the  wife  claims  the  ownership, 
by  purchase,  of  property  which  the  creditors  are  trying  to 
reach,  the  burden  of  proof  is  upon  her  to  show  such  purchase 

1  Allen,  J.  in  Dunlap  v.  Hawkins,  from  the  wife  upon  notice  ;  so  that  if  ba 

gfipn,  ^^^^  ^^^  inquire,  and  it  turns  out  that 

«  Holloway  v,  Headington,  8  Sim.  the  conveyance  to  the  wife  was  invalid 

825  ;  JefTerys  v.  Jefferys,  1  Craig  &  P.  towards  creditors,  the  purchaser  cannot 

138  ;  Tweddle  v,  Atkinson,  1   Best  &  hold  the  property.     Green  v.  Early,  89 

S.  S9S.    These  cases  overrule  Ellis  v.  Md.  223;  MulhoUand  v.  McLane,  64 

Kimmo,  Lloyd  &  G.  848,  and  earlier  Md.  455.    The  court  admits  that  that 

decisions   and   dicta.      See    Exchange  would  not  be  true  under  the  statute  of 

Bank  v.  Rice,  107  Mass.  87  ;  ante,p.  177.  Elizabeth. 

But  see  French  ».  Holmes,  67  Maine,         In  Missouri  a  conveyance  to  a  wife, 

189.  paid  for  by  the  husband,  is  presunip* 

•  Thompson  v.  Loring,  18  Neb.  886 ;  tively  fraudulent  as  to  his  existing  cred- 

Burton  v.  Gibson,  82  W.  Va.  406,  417  ;  itora.    Jordan  v.  Buschmeyer,  97  Ma 

Lockhard  v,  Beckley,  10  W.  Va.  87  ;  94.    See  also  Sloan  ».  Tony,  78  Mo. 

Burt  V,  Timmens,  29  W.  Va.  441.    It  628  ;  post»  p.  194.    So  too  it  is  held  in 

is  held  in  Marvland,  on  the  construction  Iowa  that  if  a  debtor  conveys  all  hia 

of  the  Code,  that  the  fact  of  a  convey-  property  to  his  son,  a  young  man  living 

ance  being  made  by  husband  to  wife  is  with  him,  this  shows  fraud  presump- 

sufficient  to  put  a  purchaser  for  value  tively.    Peterson  v.  Rone,  76  Iowa,  447- 
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by  dear  and  satisfactory  evidence,  and  that  the  purchase  was 
for  a  valnable  consideration  paid  by  her  or  by  some  one  on 
her  behalf.^  And  this  may  well  be  tme  where  the  wife  is 
seeking  to  show  a  trust  in  her  favor  in  lands  conveyed  to  the 
husband,  in  whole  or  in  part,  as  she  alleges,  with  her  money .^ 
But  a  different  case  arises  where  tiie  property  has  been 
conveyed  to  the  wife.^    However  the  like  rule  is  laid  down 

1  Horton  v,  Bewey,  58  Wis.  410;  viewed;    Hinkle  v.  Wilson,   53   Md. 

Camber  v,  Gamber,  18  Penn.  St.  868  ;  287 ;    Frank  v.  King,  121    IlL    250  ; 

Uoyd  «.  Williams,  21  Penn.  St.  827  ;  Dresherv.  Carson,  28  Kans.  813  ;  Adams 

Eeenj  v.  Good,   ib.   349;  Walker  v,  v.  Edgerton,  48  Ark.  419  ;  Uoey  v.  Pier- 

Beamey,   86  Penn.  St.  410 ;  Parvin  r.  ron,  67  Wis.  262. 

Capewell,  45  Penn.  St.  89;  Seeds  v.  Kah-  Davis  v.  Zimmerman,  40  Mich.  24, 

ler,  76  Penn.  St  262  ;  Rose  v.  Brown,  denies  that  the  evidence  on  the  part  of 

11  W.  Va.  122  ;  Gordon  v,  Mcllwaiu,  the  wife  should  be  anything  more  than 

82  Ala.  247  ;  Wedgeworth  v.  Wedge-  preponderating,  when  all  the  facts,  to- 

wordi,  84  Ala.  274  ;  Moog  v.  Farley,  79  getber   with  the  relationship    of  the 

Ala.  246 ;  Lipscomb  v.  McCiennan,  72  parties,  are  considered. 

Ala.  151 ;  Gordon  v.  Tweedy,  71  Ala.  In  Virginia  postnuptial  settlements 

202 ;  Boiling  v,  Jones,    67  Ala.  508 ;  are  presumptively  voluntary.     Robins 

Barnard  v,  Davis,  54  Ala.  565;  Mere-  v.  Armstrong,  84  Va.  810;  Beecher  v. 

dith  V.  Citizens*  Bank,  92  Ind.  848 ;  Wilson,   ib.   878.     And  hence,  under 

Erdman  r.  Rosenthal,  60  Md.  312  ;  Bes-  the  statutes  of  that  state,  if  the  hus- 

son  V.  Eveland,  26  N.  J.  Eq.  468  ;  Bur-  band  was  then  in  debt,  they  are  deemed 

ton  9.  Gibson,  32  W.  Va.  406,  417.  to  be  fraudulent,  until  the  wife  has 

The  first  of  these  cases  has  been  shown  that  she  is  a  purchaser  for  valu- 
mnch  limited  by  Wheeler  Manuf.  Co.  able  consideration.  See  cases  cited  ante, 
V.  Monahan,  63  Wis.  198,  and  held  not  p.  187,  note ;  Adams  v.  Edgerton,  supra. 
to  apply  to  cases  in  which  the  husband  '  Besson  v.  Eveland,  26  N.  J.  Eq. 
was  not  indebted  when  he  made  the  468  ;  Sale  v.  McLean,  29  Ark.  612  ; 
voluntary  conveyance.  The  rule  since  Hershy  v,  Latham,  46  Ark.  542 ; 
laid  down  in  Wisconsin  is  that,  where  Seit«  v,  Mitchell,  94  U.  S.  580.  See 
a  conveyance  by  husband  to  wife  is  vol.  1,  pp.  176,  177,  that  the  evidence 
shown  to  be  fraudulent  on  the  part  of  should  be  very  strong  to  fix  a  trust 
the  husband,  the  wife  must  then  show  upon  an  absolute  conveyance, 
that  she  paid  value  for  it  either  out  of  »  See  Davis  r.  Zimmerman,  40  Mich, 
her  own  property  or  with  funds  fur-  24  ;  Gilbert  v.  Glenny,  75  Iowa,  513  ; 
nished  by  a  third  person  for  her  use.  Kane  v,  Desmond,  63  Cal.  464  ;  Jtichard- 
Brickley  v.  Walker,  68  Wis.  568.  That  son  v,  Subers,  82  Ga,  427  ;  Stephenson 
rule  does  not  differ  from  the  rule  in  v.  Cook,  64  Iowa,  265 ;  Sloan  v.  Torry, 
other  cases  except  in  requiring  the  pur-  78  Mo.  628  ;  infra,  p.  194,  note, 
chaser  to  show  where  the  purchase-  Mortgages  by  husband  to  wife,  as  af- 
money  came  from.  See  also  Seitz  r.  fecting  the  husband's  creditors,  are  mat- 
Mitchell,  94  U.  S.  580,  and  cases  re-  ter  of  statute  in  some  states.    Hoey  i>. 
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of  contests  between  creditors  and  the  debtor's  parent,  where 
the  property  has  been  conveyed  by  the  debtor  to  the  parent ;  ^ 
it  is  said  that  there  should  be  clearer  and  fuller  evidence  in 
such  cases  of  an  adequate  valuable  consideration  than  where 
the  conveyance  is  to  a  stranger.^  Thus  it  has  been  declared 
in  Pennsylvania,  of  a  conveyance  by  a  son  to  his  mother, 
alleged  to  have  been  in  fraud  of  the  son's  creditors,  that 
stricter  proof  of  the  mother's  honesty,  i.  e.  honest  payment, 
is  necessary  than  if  she  were  a  stranger  in  blood.^ 

How  far  cases  of  this  kind  may  have  been  influenced  by 
questions  of  possession  is  not  clear.  Manifestly  the  question 
of  possession  might  often  be  significant  in  alienations  be- 
tween members  of  a  family  residing  together  or  occupying 
the  same  lands ;  ordinarily  there  would  be  no  change  of  pos- 
session or  enjoyment  in  the  case  of  a  conveyance  of  land  by 
a  husband  to  his  wife,  or  by  a  father  to  his  son,  or  by  a  son 
to  his  father  or  mother,  where  all  live  together  or  upon  the 
same  or  adjoining  lands.*  But  the  cases  in  question  do  not 
profess  to  turn  upon  such  considerations ;  the  question  is  of 
payment  of  value  by  the  grantee,  an  immaterial  thing  if  pos- 
session is  not  changed.  Nor  are  the  cases  under  considera- 
tion cases  in  which,  because  fraud  has  been  proved  against 

PieiTOD,  67  Wis.  262,  from  which  it  ap-  18  ;  Erdman  v,  Rosenthal,  60  Md.  812 ; 

pears  that  the  wife  must  show  that  the  Richardson  v,  Coddington,  49  Mich.  1 ; 

*  mortgage  was  given  in  good  faith,  and  Ladd  v.  Newell,  84  Minn.  107 ;  Hoas- 

to  secure  an  actual  indebtedness  and  the  feldt  v.  Dill,  28  Minn.   469  ;  Sanders 

amount  thereof.'    See  also  Semmens  v.  v.  Chandler,  26  Minn.  273 ;   Pyron  v. 

"Walters,  65  Wis.  688  ;  Evans  r.  Rnger,  Lemon,   67    Ala.    468  ;    Tompkins    r. 

67  Wis.  624.  Nichols,  63  Ala.  197  ;  Jaffers  v,  Aneala» 

1  Lloyd  V.  Williams,  supra.  91   111.    487 ;    Jones  r.    King,   86  IlL 

2  lb. ;  Hubbard  v,   Allen,  59  Ala.  226. 

283  ;  Barnard  v.  Davis,  supra.  But  retaining  possession  of  land  after 

•  Lloyd  V,  Williams,  supra ;  Scott  v,  sale  stands  upon  a  different  footing  from 
Winship,  20  Ga.  429.  But  see  Reehling  retaining  possession  of  goods  sold-  To 
17.  Byers,  94  Penn.  St  816,  323  ;  and  see  retain  possession  of  lands  sold  would 
Williams  v,  Williams,  11  I^ea,  855.  not  (done,  by  the  better  rule,  raise  any 

*  See  Gilligan  v.  Lord«  61  Conn.  562,  presumption  of  fraud.  See  chapter  18, 
an  important  case,  quoted  in  chapter  §  5. 
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the  grantor,  the  grantee  must  prove  purchase  for  value  in 
good  faith ;  ^  for  fraud  has  not  yet  been  proved  against  the 
grantor,  —  he  has  only  been  shown  to  be  embarrassed,  and 
an  embarrassed  debtor  not  in  bankruptcy  may  sell  his  prop- 
erty for  value,*  or  prefer  his  creditors.® 

Again  where  there  is  any  evidence  that  the  debtor  has 
paid  the  price  for  property  the  title  to  which  has  been  taken 
in  the  name  of  his  wife  or  son  or  other  person,  a  case  may 
arise  under  statutes  like  the  Statute  of  Uses  and  Trusts  of 
New  York,  already  referred  to ;  and  it  may  well  be  that  in 
such  a  case  strong  counter  evidence  of  payment  on  the  part 
of  a  grantee,  being  a  member  of  the  debtor's  family,  stronger 
perhaps  than  would  be  required  of  a  stranger,  would  be  neces- 
sary to  enable  the  grantee  to  hold  the  property.^  But  this 
suggestion  does  not  reach  the  case  of  a  conveyance  by  the 
debtor  himself  to  the  member  of  his  family ;  and  the  con- 
clusion cannot  well  be  escaped  that  the  language  of  the  law 
in  some  of  the  states  has  sometimes  ^  gone  a  great  length. 

The  rule  referred  to  appears  to  be  an  extension  of  intima- 
tions from  early  times,  and  repeated  from  time  to  time  in 
modem  cases,  to  the  effect  that  the  transfer  of  property  to  a 
relative  is  ground  for  suspicion ;  ^  against  which  may  be  set 

*  See  chapter  18.  *  Pyron  v.  Lemon,  67  Ala.  458.    See 
«  Thornton  v.  Lane,  11  Ga.   459  ;    Seitz  v.  Mitchell,  94  U.  S.  680. 

Seeael  v.  Ewan,  85  Ark.   127 ;   Lien*        *  See  Lloyd  v,  Williams,  21  Penn. 

kraof  V.  Monis,  66  Ala.  406.  St.  827 ;  Scott  v.  Winship,  20  Ga.  429. 

*  Sisson  p.  Boath,  SO  Conn.  15  ;  But  see  the  late  case  of  Reehling  v. 
Sonthern  Lead  Co.  u.  Haas,  78  Iowa,  Byers,  94  Penn.  St.  816,  828,  where  it 
899 ;  Walden  v.  Murdock,  28  CaL  540 ;  is  said  that  business  relations  between 
Wheaton  v.  NevUle,  19  Gal.  41 ;  Ran-  parents  Jind  chUdren  '  must  be  treated 
dall «.  Bnffington,  10  Gal.  491 ;  Flewel-  just  as  are  the  transactions  between 
Ian  V,  Crane,  58  Ala.  627  ;  Crawford  v.  ordinary  debtors  and  creditors.' 
Kirkaey,  55  Ala.  282 ;  Gavanhaven  v.  «  Twyne's  Case  8,  Coke,  80,  81  b ; 
Hart,  21  Penn.  St.  495 ;  Totten  v,  Lloyd  v.  Williams,  supra ;  Knight  v. 
Brady,  54  Md.  170 ;  Frank  v.  King,  Capito,  28  W.  Va.  689 ;  Kennedy  v. 
121  DL  250  (his  wife);  Schrocder  v.  Lee,  72  Ga.  89;  McCanless  ».  Flinch  nm, 
Walsh,  120  111.  403 ;  Brigham  v.  Hub-  89  N.  Car.  873  ;  Reiger  v,  Davis,  67  N. 
lani,  115  Ind.  474  (wife).  Car.  185 ;  Benney  v.  WillUms,  89  Mo. 
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the  intimation  made  only  less  frequently  that  there  is  a  dis- 
tinction (which  once  really  obtained)  ^  in  favor  of  conrejances 
made  upon  the  meritorious  consideration  of  blood  or  *love 
and  affection.'  ^  Something  is  to  be  said  for  each  of  these 
apparently  contrary  intimations  ;  they  are  not  necessarily 
opposed  to  each  other.  A  creditor  may  well  be  held  to  very 
clear  proof  of  his  claim  and  of  the  extent  of  it  against  a  pro- 
vision which  has  been  made  and  settled  upon  wife  or  child, 
where  the  provision  is  apparently  reasonable  to  the  purpose. 

189 ;  Kennedy  o.  Powell,  84  Kaus.  22  ;         *  See  Winchester  e.  Chatter,  12  AUen, 

Post  V.   Steiger,   29    N.   J.   £q.    556;  606,  608  ;  Draper  v.  Buggee,  183  Maaa. 

Haiiell  V.  Mitchell,  61  Ala.  270  ;  Hub-  258,  262;  Dunlapo.  Hawkins,  59  N.  T. 

bard   v.    Allen,    59    Ala.    283  ;    Bar-  842 ;  Taylor  v.  Jouea,  2  Atk.  600. 
nard  v.  Davis,  64   Ala.   665  ;    Young        The  same  question  may  ariae  as  to 

V.   Dumas,   89  Ala.    60 ;    Marshall   v.  conveyances  for  value.    In  a  recent  case 

Craon,  62  Ala.  554  ;  Leppig  v.  Bretzel,  relating  to  a  conveyance  of  land  by  a 

48  Mich.   821  ;    Ladd  t^.   Newell,   84  mother  to  her  daughters  Mr.  Justice 

Minn.  107  (husband  and  wife) ;  Robin-  Fry  said :  '  It  appears  plain  that  thou£^ 

son  V.  Clark,  76   Maine,   493  (same)  ;  valuable  and  good    consideration  was 

Hoboken  Bank  v.  Beeknian,  86  N.  J.  given  by  the  daughters,  that  constder- 

£q.  83 ;  Thompson  v.  Feagin,  60  Ga.  ation  cannot  have  been  the  full  value  of 

82  ;   Hempstead  v.  Johnston,  18  Ark.  the  estate.    But  it  also  appears  to  me  to 

123.      But  see  Reehling  v,  Byers,  94  be  plain  that  when  a  bona  fide  and  hon- 

Penn.  St.  816 ;  Thorpe  v,  Thorpe,  12  est  instrument  is  executed,  for  which 

S.  Car.  154 ;  Williams  v,  Williams,  11  valuable  consideration  is  given,  and  the 

Lea,   855  ;    Kaufman  v.   Whitney,  50  instrument  is  one  between  relatives,  the 

Miss.  108.  court  cannot  say  that  the  difference  be- 

In  Ladd  v,  Newell,  supra,  where  a  tween  the  i^  value  of  the  estate  and 

wife  claimed  crops  as  having  been  the  the  consideration  given  is  a  badge  of 

product  of  her  land,  which  croja  had  fraud  ;  and  if  it  is  not  a  badge  of  fraud, 

been  taken  by  her  husband's  creditors;  or  evidence  of  an  intention  to  defeat 

the  court  said  :  '  Where  the  husband  is  creditors,  it  has  no  relation  to  the  case.' 

largely  indebted,  and  admitted  to  have  In  re  Johnson,  20  Ch.  D.  889,  894.    See 

been  insolvent,  as  was  the  case  here,  however  Copis  v,  Middleton,  2  Madd. 

family  arrangements  which  may  seem  410,  in  which  Sir  Thomas  Plumer,  Y.  C. 

to  enable  the  debtor  to  cloak  his  prop-  said :  '  Is  there  any  fraud  in  selling  to  a 

erty  and  continue  his  business  under  nephew  ?     He  [the  uncle]  might  sell  to 

the  name  of  a  relative,  who  may  have  him.     If  on  account  of  his  relationship 

no    actual    interest    as    principal    or  he  sold  it  for  less  than  he  would  have 

proprietor  in  the  management  of  the  done  to  another,  it  might  be  material  ; 

property  or  its  proceeds,  are  naturally  but  if  he  treated  with  him  as  he  would 

looked  upon  with  suspicion.'  have  done  with  a  stranger,  the  contract 

1  Supra,  p.  186.  is  valid.' 
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The  evidence  might  well  be  required  to  be  clearer  in  such  a 
case  than  where  the  grantee  was  a  stranger,  or  than  where  the 
property  was  still  in  the  hands  of  the  debtor.  That  however 
is  as  far  as  the  matter  should  or  on  authority  can  go.  The 
duty  to  provide  for  one's  wife  or  family  is  no  more  than  a 
duty  to  make  reasonable  provision ;  and  ^  reasonable '  here 
means  that  the  provision  must  not  interfere  with  the  claims 
of  real  creditors.* 

The  other  suggestion,  or  rather  statement,  that  transfers 
of  property  to  relatives  give  ground  for  suspicion  is  simply 
founded  in  common  experience.  Debtors  will  try  to  make 
away  with  their  property;  and  they  can  more  safely  trust 
relatives  than  strangers.  Therefore  they  more  commonly 
convey  to  relatives ;  and  when  they  have  left  little  or  no 
margin  for  creditors,  the  suspicion  may  well  arise  that  the 
transfers  have  been  voluntary.  The  ground  of  suspicion  may 
indeed  be  so  strong  in  a  particular  case  as  to  constitute  a 
case,  and  require  persuasive  evidence  to  meet  it.^ 

In  principle  that  is  as  far  as  the  case  can  go;  it  is  too 
much  to  say  tliat  relationship,  however  near,  can  raise  a  pre- 
sumption of  fraud  against  interalienations,^  for  a  presumption, 

1  OUdflter  v.  Hewer,  8  Yes.  195,  Lord  lie  v,  James,  81  Ga.  419.  In  Booher  v, 
Eldon  ;  Seals  v.  Robinson,  75  Ala.  863,  Worrill  a  husband  conveyed  all  his  prop- 
where  the  sabject  is  considered  at  length ;  erty  to  his  wife  pending  suit  against  him. 
Coates  V.  Gerlach,  44  Penn.  St  46 ;  This  was  held  prima  facie  fraudulent 
Jones  V.  Obenchain,  10  Gratt.  259.  The  court  said  that  transactions  between  ' 

Speaking  of  a  husband's  claim  to  in-  husband  and  affecting  creditors  should 

oome  of  his  wife's  property,  it  is  said :  be  scanned  closely  ;  if  e.  g.  the  convey- 

'If  the  husband  claim  such  income  as  a  ance  in  question  was  aUeged  to  have 

gift  or  [by]  other  legal  transfer  thereof,  been  made  in  payment  of  a  debt  due  to 

by  the  wife  to  him,  the  burden  is  upon  the  wife,  the  debt  should  be  clearly  i 

him  to  establish  hm  claim  by  evidence.'  shown.    So  in  Skellie  v,  James,  81  Ga. 

Patten  v.  Patten,  75  lU.  451,  quoted  in  419.    That  assumes  of  course  that  a  case 

Tomlinson  v.  Blatthews,   98  111.  178.  of  fraud  on  the  part  of  the  husband  has 

That  should  suppose.that  a  presumptive  already  been  made.     Further  see  Frank 

case  has  been  made  against  the  wife,  v.  King,  121  III.  250. 
where  the  contest  is  between  the  wife's         *  Reehling  v.  Byers,  94  Penn.  St. 

creditors  and  the  husband.  816,    828;    Hough  v.    Dickinson,    58 

*  Booher  v.Worrill,  67  Ga.  285;  Skel-  Mich.    89;    Stephenson  v.  Cook,    64 
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it  is  to  be  remembered,  is  more  than  eyidence,  not  to  say  sus- 
picion. An  Alabama  case  ^  puts  the  matter  rightly.  A  father 
largely  indebted  and  finally  insolvent  having  parted  with  val- 
uable interests  in  favor  of  his  son,  about  the  time  of  the  son's 
majority,  it  was  said  that  the  facts  invited  the  ^  watchful  scru- 
tiny '  of  the  court.  So  where  traders,  apparently  embarrassed 
and  about  a  month  later  in  insolvency,  sold  their  entire  stock 
of  goods  to  their  brother,  taking  his  note  merely  for  the  same, 
Chief  Justice  Shaw  said  that  this  was  ^a  strong  badge  of 
fraud.'  a 

But  the  most  direct  and  satisfactory  dealing  with  the  matter 
is  found  in  a  recent  Texas  case.^  In  this  case  too  a  father  in 
failing  circumstances  had  conveyed  the  property  in  question 
to  his  son,  and  the  lower  court  had  given  the  following  in- 
struction in  effect  to  the  jury :  When  a  person  in  failing  cir- 
cumstances makes  a  deed  to  his  son,  and  the  deed  is  attacked 
on  the  ground  of  fraud  upon  creditors,  it  is  incumbent  on  the 
son  to  prove  the  payment  of  the  purchase-money,  and  that 
the  payment  was  not  made  with  intent  to  defraud  creditors. 
This  instruction  was  now  held  erroneous ;  the  Supreme  Court 
declaring  that  the  burden  of  proof  lay  upon  the  creditor,  and 
he  must  prove  fraud.  ^The  fact  that  the  conveyance  was 
made  to  the  son  was  not  of  itself  sufficient  to  raise  the  pre- 
sumption of  fraud.'  The  grantor's  fraudulent  intent  was  to 
be  shown  before  the  grantee  was  called  upon  to  prove  pay- 
ment of  the  purchase-money.* 

At  most  then  relationship  is  but  a  circumstance,  to  be 
taken  into  consideration  with  other  facts,  if  there  be  such, 
and  that  too  for  or  against  the  conveyance,  according  to  the 
situation;  but  standing  alone  it  is  a  false  quantity.^    Even 

Iowa,   265  ;    Hempstead    v,   Johnston,  '  King  v.  Russell,  40  Texas,  124. 

18  Ark.   123  ;    Buropas  v,   Dotson,   7  *  See  Belt  v.  Bagnet,  27  Texas,  479  ; 

Humph.   317 ;  Williams  v.  Williams,  Kane  v.  Desmond,'  63  Cal.  464. 

11  Lea,  355.  *  Shultz  v.  Hoagland,  85  N.  Y.  464  ; 

^  Barnard  u,  Davis,  54  Ala.  565.  Holden  o.    Bumham,  63    N.  Y.    74  ; 

*  Perkins  v.  Webster,  2  Cush.  480.  Hempstead  v,  Johnston,  18  Ark.  123; 
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if  it  could  be  said  that  relationship  might  raise  a  presumption 
that  the  conveyance  was  voluntary,  it  would  not  follow  that 
the  presumption  could  not  be  met  by  evidence  which  would 
be  sufficient  in  any  other  case ;  ^  unless  indeed  the  position 
should  be  taken  that  the  presumption  was  stronger  than  ordi- 
nary presumptions,  a  position  not  likely  to  be  taken. 

A  distinction  obtains  between  cases  in  which  the  wife 
claims  the  property  under  a  sale  to  her  by  her  husband  and 
cases  in  which  she  claims  under  a  stranger  in  blood,  if  at  all 
events  she  has  a  separate  estate.  Thus  in  a  case  ^  in  which 
goods  bought  of  D  by  the  wife  of  J  were  seized  in  execution 
as  the  property  of  J,  the  jury  had  been  charged  that  the  wife- 
claimant  need  not  show  from  what  source  she  had  the  money 
or  the  means  to  buy  the  property.  This  ruling  was  sustained 
by  the  Supreme  Court ;  the  court  distinguishing  the  case  from 
a  case  in  which  a  married  woman  derived  title  from  her  hus- 

Bnmpas  V.  Dotson,  7  Humph.  817 ;  Lin-        ^  See  Schroederv.  Walsh,  120  III.  403; 

ingerv.  Herron,  18  Neb.  450  ;  Schroeder  Hongh  v,   Dickinson,    58    Mich.    89  ; 

9.  Walsh,   120  lU.   403 ;  Hubbaid  v.  Davis  v.  Zimmerman,  40  Mich.  24,  an 

Allen,  59  Ala.    283  ;    Montgomeiy  r.  important  case  in  which  Cooley,  J.  said  : 

Kirksey,    26    Ala.    172;    Kobinson  v.  'No  doubt  the    circumstances  of   the 

Frankel,  85  Tenn.  475 ;    In  re  John-  relation  and  the   facility  with    which 

son,  3  Ch.  D.  389,  394 ;  Copis  v.  Mid-  frauds  may  be  accomplished  under  the 

dleton,    2  Madd.    410 ;    ante,   p.   190,  pretence  of  sales  or  gifts  between  hus- 

note.    See  Fletcher  r.  Willard,  14  Pick,  band  and  wife  ought  to    be    carefully 

464.  weighed  in  determining  whether  or  not  a 

In  Shultz  V.  Hoagland,  supra,  the  court  gift  has  been  made,  but  when  aU  are 

says  :  '  The  relationship  of  assignor  and  considered,    the  one  question  and  the 

assignee,  and  their  intimacy  and  friend-  only  question  is  whether  the  wife  has 

ship,  and  the  preference  given  to  the  established  her  right  by  a  preponderance 

latter  as  a  creditor,  prove  nothing  by  of  evidence.     If  she  has,  no  court  has 

themselves.     They  are  consistent  with  any  business  to  require  more.*    So  in 

honesty  and  innocence,  and  become  only  Brown  i;.  Mitchell  102  N.  Car.  847,  870, 

important    when    other  circumstances,  the  case  of  purchase  by  the  wife  is  put 

indicative  of  fraud,  invest  them  with  a  in  the  same  way  in  effect  as  it  would  be 

new  character  and  purpose,  and  trans-  in  the  case  of  any  other  purchaser,  after 

fonn  them  from  equivocal  and  ambiguous  proof  of  fraud  in  the  vendor  ;  she  is 

facts  into  positive  badges  of  fraud.'  See  simply  to  show  that  she  has  paid  her 

Kane  v.  Desmond,  68  Cal.  464.     What  own  money. 

is  said  ante,  pi  84,  may  also  be  referred         ^  Richardson    v.     Subers,    82    6a. 

to.  427. 
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band.  In  the  latter  case  the  burden  was  cast  upon  the  wife 
*  to  make  a  fair  showing  about  the  whole  transaction ; '  and, 
assuming  that  the  husband  has  not  been  held  out  as  o?mer 
by  the  wife,  this  appears  to  be  sound  doctrine.  There  is  no 
sufficient  reason  in  such  a  case  to  suppose  that  the  property 
was  bought  by  the  husband  through  the  agency  of  the  wife ; 
it  is  for  the  creditor  to  make  out  the  fact  by  evidence.^ 

§  8.  Relation  of  Means  to  Debts  :  Rules  of  Guidance. 

Having  now  disposed  of  these  preliminary  questions,  we  are 
brought  to  the  question  of  the  relation  which  ought  to  exist 
between  the  means  of  the  debtor  available  at  the  hands  of 
his  creditors,  after  the  gift  has  been  made,  and  the  debts 
which  he  owes.    *  After  the  gift '  we  say ;  the  test  never  is  of 
the  ability  of  the  debtor,  or  the  availability  of  his  means,  be- 
fore or  at  the  time  of  the  gift.    Such  a  test  would  go  far  to 
destroy  the  statute.    In  regard  then  to  the  relation  of  means 
to  debts  aft'Cr  the  gift,  it  must  be  observed  at  the  outset  tliat 
the  law  has  not  laid  down  any  ratio  to  be  observed  between 
the  two,  or  declared  that  there  should  be  any  fixed  margin  of 
available  means.    The  law  speaks  in  general  terms,  content 
to  lay  down  a  few  rules  of  guidance  for  determining  whether 
the  claims  of  creditors  have  been  impaired ;  after  that,  leav- 
ing each  case  to  be  decided  upon  its  own  facts.    That  is  to 
say,  cases  falling  within  these  general  rules  are  in  the  main 
isolated  instances  rather  than  declarations  of  any  rule  of  law, 
and  are  to  be  used  in  the  decision  of  other  cases  only  for  what 
they  may  be  thought  to  be  worth.     Let  us  then  endeavor  to 
ascertain  these  ^  rules  of  guidance.* 

1  See  also  Stephenson  v.  Cook,  64  be  presamed  to  have  been  pud  for  bj 

Iowa,  265.    It  is  held  in  Missouri  how-  her  husband.     Sloan  v.  Torry,  78  Mo. 

ever  that,  where  a  married  woman  chums  623.    See  Jordan  o.  Buachmeyer,  97  Mo. 

property  against  her  husband's  creditors,  94;  ante,  p.  186.    But    that   may    be 

which  has  been  conyeyed  to  her  during  doubted.    See  Stephenson  v.  Cook  and 

coverture,  if  it  is  not  shown  to  have  been  Richardson  v.  Suben,  supra, 
paid  for  out  of  her  separate  estate,  it  wiU 
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In  the  first  place,  of  the  debtor's  means ;  upon  this  point  the 
first  remark  to  make  is  that  if  the  debtor's  voluntary  aliena- 
tion amounts  to  an  ^  act  of  bankruptcy,'  it  is  invalid  against 
creditors,  regardless  of  his  actual  condition  in  point  of  means. 
It  is  equally  true  that  if  the  debtor  has  already  committed  an 
act  of  bankruptcy,  which  may  still  be  turned  against  him,  any 
voluntary  alienation  following  is  invalid. 

It  is  not  then  the  debtor's  actual  condition  in  point  of  means 
that  furnishes  the  test  of  the  validity  of  the  voluntary  aliena- 
tion. A  man  may  be  considered  insolvent  as  matter  of  law, 
where  he  has  concealed  his  property,  though  in  point  of  fact 
he  may  be  perfectly  solvent.  In  a  Massachusetts  case  ^  the 
judge  had  instructed  the  jury  that  if  a  debtor  has  concealed 
his  property  fraudulently,  to  avoid  payment  of  his  debts  and 
to  prevent  his  creditors  from  taking  it,  he  may  be  proceeded 
against  as  insolvent,  though  his  property  may  consist  of 
money  in  his  pocket  and  may  be  sufficient  to  pay  all  his 
debts ;  and  the  instruction  was  upheld.^  That  being  true,  it 
follows  that  a  creditor  would  make  a  case  against  a  voluntary 
alienation  by  his  debtor  by  showing  that  even  if  he  had  means 
left  with  which  to  pay  his  debts,  they  were  effectually  con- 
cealed or  placed  where  they  could  not  be  taken,  or  were  in 
some  distant  state  and  not  easily  obtainable.' 

The  law  provides  us  with  another  'rule  of  guidance,'  in 
regard  to  cases  in  which  the  debtor  may  not  have  committed 
any  act  of  bankruptcy,  but  yet  is  in  a  condition  in  which  the 
laws  of  bankruptcy  or  insolvency  could  be  enforced  against 
him.  And  that  rule  is,  that  a  debtor  cannot  be  considered  to 
be  in  a  condition  to  make  a  gift,  in  justice  to  his  creditors, 

1  Bartboloiuew     v.    McEinstry,     6  insolvent  who  had  money  enough  in  his 

Alien*  567  ;  &  c.  2  Allen,  488.  pocket  to  pay  all  his  debts,  if  he  had 

'  This  was  of  oonise   nnder  insol-  not  put  it  there  to  drcumvent  his  cred- 

▼ency  laws,  a  snlject  which  will  follow  itors  T      The   eases   however  speak   of 

directly  after  the  statutes  of  Elizabeth  property  which  can  be  reached  by  cred* 

are  disposed  of.    A  qnaere  may  be  added  itors,  as  will  be  seen. 
whether  a   man   coold   be  treated  as         *  Baker  v,  Lyman,  58  6a.  889. 
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where,  though  his  nominal  assets  may  still  be  ample,  at  their 
face  value,  for  the  payment  of  his  debts  after  the  withdrawal 
of  the  property  in  question,  he  cannot  readily  make  his  assets 
available  to  the  amount  required.^  This  is  well  shown  in  the 
case  first  cited.  Suit  had  been  brought  to  set  aside  a  volun- 
tary conveyance  of  land  by  a  father  to  his  daughter,  the  prop- 
erty being  worth  something  like  $16,000.  The  father  had  at 
the  time  a  large  amount  of  property  in  St.  Louis,  estimated  by 
some  witnesses  to  be  worth  $156,000 ;  he  was  then  in  debt  how- 
ever to  the  extent  of  180,000  or  $90,000,  secured  by  deeds  of 
trust  upon  the  same  property,  on  which  extensions  had  been 
given  from  time  to  time ;  he  had  but  little  unincumbered  prop- 
erty save  that  which  was  the  subject  of  the  suit ;  taxes  were 
not  all  paid.  The  court  considered  the  father,  upon  these 
facts,  as  in  embarrassed  circumstances ;  ^  nothing  but  the  best 
of  management  and  good  credit  could  save  him  from  ruin.' 
Judgments  and  foreclosure  sales  followed  in  rapid  succession ; 
and  the  conveyance  was  held  fraudulent;  the  court  laying 
down  the  sound  rule  that  if  a  debtor  in  embarrassed  circum- 
stances makes  a  voluntary  conveyance,  and  is  afterwards  ^  un- 
able to  meet  his  debts  of  the  time  of  the  conveyance  in  the 
ordinary  course,  the  conveyance  may  be  treated  as  void  by 
those  to  whom  the  debts  are  due.^ 

^  Lionbei^r  v.  Baker,  88  Mo.  447  ;  the  time  of  some  objectionable  conyey- 

Patterson  v,  Kinney,  97  lU.  41  ;  Mar-  ance,  made  by  him  long  ago,  can  seldom 

mon  V,  Harwood,  124  III.  104  ;  Goodman  object  to  it.     Union  Life  Ins.  Co.  v. 

V.  Wineland,  61  Md.  449  ;  Warner  v,  Spaids,  99  lU.  247.    ^8  to  the  rights  of 

Dove,  88  Md.  586 ;  Bullett  v.  Worth-  fatuie  creditors  in  respect  of  a  conrey- 

ington,  8  Md.  Ch.  99  ;  French  v,  French,  ance  made  with  intent  to  defraud  existing 

6  DeG.  M.  &G.  95;  Freeman  v.  Pope,  creditors,  whose  debts  had  not  all  been 

L.  R.  5  Ch.  538  ;  Ex  parte  Rassell,  19  paid  when  the  claims  of  such  future 

Ch.  D.  588  ;  In  re  Ridler,  22  Ch.  D.  creditors  were  created,  see  ante,  pp.  97 

80.  See  also  Baker  v,  Lyman,  58  QtL.  389.  et  seq. 

'^  Perhaps  a  limit  should  be  set  to         '  The  court  cited    Potter   v.    Mc- 

the  time  '  afterwards ;  *  for  the  debtor  Dowell,  81  Mo.  62  ;  Patton  v,  Casey,  57 

may  have  got  out  of  difficulty  and  gone  Mo.  118;  Payne  v.   Stanton,  59  Mo. 

on  for  a  long  time  solvent  and  prosper-  158.    For  a  similar  case  to  that  of  the 

ons,  before  the  final  trouble.    Creditors  text  see  Elwell  v.  Walker,  52  Iowa,  256, 

entirely  unconnected  with  the  debtor  at  infra,  p.  198. 


§  8.]  INTENT  :    VOLUNTARY  ALIENATIONS.  197 

Indeed  a  man  may  have  perfectly  good  and  even  unincum- 
bered property  interests,  sufficient  eventually,  it  may  be,  to 
meet  all  his  engagements,  but  if  they  are  so  situated  ^  or  of 
such  a  nature  that  he  cannot  turn  them  at  once  to  his  present 
needs,  and  with  them,  together  with  whatever  other  means  he 
may  have  available,  satisfy  presently  his  creditors  after  the 
voluntary  alienation,  that  alienation  cannot  stand  against 
them.2  Thus  it  is  laid  down  to  be  no  answer  to  the  claim 
of  creditors  delayed  by  a  voluntary  alienation  made  by  their 
debtor,  that  the  debtor  has  debts  owing  to  him,  or  contingent 
or  reversionary  interests,  which  if  realized  or  fallen  in  would 
be  sufficient  to  meet  all  claims  upon  him.^ 

The  matter  of  a  man's  good-will  in  trade  affords  a  special 
illustration.  In  a  recent  English  case^  the  good-will  of  a 
debtor's  business  wsb  supposed  to  be  of  considerable  worth ; 
and  the  point  was  accordingly  urged  that  that  fact  should 
be  taken  into  account  in  considering  the  debtor's  condition 
towards  his  creditors.  The  learned  Master  of  the  Rolls  (Sir 
George  Jessel)  was  quite  willing  to  believe  that  the  good-will 
was  of  value  ;  ^  but,'  said  he,  ^  can  that  be  called  an  available 
asset  when  a  man  is  carrying  on  his  trade  ?  Is  he  able  to  pay 
all  his  debts  because  he  might  possibly,  after  the  lapse  of 
considerable  time,  sell  the  good- will  of  his  business  ? '  And 
then  the  Master  of  the  Rolls  goes  to  the  root  of  the  matter 
by  saying  that  the  debts  were  payable  presently ;  that  is,  the 
creditor  cannot  be  put  off  against  his  will  by  the  debtor.* 

The  question  then  is  of  the  debtor's  present  ability  to  pay 
creditors  whose  debts  are  due.^    Indeed  even  this  rule  cannot 

1  Aa  by  being  in  a  distant  state,  and  funds  were  put  into  the  hands  of  a  third 

sot  in  a  i-eadily  obtainable  or  avail-  person  sufficient  to  pay  all  debts,  if  he 

able  fonn.    Baker  r.  Lyman,  58  Ga.  used  them  for  some  other  purpose. 

839.  «  French  r.  French,  supra. 

•  French  v.  French,  6  Be  G.  M.  &  *  In  re  Pearson,  supra. 

G.  95 ;    In  re  Pearson,  8  Ch.  D.  807  ;  *  Further  see   French  v.  French,  8 

Munson  v,  Ellis,  58  Mich.  831 ;  Mar-  De  G.  M.  &  G.  95  ;  O'Bryan  v.  Koontz, 

roon  V,  Harwood,  124  III.   104,  hold-  88  Mo.  828. 

ing  also  that  it  makes  no  difference  that  *  See  also  Barkley  v,  Tapp,  89  Ind. 
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be  relied  upon  by  the  debtor  as  inflexible.  A  debtor  having 
property  subject  to  fluctuation  in  value  must  be  very  circum- 
spect in  making  gifts ;  the  law  will  not  permit  him  to  calcu- 
late nicely  the  relation  of  what  will  remain,  to  his  debts.  He 
must  take  into  account  the  possibility  of  the  depi*eciation  in 
value  of  the  property  he  retains,  where  it  is  of  a  kind  to  be 
subject  to  frequent  fluctuation.  In  a  recent  case^  a  debtor 
had  made  voluntary  conveyances  of  considerable  amounts  to 
his  wife,  retaining  real  property  in  St.  Louis  the  value  of 
which,  according  to  testimony  given,  was  then  largely  in  ex- 
cess  of  the  debts  which  he  owed.  But  property  of  the  kind, 
and  this  with  it,  soon  afterwards  greatly  depreciated;  and 
this,  which  was' heavily  incumbered,  disappeared,  nothing  be- 
ing left  for  the  payment  of  the  plaintiff's  claim.  The  court 
considered  that  the  valuation  had  been  put  too  high,  and  that 
the  contingency  of  depreciation  should  have  been  taken  into 
account  by  the  debtor ;  fluctuations  in  the  value  of  land  were 
constantly  taking  place  and  should  therefore  be  anticipated. 

It  is  otherwise  of  losses  of  an  accidental  kind,  as  by  fire  or 
flood,  or  other  event  not  fairly  to  be  taken  as  within  the  range 
of  probability  or  foresight.^  Perhaps  the  possibility  of  losses 
in  business  need  not  be  taken  into  account  by  the  debtor, 
where  the  business  is  not  one  of  special  hazard ;  though  volun- 
tary conveyances  even  in  such  cases  will  call  for  more  search- 
ing scrutiny  than  in  others.  Trade  is  always  hazardous  to 
some  extent ;  and  large  gifts  by  traders  who  subsequently  fail 
may  well  be  looked  upon  with  suspicion ;  they  might  in  many 
cases  have  a  bearing,  though  the  trade  was  not  particularly 
hazardous,  upon  the  fact  to  be  proved,  the  '  intent '  to  defraud. 
It  is  clear  however  that  the  subsequent  insolvency  of  the 
grantor  is  not  enough  to  invalidate  a  prior  voluntary  convey- 

26.    Insolvency  shown  to  exist  at  one  ^  Elwell  v.  Walker,  52  Iowa,  256. 

time  will  be  presumed  to  exist  at  a  sub-  •  Elwell  v,  "Walker,  supra,  referring 

sequent  date  not  far  removed,  in  the  to  Bump,  Fraudulent  Conveyances,  286. 
absence  of  evidence.  lb. 
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ance ;  ^  but  if  a  man  convey  most  of  his  property  voluntarily, 
and  shortly  afterwards  is  insolvent,  the  conveyance  will,  it  is 
held,  be  deemed  fraudulent.^ 

It  is  clear  too  that  the  debtor  cannot  reckon  as  part  of  his 
means  invalid  claims  and  claims  upon  which  the  Statute  of 
Limitations,  the  Statute  of  Frauds,  usury,  or  the  like  could  be 
pleaded.  He  has  no  right  in  any  such  case  to  suppose  that 
his  own  debtor  will  not  raise  the  defence ;  though  perhaps  if  a 
claim  of  his  against  another  is  partly  valid  and  partly  invalid, 
he  will  be  entitled  to  take  the  valid  part  into  account,  provided 
the  valid  part  can  by  law  be  separated  from  the  invalid.  In 
regard  to  debts  due  to  him  which  are  otherwise  worthless,  as 
a  matter  of  fact,  it  seems  that  these  too  must  be  left  out  of  his 
balance  sheet. 

Further  in  its  purpose  to  preserve  a  just  relation  between 
means  and  debts,  the  law  will  take  into  consideration  the 
question  whether  the  debtor  was  then  engaged,^  or  was  on  the 
point  of  engaging,  or  was  soon  after  in  fact  engaged,  in  a  haz- 
ardous business,  in  speculation,  or  the  like.    If  he  was,  then 

^  Barkley  v,  Tapp,  87  Ind.  25.  his  obligations  may  be  inferred  from  the 

*  Hood  V.  Jones,  5  Del.  Ch.  77.  fact  that  fifty  day^  subsequent  to  the 

*  Carpenter  v.  Koe,  10  N.  Y.  227 ;  conveyance  he  was  utterly  insolrent, 
Dygert  v.  Bemerschneider,  82  N.  Y.  and  has  so  continued  to  the  commence- 
629 ;  Sava^  v.  Murphy,  84  N.  Y.  608 ;  ment  of  this  suit.  He  states  that  when 
Case  V.  Phelps,  39  N.  Y.  164  ;  Young  the  debt  to  the  complainant  was  con- 
V,  Heermans,  66  K.  Y.  374 ;  Nippes's  tracted,  he  was  solvent,  and  that  his 
Appeal,  76  Pcnn.  St.  472  ;  Monroe  v,  insolvency  was  owing  to  the  sudden  fall 
Smith,  79  Penn.  St.  459  ;  Claflin  v,  in  the  price  of  grain,  etc.  The  result  of 
Mess,  30  N.  J.  Eq.  211  ;  Bates  v,  Cobb^  his  allegations  is  that,  although  he  was 
29  8.  Car.  895;  Fisher  v.  Lewis,  69  largely  in  debt,  yet  if  the  article  in 
Mo.  629.  See  Shank  v,  Simpson,  114  which  he  traded  had  advanced  in  price, 
Penn.  St  208;  Truesdell  v,  Sarles,  104  or  if  its  value  had  continued  as  he  had 
K.  Y.  164,  169  ;  Todd  v.  Nelson,  109  reason  to  suppose  when  his  indebtedness 
N.  Y.  816,  327^  that  the  grantor's  htis*  accrued,  he  would  have  been  solvent  and 
baud,  or  intended  husband,  is  not  to  be  have  had  a  surplus.  All  this  might  be 
deemed  the  grantor  within  ihe  rule.  stated  with  truth  by  the  most  reckless 

In  Carpenter  v.  Roe,  supra,  the  court  speculator  that  ever  hazarded  the  prop- 
says  :  *  Roe  does  not  deny  that  he  was  erty  of  others  on  the  contingency  of  a 
deeply  in  debt  at  the  time;  he  denies  fluctuating  market.'  See  also  Truesdell 
that  he  was  insolvent    The  extent  of  v.  Sarles,  104  N.  Y.  164,169. 
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the  fact  that  he  was  largely  in  debt  when  he  made  the  gift, 
or  that,  not  being  largely  in  debt  or  not  being  in  debt  at  all, 
he  made  a  gift  embracing  a  considerable  part  of  his  estate 
will  be  fatal ;  the  gift  will  not  be  allowed  to  stand,  against 
his  creditors.^ 

In  regard  however  to  engaging  in  a  business  of  hazard,  this 
should  be  said ;  that  where  there  is  no  evidence  to  show  that 
the  gift  was  made  in  contemplation  of  entering  into  the  haz- 
ardous business,  in  other  words  in  contemplation  of  future 
debts,  and  so  in  the  eye  of  the  law  with  intent  to  defeat  future 
creditors,^  it  should  appear,  if  the  debtor  is  not  already  en- 
gaged in  such  a  business,  that  he  engaged  in  it  soon  after 
making  the  gift^  There  must  be  a  connection  between  the 
gift  and  the  subsequent  credit.  The  statute  speaks  of  an  '  in- 
tent '  to  defraud,  and  though,  as  we  have  seen,  that  word  is 
not  to  be  taken  in  its  popular  sense  of  personal  design,  still  it 
does  point  to  a  necessary  connection  between  the  act  of  the 
debt  and  the  loss  to  the  creditor. 

To  put  the  case  in  another  way,  if  a  man  has  made  a  gift 
of  property  such  as  at  the  time  is  valid  against  creditors,  he 
should  not  dii^ctly  afterwards  engage  in  some  hazardous  busi- 
ness, for  the  act  would  reflect  back,  so  to  speak,  the  *  intent' 
of  the  law  to  defraud  creditors.  The  debtor  knows  that  he 
has  made  a  voluntary  alienation  of  property,  and  impaired  his 
means  by  so  much,  and  if  that  is  considerable,  he  knows  that 
now  to  engage  in  a  hazardous  business  would  be  to  expose 
his  creditors  perhaps  to  great  loss.  The  connection  between 
the  gift  and  the  loss  would  thus  be  made  out ;  there  would  be 
an  *  intent'  to  defraud. 

If  however  the  gift  was  made  long  ago,  and  the  changes 
usual  in  life  have  since  taken  place,  it  would  be  straining  the 
facts  to  connect  the  gift  with  the  loss,  as  by  declaring  that 

1  Cases  in  note  8,  p.  199.  229 ;  Todd  «.  Nelson,  109  N.  Y.  Sl6, 

s  lb.  828. 

•  Sexton   V.    Wheaton,  8    Wheat 
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the  later  act,  so  far  removed,  reflected  back  an  intent  to 
defraud.  This  is  illustrated  by  a  case^  in  the  Supreme 
Court  of  the  United  States,  already  referred  to,  in  which  a 
debtor  made  what  at  the  time  was  a  proper  gift,  and  then 
two  years  later  went  into  a  hazardous  business  in  which 
he  ultimately  failed.  The  gift  was  sustained  against  his 
creditors. 

A  recent  English  case  '  should  be  noticed  in  this  connection 
to  distinguish  it.  A  man  not  in  debt,  and  not  engaged  in 
trade,  settled  in  the  year  1858  a  sum  of  £1,000  voluntarily 
on  trusts,  providing  for  a  life  estate  to  himself  determinable 
upon  his  bankruptcy,  then  a  life  estate  to  his  wife,  then  trusts 
for  his  children,  and  an  ultimate  remainder  for  himself. 
Fifteen  years  afterwards  he  went  into  trade,  and  in  the 
course  of  two  years  failed.  The  settlement  was  now  held 
void  under  the  statute  of  Elizabeth;  but  this  was  on  the 
ground  that  the  settlor  had  made  it  in  such  a  way  that  as 
soon  as  creditors  should  acquire  a  claim  upon  the  prop- 
erty it  should  go  over  to  some  one  else.  That  is  to  say, 
there  was  contemplated  fraud  in  the  settlement  itself; 
hence  it  mattered  not  how  long  afterwards  the  business  was 
undertaken.' 

The  term  ^  hazardous  business '  or  ^  speculation  '  does  not 
quite  come  up  to  the  rule  of  law,  if  these  words  are  taken  in 
their  ordinary  sense  of  something  of  a  hazardous  nature* 
The  business  of  grocer  or  baker  is  not  in  ordinary  circum- 

^  Sexton  V.    Wbeaton,    8     Wheat,  possible.    Section  91  of  the  Bankrupt 

229  ;  ante,  pp.  118,  IH.  Act  has  nothing  to  do  with  the  case.' 
*  In  re  Pearson,  8  Ch.  D.  807.  A  different  case  is  made  where  A 

'  Bacon,  C.  J.  said  :  '  The  settlor  in  gives  to  B  property  on  the  terms  that  it 

effect  says,  *  *  I  have  got  £1, 000  ;  I  do  not  shall  go  over  to  another  in  the  event  of  B's 

intend  my  creditors  to  have  a  farthing  hankraptcy.     Brandon  v,  Robinson,  18 

of  it ;  and  to  accomplish  that  purpose  I  Yes.  428.     See  Sparhawk  v.  Cloon,  125 

will  settle  it  in  such  a  way  that  if  by  any  Mass.  268  ;  Broadway  Bank  v.  Adams, 

accident  my  creditors  should  hereafter  188  Mass.  170 ;   Nichols  v.  Eaton,  91 

Lave  a  claim  to  it,  it  shall  go  to  some  one  U.  S.  716  ;  post,  222,  223.  That  would 

else."    That  is  as  plainly  fraudulent  as  not  be  to  defraud  the  grantor^s  creditors. 
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stances  a  business  in  itself  hazardous  to  one  familiar  with  it ; 
but  the  grocer's  business  would  be  hazardous  to  the  mere 
baker,  and  the  baker's  to  the  mere  grocer.  Any  business 
might  be  hazardous  to  a  stranger  to  it ;  and  so  the  authorities 
treat  the  matter.     Thus:  — 

In  a  recent  case  ^  a  baker  who  in  the  com*se  of  jears  had 
saved  some  money  in  his  business  was  minded  to  buy  out  a 
grocery  business,  in  which  he  had  had  no  experience,  and  to  add 
that  to  his  business  of  baker.  Before  doing  so  he  settled  the 
bulk  of  his  property  upon  his  wife  and  child,  and  then,  about 
a  month  afterwards,  bought  the  grocery  business,  carried  it 
on  for  some  six  months,  lost  money  by  it,  then  sold  it  for  as 
much  as  he  gave  for  it,  continued  in  the  old  business  only, 
and  about  three  years  from  the  time  of  the  settlement  failed. 
It  was  now  held  that  the  settlement  was  fraudulent  within 
the  statute  of  Elizabeth ;  and  this  without  regard  to  the  fact 
that  the  good-will  of  his  business  as  baker  might  be  of  con- 
siderable value.  The  settlement  was  held  invalid  because  it 
had  evidently  been  executed  with  a  view  to  putting  his  prop- 
erty out  of  the  reach  of  his  creditors  if  he  should  fail  in  the 
new  business.^ 

It  may  be  that  the  debtor's  liability,  whatever  its  present 
and  immediate  aspect  towards  the  creditor,  is  not  in  the  end 
primary  and  that  the  creditor  knows  the  fact;  he  is  liable 
in  whole  or  in  part  for  the  debt  of  another,  as  where  he  is  a 
surety  or  guarantor,  to  the  knowledge  of  the  creditor,  or  he 
is  an  indorser  of  negotiable  paper.  And  the  question  arises 
in  such  a  case  whether  the  law  will  regard  such  a  situation 
in  considering  the  debtor's  means  after  the  alienation ;  that 
is,  will  the  law  permit  the  debtor  in  such  cases  to  consider 
the  assets  of  the  principal  debtor  or  the  prior  parties  in  the 
matter  of  negotiable  paper  ?  The  question,  it  ought  to  be 
stated,  relates  to  cases  the  event  of  which  is  uncertain,  L  e. 

1  Ex  parte  Russell,  9  Ch.  D.  588»  *  Mackay  v.  Douglas,  L.  R.  14  £q. 
C.  A.  106. 
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cases  in  which  it  is  not  yet  known  whether  the  surety,  guar- 
antor, or  indorser  may  be  called  upon.^ 

In  a  recent  case '  before  the  Court  of  Appeal  it  appeared 
that  a  guarantor  for  debts  of  a  considerable  amount  owed  by 
his  son  made  a  volantary  settlement  of  leasehold  property, 
that  the  son  and  father  together  had  property  enough,  imme- 
diately after  the  settlement,  to  pay  the  debts  guaranteed,  and 
that  the  grantee  in  the  settlement  was  liable  for  rent  of  the 
leasehold  premises.  It  was  urged  on  behalf  of  the  settlement 
that  a  person  liable  as  guarantor  was  not  to  be  regarded  for 
present  purposes  as  being  mdebted  in  the  sum  guaranteed 
without  taking  into  account  the  assets  of  the  principal  debtor 
as  well  as  his  own ;  but  the  court  denied  this,  declaring  that 
the  case  should  be  looked  upon  as  if  the  event  had  already 
happened  of  the  debtor's  turning  out  unable  to  pay.  The 
argument  for  the  settlement  came  to  this,  that  a  guarantor 
could  make  a  settlement  of  the  whole  of  his  propei*ty,  if  it 
could  be  shown  that,  at  the  time,  the  principal  debtor  had 
property  enough  to  pay  his  debt ;  that  doctrine  would  go  far 
to  defeat  the  contract  of  suretyship.^    It  has  been  held  in 

^  A  kindred  question  is   worthy  a  *  IIk     Lord    Selbome  ;    Goodricke 

passing  notice.     Could  a  creditor  pro-  v.  Taylor,  2  De  G.  J.  &  S.  185.     '  I  do 

ceed  against  an  alienation  of  his  debtor,  not  say,'  said  Lord  Selbome,  in  the  first 

which  was  made  with  intent  to  defraud  of  these  cases,  '  that  there  might  not  be 

him,  where  the  debtor's  liability,  which  a  state  of  things  in  which  the  liability 

might  have  been  considerable  (by  reason  of  the  guarantor  might   be  so  remote 

of  his  being  surety  or  indorser)  turns  that  it  would  not  be  regarded  ;  but  if  he 

out  to  be  nominal  ?    It  would  seem  not.  conveys  away  all  his  property  by  a  yol- 

Liability  for    costs    actually    incurred  untary  settlement,  1  think  it  doubtful 

would  not    be    nominaL      Stevens    v.  whether  the  settlement    could  in  any 

Works,  81  Ind.  445.     See  infra»  note  8,  case  be  supported  in  the  event  of  his 

Lord  Selbome.    In  Pelham  v,  Aldrich,  ultimately  being  called    on  under  his 

8  Gray,  515,  the  costs  had  not  been  guaranty.'    The  other  judges  pointed 

incurred  at  the  time  of  the  alienation  ;  out  that  the  settlement  could  not  be  con- 

besidea,  the  alienation  was  treated  as  for  sidered  as  for  value  because  the  settlor 

value,  'though  perhaps  not  adequate/  had  become    exonerated    from  paying 

That  case  however  goes  to  the  vei^je  of  rent,  distinguishing    if   not  doubting, 

the  law.    Ante,  pp.  103,  109  n.  Price  v.  Jenkins,  5  Oh.  D.  619. 

*  In  re  Bidler,  22  Ch.  D.  74,  C.  A, 
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this  coantry  that  if  the  surety's  liability  is  only  nominal,  and 
it  turns  out  that  there  is  no  default  by  the  principal,  the  lia- 
bility will  not  justify  a  conveyance  by  him  to  the  surety,  by 
way  of  indemnity,  against  the  claims  of  others.^ 

If  the  decision  of  the  case  in  the  Court  of  Appeal  is  sound, 
as  it  appears  to  be,  a  wrong  decision  was  reached  in  a  Massa- 
chusetts case.^  A  debtor  had  made  a  conreyance  of  land  to 
his  sons  partly  upon  valuable  consideration,  partly  as  a  gift. 
The  whole  amount  of  the  grantor's  debts  at  the  time  was 
stated  at  a  certain  sum ;  but  in  making  up  the  sum  certain 
promissory  notes,  of  which  the  debtor  was  a  joint  and  several 
promisor  with  another,  were  reckoned.  The  court  declared 
that  if  these  were  the  debts  of  the  grantor  alone,  the  other 
promisor  being  a  mere  surety,  then  the  sum  named  was  to 
be  taken  as  the  true  amount  of  the  grantor's  debts ;  but  if 
the  notes  really  represented  a  joint  debt  between  the  prom- 
isors, then  the  general  sum  was  to  be  reduced  accordingly, 
the  joint  debt  being  cut  down  one  half.  The  point  however 
was  not  reasoned  by  the  coui-t. 

It  is  clear  as  a  general  rule,  as  we  have  seen,  that  the  test 
of  the  debtor's  ability  to  make  the  gift  is  to  be  measured  by 
his  condition  just  after  he  has  made  it,  and  that  equity  will 
have  jurisdiction  to  act  on  behalf  of  the  creditor,  against  the 
gift,  if  there  has  been  no  long  delay,  notwithstanding  the  fact 
that  the  debtor's  fortunes  may  have  improved  afterwards,  and 
have  put  him  in  a  situation  to  pay  all  his  debts.  But  in  such 
a  case  the  court,  though  as  matter  of  discretion  only,  would 
probably  so  frame  its  decree  as  to  give  the  debtor  a  day  for 
the  payment  of  his  debt ;  it  would  not,  it  is  held,  dismiss  the 
bill  and  remit  the  creditor  to  a  suit  at  law,  pending  which 

1  Crawford  v,  Kirksey,  55  Ala.  282 ;         *  Korton  o.  Norton,    6  Gush.  524. 

8.  c.  50  Ala.  590.     The  acts  to  be  in-  See  also  Bobinson  v.  Bogers,  84  lad. 

demnified  against  may  be  wholly  in  fu-  589. 
turo.    Gardner  v.  Webber,  17  Pick.  407. 
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the  debtor  might  lose  or  dispose  of  the  very  property  for 
having  which  the  bill  was  dismissed.^  The  creditor's  rights 
cannot  turn  upon  the  fluctuations  of  the  debtor's  fortunes; 
and  yet  it  seems  equally  clear  that  it  is  no  ground  for  pro- 
ceedings of  the  kind  that  the  debtor  once,  many  years  before, 
made  a  voluntary  conveyance  which  he  was  not  in  condition 
to  make  or  which  made  him  insolvent. 

On  the  other  hand  if  the  debtor  was  in  a  proper  condition 
to  make  the  gift  at  the  time,  his  condition  later,  when  he  may 
be  completing  the  transaction  by  delivery,  will  not  invalidate 
it,  assuming  that  meantime  his  conduct  or  relation  to  the 
property  has  not  brought  him  within  the  statute.  Thus  if  the 
subsequent  transaction  is  the  mere  matter  of  the  execution 
of  a  deed,  the  property  having  before  been  delivered,  the  fact 
that  at  the  time  of  executing  the  deed  he  was  insolvent  will 
not  bring  the  transaction  within  the  statute  of  Elizabeth.* 
The  subsequent  completion  of  the  title  of  the  grantee  may 
well  operate,  in  such  a  case,  by  relation  back  to  the  time  of 
solvency ;  there  has  been  nothing  since  to  operate  unjustly 
upon  creditors.^  A  different  case  would  be  made  by  evidence 
that  the  grantor  had  remained  in  possession  all  the  time 
since  the  gift,  or  that  the  failure  to  complete  the  title  had 
otherwise  led  creditors  reasonably  to  suppose  that  the  prop- 
erty belonged  to  the  grantor. 

It  is  thought  too  that  the  personal  factor  in  regard  to  the 
debtor  may  sometimes  properly  enter  into  the  case.    In  an 

^  Goodman  v,  Wineland,  61  Md.  449.  v.  Dutens,  1  Yes.  jr.  196.     Contra,  now. 

See  also  King  v,  Thompson,  9  Peters,  Ante,  p.  134.    The  rale  in  Dnndas  v, 

204 :  Posten  &.  Poeten,  4  Whart.  27.  Dntens  has  obtained  in  some  of  onr 

*  Patterson  v.   Kinney,  97  111.   41.  courts.   Ante,  pp.  138-135.    See  Hawks 

It  may  however  be  within  the  Statute  of  v,  Phillips,  7  Gray,  284. 

Frauds.     There  is  grave  doubt  whether  *  Comp.   Blodgett    v,  Hildreth,  11 

the  subsequent  execution  of  a  writing  in  Cush.    811 ;    Nickerson    v.    Baker,    5 

a  case  requiring  a  writing  under  the  Allen,  142 ;    in  regard  to    preference, 

statute  would  avail.    Formerly  it  was  with  which  however  the  text  must  not 

held  in  England  that  it  would.  Dundas  be  confused. 
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Important  case^  in  Virginia  it  appeared  that  a  young  man, 
much  embarrassed  with  debt,  of  extravagant  and  dissipated 
habits,  had  settled  part  of  his  estate  upon  his  wife  and  chil- 
dren, the  children  being  then  infants  and  living  with  him, 
but  had  retained  property  enough  to  pay  all  his  debts  if  it 
were  then  so  applied.  But  the  court  took  into  consideration 
the  probability,  judging  from  the  habits  of  the  debtor,  that 
it  would  not  be  so  applied,  that  it  would  be  squandered,  and 
judged  of  the  conveyance  accordingly.  What  right,  it  was 
asked,  had  the  debtor,  with  creditors  pursuing  him,  to  with- 
draw a  considerable  part  of  his  estate,  and  require  them  to 
look  to  the  residue  ?  The  risk  of  loss  was  thus  increased 
because  of  the  debtor's  wastefulness  and  mismanagement  of 
his  property.  It  was  idle  to  say  that  he  had  property  enough 
left  to  pay  his  debts  if  only  he  chose  so  to  apply  it.^ 

Finally  there  are  things  personal  to  the  debtor  himself 
which  he  may  give  to  another,  regardless  of  his  pecuniary 
condition.  He  may  give  his  time  and  labor,  as  a  gratuity, 
to  another  if  he  will;  and  his  creditors  cannot  reach  the 
value  of  it  and  turn  it  to  their  own  account  in  any  way. 
He  is  not  bound  to  work,  or  if  he  does,  to  work  for  them.' 
So  too  he  may  emancipate  his  minor  children,  without  hin- 
drance of  creditors;*  and  he  may  forego  the  benefit  of  the 
Statute  of  Limitations.^ 

1  Hunters  v.  White,  8  Gratt.  26.  »  Abbey  v.  Deyo,   44  N.  Y.  843 ; 

*  This  appears  to  have  been  before  EUers  v.  Conradt,  89  Minn.  242 ;  ante^ 

the  final  adoption  in  Virginia  of  the  rale  p.  129. 

of  Chancellor  Kent  in  Reade  9.  Living-         *  Atwood  «.    Holeomb^    89  GanJi. 

ston,  8  Johns.  Ch.  481 ;  under  that  rule  270  ;  ante,  p.  188. 
debts  alone  being  enough  to  defeat  a         *  Ante,  pp.  188-18S.  ^ 

voluntary  conveyuioe.    Ante^  p.  180* 
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CHAPTEE  IX. 

INTENT  TO  DEFRAUD  CONTINUED:    TRUSTS  AND 

RESERVATIONS. 

§  1.  Introductory  :  Old  Legislation. 

The  question  proposed  in  chapter  seventh,  of  the  meaning 
of  the  word  *  intent '  in  the  phrase  *  intent  to  delay,  hinder, 
or  defraud'  has  in  the  last  chapter  received  one  detailed 
answer  of  a  positive  kind,  touching  voluntary  alienations. 
But  this  is  not  the  only  answer  to  be  given ;  and  we  come 
now  to  a  class  of  alienations,  voluntary  or  for  value,  it  mat- 
ters not  which,  though  they  are  commonly  voluntary,  in 
which  the  '  intent '  is  found  in  certain  benefits,  usually  in  the 
form  of  some  trust  or  reservation,  retained  by  or  given  to 
the  alienor,  which  are  inconsistent  with  the  rights  of  his 
creditors.  Here  again  we  shall  find  that  the  word  ^  intent '  is 
a  technical  term  of  the  law,  having  its  own  meaning,  and  not 
the  meaning  attached  to  it  in  popular  speech ;  and  we  shall 
see  at  the  same  time  how  well  the  definition  of  fraud  given  at 
the  beginning  of  this  work  agrees  with  the  state  of  the  law, 
and,  what  is  more,  how  helpful  it  is  in  resolving  perplexing 
questions  by  eliminating  much  of  the  discussion  in  regard  to 
intent. 

This  subject  of  trusts  in  favor  of  debtors  carries  us  back  more 
than  five  hundred  years,  to  a  statute  of  the  reign  of  Edward 
the  Third,  given  in  a  preceding  chapter,  against  conveyances 
of  lands  by  debtors  *  to  their  fijends,  by  collusion  of  having  the 
profits  thereof  at  their  pleasure ; '  ^  which  statute,  a  little  more 

1  50  Edw.  3  (lS7e-7),  ante,  pp.  21»  22. 
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than  a  hundred  years  later,  was  supplemented  hf  another,  of 
the  reign  of  Henry  the  Seventh,  also  given  heretofore,  in  which 
it  is  declared  that  ^all  deeds  of  gift  of  goods  and  chattels, 
made  or  to  be  made  of  trust,  to  the  use  of  that  person  that 
made  the  same  deeds,  be  void  and  of  none  effect.'  ^  The 
statute  of  18th  Elizabeth,  which  was  perhaps  a  broad  codifi- 
cation of  the  earlier  statutes,^  dropped  the  specific  declaration 
of  these  statutes  for  the  general  words  under  consideration. 
That  it  was  not  intended  to  change  the  law  was  soon  after- 
wards, in  the  same  reign,  shown  by  a  famous  decision'  of  the 
Star  Chamber. 

That  case  is  commonly  treated  as  the  fountain-head  of  all 
our  law  upon  this  subject  of  secret  trusts  and  reservations, 
and  should  be  stated  here.  Sir  Edward  Coke's  summary 
statement  of  the  case  is  to  this  effect :  A,  being  indebted  to 
B  in  £400,  and  to  C  in  £200,  being  sued  in  debt  by  C,  pend- 
ing the  writ  makes  a  secret  assignment  of  all  his  goods  and 
chattels  to  B  generally,  without  exception,  in  satisfaction  of 
his  debt,  but  still  continues  in  possession  and  sells  some 
sheep  and  sets  his  mark  upon  others.  In  an  information 
for  fraud  against  the  donor,  filed  by  Coke,  who  was  then 

1  3  Henry  7,  c.  4  (1487-8).  chattels  or  things  in  action,  made  in 
>  There  may  be  some  doubt  whether  trust  for  the  use  of  the  person  making 
the  statute  of  13th  Elizabeth  was  in-  the  same,  shaU  be  void  as  against  the 
tended  to  codify  and  supersede  the  ear-  creditors,  existing  or  subsequent,  of 
lier  legislation  above  mentioned.  The  such  person.'  2  B.  S.  135,  §  1.  This 
revisers  of  the  statutes  of  New  York,  legislation  has  been  very  widely  copied, 
following  earlier  legislation  in  that  in  addition  to  the  general  legislation 
state,  appear  to  have  thought  that  the  touching  fraudulent  conveyances.  See 
statute  of  Elizabeth  had  nothing  to  Burrill,  Assignments,  §  347.  It  has 
do  with  the  older  statutes ;  and  they  not  however  been  the  subject  of  much 
accordingly  drafted  a  separate  statute  judicial  consideration  ;  most  of  the  ques- 
to  meet  the  case  of  trusts  in  person-  tions  arising  upon  the  broader  legisla- 
alty.  In  the  Rev.  Sts.  of  1829  this  tion  against  alienations  with  '  intent  to 
special  piece  of  legislation,  expanded  hinder,  delay,  or  defraud  creditors.*  See 
from  an  Act  of  February  26,  1787,  ap-  .-Curtis  v.  Leavitt,  15  N.  Y.  119  ;  Good- 
pears  as  follows  :  '  All  deeds  of  gift,  all  rich  o.  Downs,  6  Hill,  438  ;  Mackie  v. 
conveyances,  and  all  transfers  or  assign-  Cairns,  5  Cowen,  380. 
mento,  verbal   or   written,  of  goods,  ■  Twyne's  Case,  8  Coke,  80. 
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Attorney- General,  it  waa  held  that  this  was  a  fraudulent  gift 
within  the  statute  of  13th  Elizabeth,  because,  inter  alia,  the 
donor  continued  in  possession  and  used  the  property  as  his 
own ;  ^  it  was  made  in  secret  pending  the  writ ;  there  was  a 
trust  between  the  parties.'  And  for  this  reason  it  was  not 
within  the  proviso  of  the  statute,  though  made  upon  valuable 
consideration.^    The  defendant  was  accordingly  convicted. 

Two  broad  classes  of  cases  are  suggested  by  the  preceding 
paragraphs,  one  suggested  by  the  early  statutes,  the  other 
by  the  case  in  Coke.  The  statutes  speak  of  cases  in  which 
the  property  (lands  in  the  earlier,  goods  in  the  later  statute) 
is  conceived  to  have  been  delivered  to  the  alienee  upon  trust 
for  the  alienor ;  the  case  in  Coke  speaks  of  the  property  as 
retained  by  the  alienor  upon  trust  for  the  alienee.  So  far  as 
the  early  statutes  are  concerned,  they  appear  to  have  had  little 
if  any  influence  upon  the  course  of  the  law  of  England  in 
modem  times ;  they  refer  to  voluntary  conveyances,  and  these 
would  be  within  the  prohibition  of  the  statute  of  Elizabeth, 
when  they  affected  the  rights  of  creditors,  regardless  of  any 
trust.  But  the  course  of  the  law  in  recent  times  has  pursued 
the  lines  of  the  two  classes  of  cases,  and  marked  a  clear  dis- 
tinction between  them;  and  the  old  statutes  are  not  with- 
out interest  therefore  in  what  they  suggest.  Besides,  the 
later  one  of  them  has  been  widely  adopted  in  the  United 
States.^ 

There  is  something  further  concerning  these  early  statutes, 
which  deserves  remark;  they  speak  of  gifts  to  strangers  (in 
the  name  of  *  friends ')  ;  they  prohibit  gifts  to  *  friends '  upon 
trust  for  the  donors.  Whether  the  term  was  intended  to  in- 
clude creditors  (creditors  are  not  always  regarded  as  *  friends') 
is  not  clear ;  probably  it  would  have  been  construed  to  include 
them.  But  whether  that  construction  was  adopted  or  not,  in 
our  time  the  law  in  respect  of  trusts  of  the  kind  designated 
applies  equally  to  alienations  to  creditors  and  alienations  to 

1  See  ante,  p.  24»  note  2.  *  Sapra,  p.  208>  note. 

vox*  II.  — 14 
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strangers ;  indeed  it  is  more  frequently  concerned  with  trusts 
in  the  first  kind  of  cases  than  with  trusts  in  the  second. 

And  again  it  should  not  escape  notice  that,  between  the  two 
statutes,  trusts  in  lands  as  well  as  in  goods  are  condemned. 
This  is  a  subject  about  which  modern  law  has  not  been  so 
clearly  defined.  Trusts  in  goods  have  been  widely  condenmed 
by  statute  in  America,  following  either  the  legislation  of  New 
York,  which  followed  that  of  Henry  the  Seventh,  or  directly 
following  that  early  piece  of  legislation ;  while  the  previous 
statute,  relating  to  lands,  has  not  been  copied  to  any  consid- 
erable extent,  the  subject  being  left  to  fall  within  the  more 
general  legislation  of  the  statutes  against  fraudulent  convey- 
ances. And  the  result  is  that  there  has  been  some  doubt 
whether  absolute  alienations  of  lands  alone,  to  strangers,  sub- 
ject to  some  external  trust  or  reservation  for  the  benefit  of 
the  grantor,  in  no  way  indicated  by  the  deed,  were  within  the 
meaning  of  the  law,  as  showing  an  ^  intent  to  delay,  hinder, 
or  defraud.'    But  the  better  view  is  that  they  are,^  and  that 

1  Dyer,  294  b  (first  case  on  the  stat. );  (same) ;  Watkina  v.  Anna,  64  N.  H.  99 

Lukina  v,  Aird,  6  WalL  78  ;   Oriental  (same).     See  also  Larkin  o.  Mead,  77 

Bank  v.  Haskins,  8  Met  882 ;    Low  Ala.  485  ;  s.  c.  num.  Keel  v.  Larkin, 

9.  Wortman,  44  N.  J.  Eq.  198,  200;  88  Ala.  142;  Clark  v.  Jones,  5  Allen, 

Scott  V.  Hartman,  11  C.  E.  Green,  89  ;  879  ;   Plimpton  v.  Goodell,  143  Mass. 

Sayre  v.  Fredericks,  1   C.   £.    Green,  865,  where  there  was  a  real  intention 

205,  208  ;  Foster  v.  Knowles,  42  N.  J.  to  defraud.     See  Todd  v.  Kelson,  109 

Eq.   226;   Plnnkett  v.   Plunkett,    114  N.  Y.  816,  infra.     (It  may  be  remarked 

Ind.  484 ;   Blackman  v.  Preston,   128  that  the  case  of  a  trust  in  favor  of  a 

111.  881 ;  Tyler  r.  Tyler,  126  III.  525  ;  man  who  buys  land  and  has  the  title 

Gordon   v.   Reynolds,    114    111.    118 ;  made  to  a  volunteer  stands  upon  an- 

Mitchell    V.    Sawyer,    115    111.    650  ;  other   footing,  to  wit,   that  of  a  vol- 

Scheble  v.  Jordan,  80  Kans.  853  ;  Smith  untary    conveyance.      See   chapter   5  ; 

V.  Conkwright,  28  Minn.  28  ;  Gross  9.  Peterson  v.  Farnum,  121  Mass.  476.) 

Eddinger,  85  Ky.  168;  Allison  v.Hagan,  In  Lukina  v,  Aird,   the  court,   by 

12  Nev.  88  ;  Campbell  v.  Davis,  85  Ala.  Davis,  J.  said  :  'The  law  will  not  per- 

56  (absolute  deed  recorded,  but  intended  mit  a  debtor  in  failing  circumstances  to 

as  a  mortgage)  ;  Hill  v,  Rutledge,  83  sell  his  land,  convey  it  by  deed  without 

Ala.  162  (same)  ;  Danner  Land  Co.  r.  reecrvationa,  and  yet  secretly  reserve  to 


Stonewall  Ins.  Co.  77  Ala.  184  (same) 
Ives  V.  Stone,  51  Conn.  446  (same) 
Smith  V.  Tiowell,  6  N.  H.  67  (same) 


himself  the  right  to  possess  and  occupy 
it  .  .  .  for  his  own  benefit.  Such  a 
transfer  may  be  upon  a  valuable  oonsid- 


Stratton   o.   Putney,    68   N.    H.    577    eration,  bat  it  lacks  the  element  of  good 
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too  whether  the  trust  is  created  by  writing  or  orally,^  perhaps 
upon  the  footing  that  the  statute  of  13th  Elizabeth  was  prac- 
tically a  codification  of  the  earlier  statutes,  and  so  has  passed 
down  to  us  in  its  various  forms  in  the  United  States.  The 
law  should  no  more  in  the  case  of  lands  than  of  goods  permit 
a  seller,  when  the  buyer's  creditors  attach  the  property,  to 
say, '  It  is  mine,'  and  the  buyer,  when  the  seller's  creditors 
attach  it,  to  say,  '  It  is  mine.'  *  *  Now  you  see  it,  now  you 
don't'  is  a  game  of  rogues.^ 
These  objectionable  trusts  in  lands  differ  from  the  like 

faith  ;  for  while  it  professes  to  be  an  upon  secret  trost  for  the  grantor's  hene- 

absolnte  conveyance  on  its  face,  there  fit ;  as  where  a  wife  so  conveys  for  fear 

is  a  concealed  agreement  between  the  her  hw^nd^s  creditors  may  otherwise 

parties  to  it,  inconsistent  with  its  terms,  reach  the  property.   Todd  v»  Nelson,  109 

securing  a  benefit  to  the  grantor  at  the  N.  Y.  816.   Nor  will  the  conveyance  be 

expense  of  those  he  owes.*  treated  as  per  se,  or  prima  facie  fraudu- 

The  case  of  Tibbals  v.  Jacobs,  81  lent  against  creditors  whose  claims  are 

Conn.   428,  is  opposed  to  the  rale  in  created  e.  g.  more  than  four  years  after 

Lakins  v.   Aird.     See  also  Skellie  v.  the  conveyance,    lb.     In  this  case  the 

James,  81  6a.  419.     But  the  court  in  grantor,   on  obtaining  the  subsequent 

Tibbals  «.  Jacobs  seems  to  have  con-  credit,  made  a  sworn  statement  that 

fused  the  effect  of  retaining  possession  she  owned  the  land,  which  indeed  she 

of  land  after  sale  with  that  of  secret  had  continued    to    possess  and  eiyoy 

trusts  in  derogation  of  the  teims  of  a  after  the  conveyance  ;  but  this  was  held 

recorded  deed.     A  trost  of  that  sort  is  no  evidence  that  that  conveyance  was 

in  principle  as  much  a  fraud  upon  cred-  made  with  intent  to  defraud  the  credi- 

itors  as  a  trust  in  chattels  absolutely  tor,  however  persuasive  it  might  be  of 

aliened  ;  though  where  the  latter  sort  present  intent  to  defraud  him. 
of  tmst  is  only  presumptive  evidence  of        The  wife  may  of  course  always  seek 

fraud,  as  in  Massachusetts  (see  chapter  to  protect  her  own  property  from  the 

10),  the  former  will  be  no  worse.     See  creditors  of  her  husband.     Burton  v, 

Orientel  Bank  v,  Haskins,  8  Met.  332,  Gibson,  82  W.  Va.  406,  418  ;  Quidort 

887  ;  Cutler  v.  Dickinson,  8  Pick.  886.  r.  Pergeaux,  18  N.  J.  Eq.  472,     But 

As  to  deeds  absolute,   in    contests  there  may  be  a  question  whether,  as  to 

between  the  parties  thereto,  see  Hassam  creditors,  the  property  is  not  to  be  treated 

«  Barrett,  115  Mass.  256  ;  vol.  1.  p.  as  the  husband's  by  reason  of  fault  of 

44M) ;  as  to  retaining  possession  of  land,  the  wife. 

see  chapter  13,  §  5  ;  as  to  conveyances         ^  Tyler  v.  Tyler,  126  111.  525. 
in  eonsideration  of  the  support  of  the         ^  In  a  contest  between  the  seller^s  and 

grantor,  see  chapter  18,  §  5.  the  buyer's  creditors  the  former  will  pre- 

Where  the  grantor  has  no  creditors  vail.     See  chapter  16,  near  the  end. 
to  defraud,  and  has  no  intent  to  defeat         '  See  Collins  v.  Myers,  16  Ohio,  547r 

future  creditors,  lands  may  be  conveyed  quoted  in  chapter  10. 
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trusts  in  regard  to  goods  in  that  they  are  ^secret;'  in  the 
sense,  that  is  to  say,  that  they  are  not  referred  to  in  the  re- 
corded deed*  The  registry  is  the  evidence,  in  this  country, 
of  title  to  lands ;  lands  do  not  pass  by  delivery  in  the  ordi- 
nary sense,  as  they  did  at  common  law  (by  livery  of  seisin), 
and  possession  is  not  the  evidence  of  title  for  the  purposes  of 
an  attaching  or  execution  creditor.^  Goods  however  pass  by 
delivery ;  and  possession  is  the  sign  of  ownership.^  The  con- 
sequence is  that  the  secrecy  of  the  trust  is  seldom  if  ever  a 
test  of  the  intent  to  defraud  in  the  alienation  of  goods ;  the 
test  is  found  in  the  fact  that  the  vendor  retains  possession 
and  exercises  ownership,  or  that  the  conveyance  of  the  goods 
contains  a  provision  creating  a  trust  in  his  favor ;  the  first 
case  as  well  as  the  second  falls  within  the  condemnation  of 
the  statutes.^  But  secrecy  would  be  evidence,  in  a  case  of 
doubt,  in  regard  to  the  intent.  Whether  in  the  case  of  a  con- 
veyance of  lands  alone  the  fact  that  a  trust  or  reservation  in 
favor  of  the  grantor  appears  on  the  face  of  the  deed,  could 
make  a  case  of  fraud  upon  creditors,  within  the  meaning  of 
the  statutes,  where  the  conveyance  was  otherwise  good  against 
them,  may  be  doubted;  unless  indeed  the  terms  or  form  of 
the  trust  were  such  as  to  indicate  an  intent  to  defraud. 

In  the  case  of  a  conveyance  and  delivery  of  property  by  a 
debtor,  whether  to  a  stranger  or  to  a  creditor,  and  without 
intent  to  defraud  the  alienor's  creditors,  a  question  may  arise 
of  the  rights  of  creditors  of  the  alienee  as  well  as  of  creditors 
of  the  alienor ;  for  the  alienee  may  have  taken  subject  to  a 
trust  or  reservation  in  favor  of  the  alienor,  and  the  alienor 
may  assert  his  claim  against  the  other's  creditors.*  But  such 
a  case  will  present  nothing  peculiar.     For  the  purposes  in 

1  See  chapter  18,  §  5.  'In  some  states  such  cases  make 

^  lb.  §  1.    The  distinction  between  only    a    prima    facie    presumption    of 

the  present  subject  and  possession  for  fraud.     See  chapters  10  and  18. 

the  purposes  of  possessory  actions,  like         ^  See  end  of  chapter  16. 

trespass,  is  there  stated. 
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question  this  alienee  is  himself  to  be  treated  as  an  alienor, 
in  that  he  has  created,  or  permitted  another  to  create,  a  trust 
out  of  his  property ;  and  hence  the  question  to  be  considered 
will  in  effect  be  the  one  to  which  the  statute  refers,  —  it  will 
be  whether  the  trust  has  been  created  with  intent  to  defraud 
creditors.  We  may  therefore  dismiss  this  question ;  and  we 
are  then  left  with  the  question  of  the  rights  of  creditors  of 
the  alienor. 

§  2.  What  is  meant  by  Trust. 

What  is  an  objectionable  *  trust '  or  *  reservation '  within  the 
meaning  of  the  law  ? 

Something  more,  it  is  plain,  is  to  be  understood  than  a  bare 
trust  or  confidence ;  it  is  not  enough  that  a  preferred  creditor 
has  agreed,  whether  openly  or  secretly,  to  do  something  in 
favor  of  his  debtor  in  return  for  the  preference ;  *  nay,  it  is 
not  enough  that  the  creditor  has  agreed  to  do  something  ^  val- 
uable' in  favor  of  the  debtor.  Performance  of  such  agree- 
ment would  not  necessarily  affect  the  rights  of  non-favored 
creditors.^  The  transaction  must  be  a  fraud  in  ^  intent '  upon 
these  others ;  and  if  we  have  obtained  a  correct  conception 
of  fraud,  there  must  be  *  endeavor  to  alter  rights,*  as  e.  g.  by 
impairing  them.  If,  assuming  the  act  in  question  to  stand, 
the  rights  of  the  non-consenting  creditors  cannot  be  altered 
as  by  being  impaired  or  unsettled,  there  is  no  fraud,  and  there 
is  therefore  no  trust  within  the  meaning  of  the  law. 

Indeed  it  appears  to  be  insufficient  to  constitute  a  trust 
within  the  law  under  consideration  that  a  valuable  right  has 
been  reserved ;  the  reservation  of  such  a  right  may  often  be 
upheld  without  impairing  the  rights  of  other  creditors.  A 
trust  reserved  of  the  surplus,  after  the  debts  are  all  paid,  in 
the  case  of  a  general  assignment  for  creditors,  is  an  obvious 
example ;  for  such  a  trust  would  result  by  law.'    And  there 

1  Craft  V.  Bloom,  59  Mibs.  69.  >  Johnston  v.  Zane,  11  Gratt.  552  ; 

'  lb.  Green  v.  Tanner,  8  Met    411,   421  ; 
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are  cases  in  which  the  reservation  may  include  valuable  rights 
actually  covered  by  the  credits ;  that  is  to  say,  rights  which 
sooner  or  later  must  be  turned  in  towards  the  payment  of  the 
debts.  A  debtor  has  the  right  to  turn  over  to  a  particular 
creditor  a  security  for  the  debt,  so  far  as  he  may  not  be  pro- 
hibited by  the  laws  of  preference,  and  require  the  return  of 
any  surplus.^  Nor  can  it  matter,  in  principle,  what  form  the 
security,  if  it  appear  as  «ucA,  may  assume;  enough  that  it*is 
honest,  even  though  there  be  in  fact  a  purpose  to  defeat  other 
creditors.  The  trust  is  not  the  object,  or  part  of  the  object, 
of  the  transaction,  which  is  the  material  fact^ 

In  so  far  indeed  as  the  rights  of  a  debtor  are  of  a  nature 
to  work  a  delay  of  creditors,  such  rights  may  be  reserved  out 
of  property  assigned  for  creditors,  without  any  imputation  of 
intent  to  delay  within  the  meaning  of  the  statute  of  Elizabeth. 
An  insolvent  debtor  assigned  personalty,  and  all  that  should 
be  realized  from  certain  lands  which  had  passed  from  him 
subject  to  a  right  of  redemption,  reserving  his  right  to  re- 
deem the  land  and  to  take  the  rents  and  profits  meantime. 
Creditors  now  impeached  the  assignment  because  of  this  re> 
servation  out  of  what  was  turned  over  to  the  assignees ;  but 
the  court  upheld  it.  Reserving  what  the  law  allowed  to  the 
debtor  could  not  be  evidence  of  an  intent  to  delay  creditors.^ 

Hempstead  v.  Johnston,  18  Ark.  128  ;  chaux  v.  Milford,  26  Cal.  816.     If  the 

Miller  v.   Stetson,  81  Ala.  161  ;  post,  trust  however  were  the  object,  or  one 

pp.  276-280,  where  the  subject  is  con-  of  the  objects,  of  the  transaction,  the 

sidered  at  length.  cose  would  be  difierent.    lb.     That  is 

^  Carpenter  v.  Underwood,  19  N.  Y.  the  meaning  of  the  whole  subject     See 

620 ;  Pearce  v.  Jackson,  2  R.  I.  85 ;  especially  Curtis  v.  Putnam,  15  N.  T. 

McClure  v,  Sheek,  68  Texas,  426,  488,  9,  stated  infra,  p.  221.     But  it  is  only 

citing  Stiles  v.   Hill,  62  Texas,   429  ;  where  the  instniment  itself  appears  to 

Wattennan  v.    Silberberg,   67    Texas,  be  a  security,  that  an  honest  and  right- 

100.   See  Parsell  v.  Patterson,  47  Mich,  ful  reservation,  e.  g.  of  the  surplus  in  a 

505.  mortgage,  is  not  unlawful.     See  e.  g. 

'  There  is  always  a  trust  as  to  the  Miller  t;.  Stetson,  82  Ala.  161 ;  Palmer 

surfrtns  in  a  mortgage,  but  that  will  not  v.  Masou,  42  Mich.  146.     Further  see 

affect  the  transaction,  assuming  that  the  note  at  end  of  this  chapter, 
amount   of  property   covered    by  the         •  Dow  v,   Platner,  16  N.  Y.  562  ; 

mortgage  is  not  grossly  excessive.   God-  Roosevelt,  J. :    *  The  privilege   of   re- 
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The  same  would  be  true  of  a  case  in  which  an  insolvent 
debtor  turned  over  to  one  of  his  creditors  a  chose  in  action 
by  way  of  security  for  the  debt,  and  reserved  the  surplus,  to 
himself;  the  trust  is  not  one  of  the  objects  of  the  trans- 
action.^ 

It  docs  not  necessarily  make  a  trust  within  the  prohibition 
of  the  law  that  some  arrangement  appears  in  the  transaction 
by  which  the  debtor  may  by  possibility  derive  a  benefit  from 
it,'  even  though  that  benefit  be  something  valuable  out  of  the 
fund  transferred  to  the  creditor  preferred.  It  may  be  neces- 
sary  e.  g.  to  provide  for  compensation  to  the  debtor,  out  of 
the  fund,  for  services  to  be  performed  by  him  in  helping  on 

demption,  like  the  privilege  of  prefer-  and   is  not   obliged    to  postpone    ac- 

ence,  whether  wise  or  unwise,  ia  legal ;  tion  untU  the  determination    of   any 

and  being  legal,   it  cannot   per  se  be  trust.' 

fraud  in  law.  It  may,  as  it  certainly  But  this  reasoning  would  be  affected 
does,  delay  creditors ;  but  the  legislature  more  or  less  by  the  conception  of  a 
.  .  .  created  that  delay.'  See  also  mortgage  in  the  particular  state  or 
Green  v.  Tanner,  8  Met.  411,  421.  country.  By  statute  in  New  York  and 
^  Leitch  V.  HoULster,  4  Comst.  211.  in  many  other  states  a  mortgage  creates 
Gardiner,  J.  :  'Neither  the  principle  [in  no  more  than  a  lien  in  favor  of  the 
regard  to  trusts  of  the  surplus  in  preferen-  mortgagee;  it  gives  no  right  of  posses- 
tial  assignments  to  trustees  for  creditors]  sion  to  him.  At  the  English  common 
towhichi  have  adverted,  nor  the  statute,  law  the  case  is  very  different;  a  legal 
applies  to  assignments  made  in  good  faith  estate,  between  the  parties,  is  given  to 
of  apart  of  a  debtor's  property  to  creditors  the  mortgagee,  with  right  of  possession, 
themselves  for  the  purpose  of  securing  In  any  view  of  a  mortgage  however  an 
particular  demands.  The  conveyance,  interest  remains  in  the  debtor  until 
whatever  may  be  its  form,  is  in  effect  a  foreclosure.  There  Ib  probably  a  distinc- 
mortgage  of  the  property  transferred,  tion  between  an  outright  transfer  of  the 
A  trust  as  to  the  surplus  results  from  entire  title  of  the  debtor,  and  a  trans- 
the  nature  of  the  security,  and  is  not  fer  which  leaves  in  him  an  interest ;  in 
the  object,  or  one  of  the  objects,  of  the  the  former  case  a  disappointed  creditor 
assignment.  The  assignee  does  not  ac-  could  not  reach  any  interest  in  the  prop- 
quire  the  entire  I^gal  and  equitable  in-  erty,  and  would  be  delayed  until  the 
terest  in  the  property,  subject  to  a  trust,  surplus  appeared, 
but  a  specific  lien  upon  it.  The  residu-  '  Wood,  V.  C.  in  Holmes  v,  Penney, 
ary  interest  of  the  assignor  may,  accord-  8  Kay  k  J.  90.  It  has  been  held  that  a 
ing  to  its  nature  or  that  of  the  property,  debtor  may  prefer  his  father's  estate,  in 
be  reached  by  execution  or  by  bill  in  which  he  is  interested  as  heir.  Browii 
equity.  The  creditor  attaches  that  v.  Halsted,  17  Abb.  K.  C.  197. 
interest  as  the  property  of  the  debtor, 
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the  adjustment  of  the  various  interests.  The  debtor  may  as 
well  be  paid  as  another ;  the  management  of  the  business  for 
such  purpose  may  be  given  to  him ;  *  only  the  arrangement 
should  not  be  a  cover  for  returning  to  the  debtor  what  ought 
to  go  to  his  creditors. 

The  principle  concerning  the  possibility  of  benefits  to  the 
debtor  is  however  a  dangerous  one,  and  the  fact  may  even  be 
considered  to  have  been  exemplified  by  language  used  by  the 
court  in  the  very  case  in  which  the  principle  was  recognized.* 
As  an  original  question  of  principle  it  would  really  seem  to 
be  unnecessary  to  the  successful  impeachment  of  the  trans- 
action that  the  trust  or  reservation  should  be  binding  upon 
the  creditor  (or  other)  to  whom  the  debtor  has  transferred 
his  property.  In  principle  it  would  seem  to  be  enough  that 
the  instrument  or  the  oral  agreement  of  transfer  should  give 
a  mere  permission  or  a  discretion  to  the  favored  creditor  not 
subject  to  the  courts,'  to  pay  over  moneys  or  to  make  over 
other  valuable  benefits  to  the  debtor  out  of  the  fund  trans- 
ferred. For  it  is  obvious  that  such  a  permission  might  be 
used  to  the  detriment  of  the  other  creditors ;  indeed  wherever 
creditors'  rights  were  not  already  cut  down  by  law,  any  use 
of  it  would  be  to  their  detriment  in  a  legal  sense  if  they  did 
not  consent,  however  well-intended  the  act  and  however  pru- 
dent it  might  be,  for  it  would  be  assisting  the  debtor  to  evade 
or  at  least  to  postpone  the  payment  of  debts  which  were  due. 
And  an  authority  given  to  do  a  wrongful  act  shows  the  *  in- 
tent' of  the  statute  equally  with  an  obligation  imposed.^ 

1  Crow  u.  Red  Biyer  Bank,  62  Texas,  82  N.  Y.  219  ;  Bobbins  v.  Batcher,  104 

862.  N.  Y.  576. 

^  The  principle   waa  not  stated  in  ^  This  is  shown  by  cases  in  which  it 

terms.    The  court  said :  '  The  distinc-  is  held  that  to  give  authority  to  an 

tion  is  too  thin  to  authorize  the  court  to  assignee,  under  an  assignment  for  cred- 

decide  that  because  the  settlor  may  pos-  itors,  to  extend  the  time  of  payment  of 

sibly  derive  some  benefit  from  it,  the  the  assignor's  debts,   or,  what  is  the 

settlement  mast  therefore  be  fraudulent.'  same  thing,  to  sell  his  property  on  credit, 

*  That  is  the  test  of  the  New  York  vitiates  the  assignment.     Brigham    v. 

courts.     See  Benedict  v.   Huntington,  Tillinghast,  18  N.  Y.  216 ;  Kellogg  v. 
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Nay,  assuming  e.  g.  the  case  of  dividends  of  non-assenting 
creditors  payable,  by  the  terms  of  the  assignment,  to  the 
debtor,  a  permission  or  discretionary  trust  in  the  trustee, 
beyond  the  control  of  the  courts,  is  worse  than  a  binding 
trust.^  In  the  latter  case  a  debt  is  created  against  the 
trustee  in  favor  of  the  debtor,  as  soon  as  the  dividend  is 
declared  ;  and  that  debt  can  be  reached  by  the  non-assenting 
creditors  by  ordinary  processes  of  law ;  the  creditors  are  only 
delayed  for  a  time.  In  the  former  case  these  creditors  are 
at  the  mercy  of  the  trustee,  if  the  transaction  is  allowed  to 
stand ;  they  cannot  compel  the  trustee  to  make  over  to  the 
debtor  the  forfeited  dividends  or  to  declare  them  due  to  him, 
since  the  trustee  has  an  independent  discretion.  They  are 
therefore  hindered  and  kept  in  the  dark,  and  likely  to  be 
defeated  altogether  in  obtaining  payment  of  what  was  all 
along  due  to  them  equally  with  the  favored  creditors.  No 
provision  is  more  objectionable  than  one  which  leaves  the 
operation  of  the  trust  open  or  takes  it  out  of  the  hands  of 
the  courts ;  in  either  case  the  rights  of  the  non-assenting 
creditors  are  set  aside,^  assuming  that  their  rights  have  not 

Slanson,  11  N.  Y.  202.  Bat  this  rule  delivered.'  That  is,  the  provision  shows 
does  not  prevail  in  all  the  states,  as  will  the  '  intent  *  of  the  statute ;  the  statute 
he  seen  in  a  later  chapter.  It  matters  requires  only  the  'intent,*  not  the  accom- 
not  that  the  event  is  improhahle,  or  that  pUshment  of  the  intent.  But  in  those 
the  act  proposed  turns  out  impracticahle  states  in  which  the  dehtor  has  hy  law 
entirely.  It  is  not  the  directness  of  the  the  right  to  insert  the  particular  provi- 
provision,  hut  the  purpose  shown  hy  it  sion  in  his  deed,  its  presence  there  can- 
that  affords  the  test.  OoUomh  v.  Cald-  not  show  any  fraudulent  intent, 
well,  16  N.  Y.  484  ;  Leitch  v.  HoUister,  ^  That  is  a  binding  trust  simpliciter ; 
4  Comst.  211.  In  the  latter  case  the  other  provisions  might  he  added  to  it 
court,  speaking  of  a  provision  for  the  which  would  make  it  as  bad  as  anything 
return  of  a  surplus,  in  a  preferential  could  be,  as  in  Spencer  v.  Slater,  4  Q.B. 
assignment,  said :  '  The  creation  of  the  D.  18. 

trust    shows   that    a   surplus   was   in         *  Upon  this  subject  see  Wakeman  v, 

contemplation  of  the  parties,  and  a  res-  Grover,  11  Wend.  187  ;   s.  o.  4  Paige, 

ervation  for  the  benefit  of  the  assignor  23  ;  Jessup  v.  Hulse,  21   N.   Y.  168  ; 

is  a  frand  upon  creditors  which  is  con-  cases  specially  considered  in  later  chap- 

summated  the  moment  the  deed  con-  ters. 
taining  the  provision  is  executed  and 
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already  been  abridged  iu  the  matter  by  statute  or  by  adjudi- 
cation. But  all  this  is  but  the  preliminary  and  general 
statement  of  what  will  appear  again  and  again  in  certain  yery 
special  forms,  too  special  for  the  purposes  of  this  chapter.' 

Provisions  for  the  speedy  settlement  of  claims  in  favor  of 
the  debtor  are  not  to  be  treated  as  reservations  for  his  benefit. 
This  is  a  getting  in  of  the  estate  as  soon  as  possible,  not  a 
delay  of  creditors.  Thus  in  a  New  York  case^  an  assign- 
ment by  a  debtor  for  creditors  had  given  authority  to  the 
assignees  to  make  compositions  with  the  assignor's  own 
debtors  in  regard  to  doubtful  claims,  in  the  exercise  of  a 
sound  discretion;  and  this  was  held  not  to  invalidate  the 
assignment.  The  provision  could  in  no  sense  be  treated  as  a 
reservation  in  favor  of  the  debtor,  except  in  the  lawful  sense 
of  paying  his  debts  as  fast  as  possible.^  Moreover  such  a  dis- 
cretion would  not  be  beyond  the  control  of  the  courts,  accord- 
ing to  New  York  law.* 

Partnership  assignments  with  reservations  may  also  stand 
upon  a  special  footing  because  of  the  difference  between  the 
rights  of  partnership  creditors  and  rights  of  creditors  of  the 
individual  members.  While  on  the  one  hand,  a  provision 
for  returning  partnership  property  to  the  debtors,  before 
all  partnership  debts  are  paid,  will,  according  to  New  York 
law,  avoid  an  assignment  in  favor  of  partnership  creditors, 
because  the  law  postpones  the  private  to  the  partnership 
creditors  in  respect  of  such  property ;  on  the  other  hand  it 
seems  that  an  assigifment  of  partnership  and  also  of  indi- 
vidual funds,  for  the  payment  of  partnership  debts  only,  with 

1  A  yery  special  case  of  discretion-  of  a  sarplas  for  his  benefit,'  compoti- 
ary  trusts  is  treated  of  in  the  next  chap-  tions  '  tend  to  a  more  speedy  realization, 
ter,  t6  wit,  the  case  of  a  mortgage  of  at  the  expense  of  a  possible  sacrifice,  to 
goods  in  trade  with  power  of  sale  in  the  some  extent,  of  his  interests.'  Boose- 
mortgagor  ;  the  power  in  most  cases  is  velt,  J. 
absolute.  *  Comp.  Benedict  v.  Huntington,  82 

*  Dow  V.  Platner,  16  N.  T.  562.  N.  Y.  219 ;   Bobbins  v.  Butcher,  104 

'  '  Instead  of  nursing  the  estate  by  N.  Y.  575. 
delay,  so  as  to  enhance  the  probability 
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a  provision  for  return  of  the  surplus,  will  also  be  invalid. 
The  individual  property  should  be  left  out,  or  provision  made 
for  the  private  creditors  without  reservation  except  on  pay- 
ment of  all  debts. 

The  following  case^  will  serve  for  .illustration:  G  C  and 
J  W  C,  partners,  being  insolvent  both  as  a  partnership  and 
individually,  assigned  their  partnership  personalty,  together 
with  certain  real  estate,  which  they  owned  as  tenants  in 
common,  to  the  defendants,  in  trust  to  pay  the  debts  of  the 
partnership  in  a  certain  order,  with  a  reservation  to  the 
debtors  of  the  surplus  if  any  there  should  be.  The  plaintiffs, 
creditors  of  G  0,  having  obtained  judgment,  insisted  that  the 
assignment  was  void  against  them  because  of  the  reservation ; 
and  this  contention  was  sustained  by  the  court.  It  was  said 
that  the  reservation  might  not  have  vitiated  the  assignment 
if  the  fund  to  which  it  attached  had  consisted  of  partnership 
property  only ;  but  the  real  property  held  by  the  debtors  in 
common  was  individual  property,  and  should  not  have  been 
put  into  the  trust  with  a  reservation,  leaving  out  the  private 
creditors.^ 

Again  a  trust  for  the  return  of  a  surplus  is  lawful  where 
the  debtor,  being  perfectly  solvent,  turns  over  to  or  for  cer- 
tain of  his  creditors  part  of  his  property,  retaining  enough  in 
his  hands  to  satisfy  all  other  creditors ;  they  cannot  be  hin- 
dered by  the  transaction.  Thus  in  a  recent  case  ^  a  deed  was 
executed  by  a  solvent  debtor  of  part  of  his  property  to  trustees 
to  pay  certain  of  his  creditors ;  the  deed  containing  a  provi- 
sion that  the  surplus,  after  the  execution  of  the  objects  of  the 
deed,  should  be  returned  to  him,  instead  of  being  paid  over 
to  other  creditors.     The  provision  would  clearly  have  been 

^  Collomb «.  Caldwell,  16  N.  V.  484.  Hun,  411  ;  Kayser  v.  Heavenrich,  5 
*  Preference  in  a  partnership  assign-  Eans.  824.  But  see  Fanshawe  v.  Lane, 
ment,  of  a  member  of  the  partnership  is  16  Abb.  Pr.  71.  Comp.  Wilson  v.  Rob- 
fraudulent  if  the  assignors  may  derive  a  ertson,  21 N.  Y.  587  ;  Haynes  v.  Brooks, 
benefit.  Welsh  ».  Britton,  66  Texas,  116  N.  Y.  487. 
118  ;  First  National  Bank  v.  Wood,  46  *  Enapp  v.  McGowan,  96  N.  Y.  76. 


220  CIEOUMVENTIOK.  [CHAP.  IX. 

invalid  against  the  non-favored  creditors  had  the  debtor,  apart 
from  the  property  transferred,  been  insolvent,  or  had  he  been 
made  insolvent  by  the  transaction ;  ^  but  he  was  still  solvent 
after  the  transfer,  and  the  court  held  that  the  non-favored 
creditors  could  not  upset  the  transaction.^ 

Again  a  trust  in  favor  of  a  debtor  is  not  obnoxious  to  the 
statute  virhen  it  is  part  of  a  general  transaction  for  the  perform- 
ance of  some  active  and  proper  duty  in  the  carrying  on  of  some 
business  or  enterprise  as  distinguished  from  a  mere  scheme 
for  the  payment  or  securing  of  debts ;  at  all  events  where  the 
interests  reserved  or  to  revert  are  incidental  and  partial ;  in 
a  word  where  the  purpose,  or  some  part  of  the  purpose,  is  not 
to  protect  a  debtor's  property  from  his  creditors.'  A  trust 
and  banking  company  executed  deeds  which  made  over  to 
trustees  securities  for  bonds  issued  by  the  company.    Accord- 

^  See  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  This  subject  will  be  considered  later, 

4  ;  Planck  v.  Schermerborn,  8  Barb.  Ch.  in  the  text,  with  some  minuteness. 
644,  646  ;  Gardner  v.  Commercial  Bank,  *  Earl,  J. :  *  If  Boche  [the  debtor]  at 
95  111.   298 ;    Gardner  v.    Commercial  the  time  of  the  execution  of  the  trust 
Bank,  13  R.  I.  155,  167.  deed  to  McGowan  had  been  insolvent. 

So  a  stipulation  for  a  release  in  an  and  had  conveyed  substantially  all  his 

assignment  by  an  insolvent  debtor  inval-  property  by  that  deed,  a  different  ques- 

idates  the  assignment  against  those  who  tion  would  have  been  presented  .  .  .  An 

do  not  consent,  unless  the  debtor  has  insolvent  and  even  a  solvent  debtor  can- 

turned  over  all  his  property.      In  re  not  convey  all  his  property  to  trustees 

Wilson,  4  Barr,  430 ;  Thomas  v.  Jenks,  to  pay  a  portion  of  creditors,  with  a 

5  Rawle,  221;  Hennessey  v.  Western  provision  that  the  surplus  shall  be  re> 
Bank,  6  Watts  &  S.  800 ;  Quarles  turned  to  him,  leaving  his  other  credi- 
V,  Kerr,  14  Gratt.  48.  But  if  all  his  tors  unprovided  for,  because  such  a  con- 
property  is  turned  over,  seous  in  many  veyanoe  ties  up  his  property  in  the  hands 
states.  lb.;  Brashear  v.  West,  7  Peters,  of  his  trustees,  places  it  beyond  the 
615 ;  Skipwith  v.  Cunningham,  8  Leigh,  reach  of  creditors  by  the  ordinary  pro- 
271  ;  Phippen  v.  Durham,  8  Gratt  457.  cess  of  law,  and  thus  hinders  and  delays 

'The  distinction  between  a  partial  them.*     Knapp  v.  McGowan,  supra, 
and  a  total  surrender  grows  out  of  the         •  Curtis  v.  Putnam,   15  N.  Y.  9  ; 

statute  which    forbids  only  fraudulent  Reynolds  v.  Crook,  31  Ala.  684 ;  God- 

oonveyances  of  present  property  but  is  chaux  v.  Milford,  26  Cal.  316,  mort- 

silent  as  to   property  acquired  in  the  gage  of  property,  the  surplus  of  which 

future.    See  Thomes  v.  Jenks,  5  Bawle,  becomes  a  trust  for  the  mortgagor,  the 

221.*    Samuels,  J.  in  Quarles  v.  Kerr,  mortgage  not  being  excessive, 
supra. 
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ing  to  the  terms  of  the  deeds  the  bonds  were  to  be  sold  abroad, 
and  the  trustees  were  empowered  to  receive  moneys  from  vari- 
ous sources,  and  to  make  investments  therewith  to  secure  pay- 
ment of  the  bond-holders.  On  default  they  were  empowered 
^  to  borrow  money  upon  and  sell  and  dispose  of  said '  securi- 
ties ;  until  default  they  were  to  pay  to  the  company  the  in- 
terest that  should  become  due  thereon.  The  deeds  further 
provided  for  the  repayment  to  the  company  of  such  surplus 
as  might  remain  in  the  hands  of  the  trustees  after  final  pay- 
ment of  the  bond-holders.    The  deeds  were  upheld.^ 

It  may  be  that  a  trust  in  favor  of  the  debtor  may  operate 
as  a  positive  gain  to  the  creditors  ;  and  the  question  will  then 
arise  whether  creditors  who  object  can  invalidate  the  trans- 
action. In  principle  it  would  seem  to  make  no  difference 
whether  the  transaction  was  detrimental  or  beneficial  to  credi- 
tors ;  they  are  to  judge  of  that.  The  true  question  simply  is, 
not  whether  creditors  are  delayed,  but  whether  there  is  an 
intent  to  delay  or  defeat  them,  —  that  is,  where  the  subject 
matter  affected  by  the  trust  is  something  which  creditors 
could  reach.  If  however  the  subject  of  the  trust  could  not 
have  been  reached  by  them  in  any  way  before,  and  now  by 
the  trust  it  has  been  brought  within  the  reach  of  legal  pro- 
cess, they  cannot  complain ;  in  regard  to  exempt  property  in- 
tent to  defraud  is  nothing.^  Thus  where  a  debtor  assigned 
property  to  a  creditor  of  his,  stipulating  for  the  employment 
by  the  creditor  of  the  debtor's  apprentices,  their  wages  to  be 
paid  to  the  debtor,  the  assignment  was  upheld  against  other 
creditors,  on  the  ground  that  the  labor  of  the  apprentices 
could  not  otherwise  have  been  reached.^ 

1  Curtis  V.   Patnam,  snpnu     They         '  Faunce  v.  Lesley,  6  Ban*,  121.  An- 

were  not  void  either  within  2  R.   S.  other  reason  given  was  that  the  agree- 

1S5,  §  1»  declaring  against  conveyances  ment  was  collateral  to  the  assignment, 

of  personalty  in  trast  for  the  grantor,  Sed  qu.    In  Pennsylvania  however  ex- 

or  as  made  with  intent  to  delay  credi-  enipt   property  conveyed   away   by  a 

tors.    See  also  Camp  v.  Thompson,  25  debtor  with  intent  to  defraud  his  credi- 

Minn.  175.  tors  is  thereby  brought  within  their 

'  Ante,  pp.  51  et  seq.  reach.    Ante,  p.  55. 
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The  same  is  true  of  ^  spendthrift  trusts/  so  called.  So  far 
as  the  terms  of  the  statute  of  Elizabeth,  as  commonly  con- 
strued, are  concerned,  a  trust  may  be  created  for  a  debtor  by  a 
third  person  out  of  the  latter's  property,  or  out  of  any  property 
in  which  the  debtor  has  no  interest,  by  which  a  provision  is 
made  for  the  debtor  which  his  creditors  cannot  reach.^  Such 
a  transaction  could  not  be  treated  as  an  alienation  made  with 
intent  to  defraud  creditors,  —  other  than  those  of  the  grantor ; 
nor  would  such  a  transaction  be  contrary  to  any  other  law  if 
it  were  provided  that  upon  the  bankruptcy  of  the  debtor  (ces- 
tui que  trust)  or  of  an  attempt  by  him  to  alienate  the  trust 
estate,  the  same  shall  cease  or  go  over  to  some  one  else  named 
or  described.^ 

Indeed  it  is  held  by  some  of  our  courts  that  a  third  person 
may  create  a  trust  in  property  for  a  debtor  (if  the  debtor  had 
no  interest  in  the  property),  which,  together  with  the  income, 
shall  be  exempt  from  the  creditors  of  the  cestui  que  trust, 
even  though  no  provision  is  made  that  the  estate  shall  cease 
or  go  over  to  another  upon  attempted  alienation  or  upon  the 
insolvency  of  the  beneficiary ;  the  beneficiary  having  the  bene- 
fit of  the  trust  against  his  creditors  whatever  befalls.'    This 

1  The  objection  to  such  a  transaction  94  U.    S.    523;    Broadway   Bank   «. 

might  perhaps  be  pressed,  under  the  Stat-  Adams,  188  Mass.  170;  Foster  r.  Foe* 

nte  of  Elizabeth  ;  but  the  statute  is  ter,  ib.  179 ;  Pacific  Bank  v.  Windram* 

generaUy  understood  to  apply  only  to  ib.  175,  176.     It  matters  not  whether 

alienations    of    some   interest   of   the  the  provision  is  discretionary,  as  in  Fos- 

debtor.    The  tnie  ground  of  objection  ter  ».  Foster,  or  absolute,  as  in  Broad- 

to  such  transactions  as  that  of  the  text  way  Bank  v.  Adams, 
is  their  general  deceptive  tendency.   See         By  statute  in  New  York  a  trust  may 

infra,  p.  228,  note.     It  is  virtually  a  be  created  for  the  support  of  a  person, 

fraud,  bat  a  fraud  of  the  common  law.  which  shall  be  good  against  the  benefi- 

*  See  Bmndon  v.  Robinson,  18  Ves.  ciary's  creditors  to  the  amount  necessary 

429.  for  such  support.  R.  3.  part  2,  c  1,  tit.  2, 

«  Holdship  V,  Patterson,  7  Watts,  art  2,  §§  57,  68.  Creditors  can  reach 
647  ;  Shenkland's  Appeal,  47  Penn.  St.  anything  beyond  such  amount  Wil- 
li 3  ;  Rife  V.  Geyer,  69  Penn.  St  898  ;  Hams  v.  Thorn,  70  N.  Y.  270.  Further 
White  t;.  White,  30  Vt  838  ;  Pope  v.  see  Cutting  v.  Cutting,  86  N.  Y.  646  ; 
Elliott,  8  B.  Mon.  66  ;  Nichols  •.  Tolles  v.  Wood,  99  N.  Y.  616  ;  Spindle 
Eaton,  91  U.  S.  716  ;  Hyde  «.  Woods,  r.  Shreye,  111  U.  S.  646. 
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is  contrary  however  to  the  doctrine  of  other  of  our  courts,^ 
it  is  contrary  to  the  English  authorities,^  and  it  is  strongly 
and  justly  criticised  by  textrwriters.^  But  it  is  enough  here 
to  say  that  the  question  falls  without  the  statute  of  Eliz- 

^  TQlingliaBt  r.  Bradford,  5  B.  I.  though  it  is  not  within  the  statute  of 

205  ;  Heath  v.  Bishop,  4  Eich.  £q.  46  ;  Elizabeth  nnless  the  trust  was  created 

Dick  V.  Pitchford,  1   Dev.  k  B.   £q.  out  of  the  beneficiary's  property.     The 

480  ;  Mehane  v,  Mebane,  4  Ired.  £q.  mischief  of  the  doctrine  is  precisely  the 

131.  same  as  that  of  retaining  possession 

'  Brandon  v.  Robinson,  18  Yes.  429  after  a  sale ;    and  it  is  no  sufficient 

(the  leading   case,    decided    by    Lord  answer  to  say,  as  was  said  in  Broadway 

Eldon,  and  followed  in  the  cases  last  Bank  v.  Adams,  138  Mass.  170,  173, 

cited)  ;  Green  v.  Spicer,  1  Buss.  &  M.  that  by  going  to  the  registry  of  deeds 

895;   Bochford  «.  Hackman,  9  Hare,  (the  trust  there  was  by  deed)  or  of  wills 

475  ;  Trappea  v.  Meredith,  L.  B.  9  £q.  (in  Foster  v.  Foster,  188  Mass.  179,  the 

229  ;  Snowdon  v.   Dales,  6  Sim.  624 ;  trust  was  created  by  will)  the  facts  can 

Bippon  V.  Norton,  2  Beav.  63.     The  be  ascertained.     That  cannot  be  done 

foregoing  are  cited  in  Broadway  Bank  with  every  transaction  on  credit.    The 

V.  Adams,  183  Mass.   170,   172.     See  rule  opens  the  way  to  fraud ;  a  way 

also  the  cases  reviewed  in  Sparhawk  v,  already  made  too  easy  by  lax  views  of 

Cloon,  125  Mass.  263,  and  in  Nichols  v.  the  rights  of  creditors. 

Eaton,  91  U.  S.  716.  Moreover  in  attempting  to  exempt 

*  Gray,  Bestraints  on  Alienation,  property  from  liability  for  debt  the 
§S  166,  250  et  seq. ;  Wait,  Fraudulent  founder  of  the  trust  is  assuming  a 
Conv.  §§  361  et  seq.  The  current  was  function  of  state  ;  he  might  as  well  be 
set  wrong  in  Pennsylvania  (Holdship  v,  permitted  to  exempt  the  property  in  an 
Patterson,  7  Watts,  547),  and  that  is  outright  gift  as  to  do  so  through  a  trust 
strange  in  view  of  what  the  court  of  He  avoids  a  technical  objection  by  put- 
that  state  has  from  the  first  declared  in  ting  the  exempted  gift  into  the  form  of 
regard  to  deceptive  appearances  in  cases  a  trust  (Broadway  Bank  v.  Adams,  188 
under  the  statute  of  Elizabeth.  The  Mass.  170,  172) ;  but  he  also  circnm* 
mischief  of  retaining  possession,  it  was  vents  the  fundamental  principle  that 
said  in  that  state  as  long  ago  as  in  1826,  the  state  alone  can  exempt  property, 
is  that 'a  false  credit  is  given.'  Martin  But  so  far  have  creditors'  rights 
V.  Mathiot,  14  Serg.  &  B.  214,  Tilgh-  touching  fraudulent  conveyances  been 
man,  C.  J.  And  the  courts  of  that  abridged  (by  adjudication)  in  Massa- 
state  treat  the  case  of  possession  re-  chusetts  that  it  is  by  no  means  clear 
tained  as  making  a  case  of  fraud  as  that  the  debtor  himself  could  not  create 
matter  of  law,  and  that  not  because  of  a  trust  out  of  his  own  property,  in 
any  deception  in  fact  (Martin  v.  Mathiot,  favor  of  himself  in  part,  provided  he 
supra),  but  because  the  act  amounts  to  gave  the  entire  control  of  the  property 
holding  out  a  false  credit,  and  so  has  a  to  his  trustee,  making  the  desired  bene- 
deceptive  tendency.  It  would  be  diffi-  fit  to  himself  a  matter  of  discretion 
cult  to  say  that  the  case  of  the  trust  in  with  the  trustee, 
question  was  not  such  a  holding  out, 
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abeth,  and  has  no  bearing  upon  attempts^  direct  or  indirect, 
by  a  debtor  to  create  a  trust  for  himself  out  of  property  in 
which  he  has  an  interest.  Such  a  case,  whenever  it  would 
tend  to  hinder,  delay,  or  defraud  his  creditors,  if  it  were  al- 
lowed to  stand,  is  directly  within  the  condemnation  of  the 
law,^  whether  of  the  statute  of  Elizabeth  or  of  some  special 
statute  relating  to  trusts;^  except  in  the  case  of  trusts  for 
married  women,  at  the  common  law.' 

Finally,  to  be  obnoxious  to  the  statutes  on  the  footing  of 
trustj  the  trust  must  be  in  favor  of  the  debtor-alienor.  It  will 
be  in  his  favor  if  he  is  even  indirectly  to  have  the  actual  bene- 
fit of  the  property.  Thus  where  a  man  conveys  his  property 
to  his  son  upon  consideration  that  his  son  shall  support  him, 
the  transaction,  by  the  better  view,  amounts  to  a  conveyance 
upon  trust  for  the  grantor.*  But  where  he  conveys  in  trust 
for  his  family  or  of  some  part  of  his  family,  and  is  not  in  real- 
ity  to  receive  the  benefit  or  a  part  of  the  benefit  so  set  apart, 
the  trust  is  not  in  his  favor;  and  the  validity  of  the  transac- 
tion will  then  turn  upon  other  considerations,  as  e.  g.  whether 
it  is  for  value  and  without  notice,*  or,  if  voluntary,  whether 
he  has  ample  means  remaining  to  satisfy  his  creditors. 

1  Pacific   Bank   v.    Windram,   188  liable  for  his  debts,  and  may  be  reached 

Mass.  1 76  ;  Johnston  v.  Hairy,  2  Penn.  in  equity.' 

82  ;  Mackason*8  Appeal,  42  Penn.  St.  >  See  ante,  p.  208,  note. 

830.     « It  is  true,'  said  the  court  in  •  Parkes  v.   White,    11   Ves.    209 ; 

Pacific  Bank  v.  Windram,  '  that  a  man  Jackson  v.   Hobhouse,  2  Merid.  483 ; 

who  is  not  indebted  may,  by  a  volun-  Woodnieston  v.  Walker,  2  Russ.  &  H. 

tary  conveyance  made  in  good  faith,  197  ;   Pacific  Bank  v.   Windram,  183 

transfer  his  property  so  as  to  put  it  Mass.  176,  177.     The  exception  is  re- 

ont  of  the  reach  of  future  creditors,  moved  by  recent  legislation  in  many 

Wlien   a  man  transfers  a  trust  fund,  states.   See  the  last  case  cited  for  Massa- 

of  which  the  income  is  to  be  paid  to  chusetts   law.     And  upon   the  whole 

hitn    during   his   life,   and   the   prin-  subject  see  Gray,  Restraints  on  Aliena- 

cipal  at  his  death  to  be  paid  or  trans-  tion,  passim, 

ferred  to  others,  the  principal  may  be  *  Chapter  18,  §  5. 

beyond  the  reach  of  his  fature  credi-  ^  Holmes  v,  Penney,  8  Kay  &  J.  90. 

tors  ;  but  we  are  of  opinion  that  his  See  also  £x  parte  Eyre,  44  L,  T.  922, 

right  to  the  income  which  he  retains  in  where  A  sold  property  to  his  father  B 

himself  may  be  alienated  by  him,  is  for  value,  and  B  thereupon  settled  it,  as 
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The  grounds  upon  which  the  foregoing  '  trusts '  or  ^  reser- 
vations '  axe  deemed  to  fall  without  the  category  of  fraudulent 
conveyances  will  serve  to  indicate  the  principle  which  gov* 
ems  those  which  the  law  condemns.  In  none  of  the  cases  pre- 
sented is  there  any  indication  of  personal  intent  to  defraud ; 
in  none  of  them  is  there  any  interference  with  the  rights  of 
creditors  in  the  way  of  altering  or  impairing  the  same.  The 
converse  of  this  latter  suggestion  (of  personal  intent  one  need 
only  say  *  res  ipsa  loquitur ')  will,  it  is  believed,  furnish  the 
cardinal  rule  in  regard  to  trusts  which  fall  within  the  pro- 
hibition of  the  law ;  and  that  rule  may  be  stated  thus :  — 

Any  alienation  directly  or  indirectly  made  by  a  debtor, 
whether  individual,  firm,  or  corporation,^  with  a  view,  or  sub- 
ject, to  a  trust,  reservation,  or  benefit  in  his  own  behalf,  which 
alienation  and  trust,  if  allowed  to  prevail,  would  have  the 
effect  to  alter  or  impair  the  rights  of  his  creditors  as  they 
exist  by  the  law  of  the  state  in  which  the  credit  was  given 
(where  the  law  of  another  state  was  not  contemplated),  is 
made  with  intent  to  hinder,  delay,  or  defraud  creditors ;  and 
the  same  is  invalid  against  the  creditors,  though  the  alienee 
was  a  purchaser  for  value.  Or  the  rule  may  be  put  thus: 
If  an  alienation  by  a  debtor  contain  a  provision  for  the  debtor 
which,  if  allowed  to  prevail,  would  impair  the  rights  of  his 
creditors,  that  alienation  is  made  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors ;  and  the  same,  etc.^ 

he  might  do,  upon  A  and  hU  family,  on  Gordon  v,  Clapp,  133  Mass.  385  ;  Mer- 

the  terms  that  it  should  go  to  his  wife  win  o.  Richardson,  62 Conn.  223  ;  Mitch- 

and  children  in  case  of  A*s  bankniptcy  ;  ell  v.  Saw^'er,  115  111.  650,  Gordons. 

Thompson  v.  Webster,  7   Jar.    n.   s.  Reynolds,  114  lU.  118  ;  Moore  v.  Wood, 

581.  100  IlL  451 ;  Powers  v.  Alston,  98  111. 

^  Globe  Ins.  Co.  v.  Thacher,  87  Ala.  587  ;    Tnnison    v,   Chamblin,    88   111. 

458.  878 ;    Woodward   v.    Solomon,    7  Ga. 

*  For  special  cases  of  tmst  or  in  the  246  ;  Renfro  v.  Goetter,  78  Ala.  811  ; 

nature  of  trust  see  Neale  v.  Day,  28  L.  Life  Ins.  Co.  v.  Pettway,  24  Ala.  544  ; 

J.  Ch.  45  ;  In  re  Pearson,  8  Ch.  D.  807  ;  Coker  v,  Shropshire,  59  Ala.  542,  deed 

Ware  v,  Gardner,  L.  R.  7  £q.  817  ;  Ex  of  trust  by  guardian  reserving  right  of 

parte  Games,  12  Ch.  D.  814,  Thesiger,  possession  until  the  ward's  arrival  of  age 

L.  J.;  Holmes  v.  Penney,  8  Kay  &  J.  90;  sustained  ;  Crawford  v.  Kirksey,  55  Ala.. 
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This  rule  is  the  general  deduction  to  be  drawn  from  au- 
thorities relating  to  a  great  variety  of  special  cases,  in  which 
onlj  special  rules  have  been  laid  down.  No  court  has,  so  far 
as  we  are  aware,  given  a  broad  definition  or  declared  a  broad 
rule  of  law  touching  the  whole  subject  of  trusts  and  reserva- 
tions, except  in  so  far  as  the  ofiFhand  declaration,  that  trusts 
and  reservations  on  behalf  of  the  alienor  in  a  conveyance  by 
a  debtor  are  fraudulent,  may  be  considered  such ;  and  the 
justification  of  the  foregoing  rule,  laid  down  as  it  is  with  a 
view  to  precision,  remains  to  be  fully  established  by  a  patient 
examination  of  the  many  aspects  of  the  subject.  To  such 
examination  the  following  pages  will  be  directed. 

One  or  two  important  preliminary  observations  should  be 
made :  As  the  foregoing  rule  suggests,  the  rights  of  creditors 
differ  more  or  less  in  different  states ;  in  some  states  credi- 
tors' rights  touching  conveyances  by  their  debtors  have  be- 
come considerably  abridged,  and  debtors'  rights  enlarged, 
either  by  the  decisions  of  the  courts  or  by  legislation,  and 
whatever  doubts  there  may  be,  and  they  will  often  be  very 
serious,  concerning  the  reasons  for  this,  the  credits  are  given 
subject  to  them.  That  is  to  say,  creditors  cannot  object  to  acts 
done  by  their  debtors  in  such  cases  upon  the  footing  that 
their  rights  are  impaired,  for  the  supposed  rights  have  no 
existence  in  the  law.  For  example,  a  creditor  under  New 
York  law  finds  that  his  rights  are  invaded  by  his  debtor's 
mortgaging  his  stock  of  goods  in  trade  with  a  reservation 
to  himself  of  possession  and  power  of  user  on  his  own  behalf ; 

282  ;  Reynolds  v.  Crook,  81  Ala.  634 ;  property  of  the  debtor  in  discbarge  of 
Montgomery  v.  Kirksey,  26  Ala.  172  ;  the  debt  and  paying  the  debtor  in  cash 
Eigenbrun  v.  Smith,  98  N.  Car.  207  ;  for  the  excess  in  value  of  property  over 
citing  Frank  v,  Robinson,  96  N.  Car.  the  debt.  Rankin  v.  Vanbiver,  78  Ala. 
28,  that  a  provinon  in  an  assignment  562.  In  Texas  howeyer  such  a  case 
for  creditors  that  the  debtor  shall  be  with  knowledge  of  the  situation  on  the 
employed  at  a  certain  salary  is  evidence  part  of  the  creditor,  is  deemed  to  bring 
of  fraud.  the  whole  transaction  within  the  statute. 
A  case  of  benefit  or  trust  for  the  Black  v,  Vaughan,  70  Texas,  47  ;  Op- 
debtor  is  not  made  by  a  creditor*s  taking  penheimer  v.  Halfi^  68  Texas,  409. 
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whereas  this  rule  never  existed  or  has  been  abridged  in 
Massachusetts,  and  the  creditor  gives  his  credit  in  such  cases 
upon  a  narrower  basis,  —  he  cannot  treat  such  a  mortgage  as 
necessarily  fraudulent  because  his  right  is  not  absolute.  But 
if  the  debtor's  alienation,  with  its  trust  or  reservation,  goes 
for  enough  to  invade  the  creditor's  actual  rights  by  the  law  of 
Massachusetts,  the  fraudulent  intent  of  the  statute  is  made 
out.  So,  in  New  York,  creditors'  rights  are  by  law  larger  in 
respect  of  discretionary  trusts  in  favor  of  the  debtor  than  in 
England ;  a  trust  of  the  kind  which  would  invade  creditors' 
rights  under  New  York  law  would  not  invade  them  under 
English  law.  But  as  soon  as  the  line  is  crossed,  the  result 
is  the  same  in  England  as  in  New  York,  —  the  *  intent'  of 
the  statute  of  Elizabeth  is  established.  And  this  is  true 
everywhere.  The  result  is,  that  there  is  no  divergence  of 
law  about  the  principle  of  fraudulent  intent  under  the  stat- 
ute ;  the  divergence  is  in  regard  to  the  extent  of  the  creditors' 
rights.  This,  it  is  believed,  is  a  matter  of  first  importance  in 
dealing  with  the  term  fraud.^ 

1  So  far  as  we  know,  this  has  not  be-  while  the  truth  is  that  the  rights  of  cred- 
fore  been  pointed  ont ;  and  the  conse-  itors  are  different  in  the  two  states.  In 
qnence  has  been  that  merely  seeming  one  of  the  states  the  creditors  haye  by 
conflicts  in  regard  to  the  frandalent  law  a  broad  right,  and  a  single  step  by 
intent  of  the  statute  of  Elizabeth  and  the  debtor  may  invade  it ;  in  the  other 
its  followers  in  this  country  have  been  the  creditors*  rights  are  narrower,  and 
mnltiplied,  to  the  serious  confusion  of  the  single  step  would  not  take  the  debtor 
legal  conceptions,  and  so  to  the  mislead-  over  the  line.  But  if  in  this  second  case 
ing  of  the  profession.  The  mistake  is  the  debtor  goes  far  enough,  though 
however  a  very  natural  one.  Thus  in  without  any  personal  intent  to  defraud, 
one  state  a  partial  assignment  by  a  he  will  cross  the  line,  and  then  the 
debtor  for  his  creditors,  with  a  provision  fraudulent  intent  will  be  made  out  as  in 
for  a  return  of  surplus,  is  declared  to  be  a  the  first  case.  It  is  not  a  mere  question 
fraudulent  conveyance  ;  in  another  state  of  words  therefore  to  say  that  the  laws 
the  same  sort  of  transaction  is  declared  differ  in  regard  to  creditor's  rights 
not  to  be  fraudulent ;  and  it  is  right  rather  than  in  regard  to  what  const!- 
enough  to  say  that  in  each  state  ;  but  tutes  '  intent '  to  defraud.  There  can 
when  the  two  rules  of  law  are  set  down  be  no  fraud  unless  a  right  has  been  in- 
side by  side,  it  is  said  that  there  is  a  vaded  ;  hence  the  first  question,  what- 
oonfiict  of  views  concerning  what  con-  ever  form  of  words  is  used,  is  of  the  ex- 
stitatcB  fraud,  or   a  fraudulent  intent^  iBtence  of  the  right. 
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Another  observation,  which  follows  from  (or  perhaps  is 
onlj  another  way  of  stating)  what  has  just  been  said :  The 
rule  above  laid  down  is  silent  in  regard  to  presumptive  in- 
tent; it  does  not  saj  that  the  debtor's  act  in  creating  the 
trust  or  in  reserving  the  benefit  is,  in  some  states,  prima  facie 
fraudulent.  It  declares  that  when  the  creditor's  rights  are 
impaired,  the  intent  is  made  out,  and  that  is  true  whatever 
language,  from  convenience  or  usage,  is  employed ;  whenever 
the  debtor  crosses  the  line,  wherever  it  is,  of  the  rights  of 
his  creditors,  he  is  guilty  of  fraud.  That  line  may  be  fixed 
absolutely,  or  it  may  be  fixed  subject  to  a  qualification ;  there 
is  a  boundary  as  well  in  the  latter  case  as  in  the  former.  If 
the  facts  making  the  qualification  are  shown,  the  line  is  not 
crossed,  and  the  intent  is  wanting;  if  those  facts  are  not 
shown,  the  contrary  is  true. 

It  is  correct  therefore  to  state  the  rule  in  the  language  of 
the  rights  of  creditors.  And  it  is  desirable  to  do  so,  because 
to  state  it  in  the  language  of  presumption,  as  is  usually  done, 
is  very  apt  to  be  misleading.^  When  it  is  said  that  in  one 
state  a  particular  act  of  the  debtor  is  held  to  be  absolutely 
fraudulent,  while  in  another  state  it  is  said  that  the  same  act 
would  be  only  prima  facie  fraudulent,  an  impression  is  apt  to 
be  conveyed  that  different  conceptions  of  fraud  are  held  in  the 
two  states ;  while  the  truth  is  that  there  is  only  a  difference  in 
the  extent  of  the  debtor's  rights*  The  act  complained  of  was 
an  absolute  invasion  of  the  creditor's  rights  in  the  one  state ; 
in  the  other  state  it  would  only  be  an  apparent  invasion.  In 
this  other  state  the  debtor  can  show  that  what  seems  at  first 
to  be  true  is  not  true ;  he  has  not  in  reality  invaded  the  credi- 
tors' rights  as  they  exist  in  that  state.  Nor  indeed,  when  it 
is  said  that  a  particular  act  raises  a  prima  facie  presumption 
of  fraud,  is  it  meant  that  the  act  in  itself  alone  is  equivocal ; 

1  Rightly  understood,  the  nde  when  so  to  state  it.  But  it  is  quite  as  con- 
stated in  the  language  of  presumption  is  Tenient  to  state  the  rule  in  a  way  not  to 
without  objection  ;  and  it  is  convenient    be  misunderstood. 
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the  meaning  is  that  that  act,  considered  by  itself,  establishes 
fraud,  but  that  it  is  capable  of  being  explained  by  facts  which 
will  remove  the  taint.  The  act  in  itself  is  of  the  same  im- 
port as  where  it  is  pronounced  fraudulent  per  se.^ 

^  The  sabject  of  the  foregoing  chap-  de  domino  Rege  reddendo  inde  redditnm 

ter  rons  hack  not  only  through  the  old  domino  Regi  veniunt  et  vendunt  de  ten- 

oonveyances  to  nses,  of  the  time  before  ementis  illis  hospitalariis  et  monachis 

&e  Statute  of  Uses,  but  to  the  earliest  et  iUrum  ea  resumunt  tenenda  de  eis 

conveyances  in  mortmain,  and  indeed  unde  non  possunt  distringi  ad  facien- 

throogh  the  period  of  gifts  in  '  common-  dnm  quod  facere  debent  sicut  alii  tenen- 

dation.'    A  case  of  special  interest,  in  tes,  sicut  de  pane  et  ceryisia  et  hujus- 

mortmain,  touching  the  subject  of  the  modi,    quia   monarchi   et   hospitalarii 

foregoing  chapter,  may  here  be  given,  statim  excommunicant  vicecomitem  [the 

It  is  from  Maitland*8  Pleas  of  the  Crown  sherifi]  et  ballivos  suos  et  ballivos  dom- 

for   Gloucester,   p.   12,    pL   50,    anno  ini  Regis.     Et  ideo  preceptum  est  vice- 

1221 :  —  comiti  quod  si  aliquis  decetero  vendat 

Item  jnratores  dicont  quod  tenentes  ita  tenementa  domini  Regis  quod  capiat 

domini  Regis  in  villa  sua  qui  tenent  i.  illud  in  manum  domini  Regis  et  salvo 

mesoagium  vel  gardinum  vel  hujusmodi  custodiatur  quousque,  etc. 
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CHAPTER  X, 

INTENT   TO   DEFRAUD   CONTINUED:    TRUSTS  IN  MORT- 
GAGES OF  MERCHANDISE. 

How  are  trusts  and  reservations,  which  are  capable  of  being 
*  treated  as  obnoxious  to  law,  regarded  ?  Do  thej  establish  the 
^  intent '  of  the  statute,  or  are  they  onlj  presumptive  evidence 
of  it?  Unfortunately  the  rights  of  creditor  and  debtor  re* 
spectively  differ  in  different  states,  and  the  answers  given  by 
the  authorities  could  not  be  in  harmony ;  indeed  the  author- 
ities of  the  same  state  are  not  always  in  harmony.  Three 
different  doctrines,  not  to  mention  some  slight  variations  from 
all,  have  obtained  in  different  parts  of  the  United  States,  which 
may  be  severally  called  for  convenience,  and  vrith  regard  to 
chronology,  the  Virginia,  the  New  Hampshire,  and  the  Massa- 
chusetts doctrines ;  though  at  the  outset  the  Virginia  doc- 
trine did  not  differ  from  the  New  Hampshire,  and  does  not 
materially  differ  from  it  now  in  regard  to  the  class  of  cases 
first  to  be  considered. 

The  subject  first  to  be  considered  is  mortgages  of  goods  in 
trade.^  In  these  cases  it  sometimes  happens  that  the  mort- 
gage (or  other  like  instrument)  provides  in  terms  that  the 
mortgagor  may  retain  possession  and  sell  the  goods  in  the 
usual  course  of  business ;  sometimes  it  happens  that  a  con- 
temporaneous agreement  of  the  kind  is  proved  outside  of  the 

1  Upon  this  subject  the  reader  will  7  S.  L.  R.  95,  Jones ;   ib.  205,  £.  J. 

find  a  series  of  discussions  in  the  South-  Maxwell.     See  also  Wait,  Fraudulent 

em  Law  Review.   2  8.  L.  R.  781,  by  J.  Conveyances,  Chap.  22 ;  Jones,  Chattel 

O.  Pierce ;  5  S.  L.  R.  617,  by  L.  A.  Mortgages,  Chap.  9. 
Jones  ;  6  S.  L.  R.  96,  Pierce,  again  ; 
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mortgage  ;  sometimes  the  only  fact  certainlj  disclosed  is 
that  the  mortgagor  has  continued  the  business  after  the  mort- 
gage as  before.  For  ordinary  purposes  these  three  aspects  of 
the  subject  may  be  treated  as  one ;  but  for  some  purposes  it 
will  be  necessary,  before  dismissing  the  subject,  to  treat  them 
separately. 

One  preliminary  observation  should  be  made ;  the  questions 
for  consideration  are  complicated  somewhat  by  the  fact  of 
possession  being  retained  by  the  mortgagor.  This  may  be 
treated  however  as  an  accidental  condition  to  the  enjoyment 
of  the  benefit,  and  eliminated  as  far  as  possible  from  the  ques- 
tion. The  real  subject  of  consideration  is  the  effect  of  the 
reservation  or  stipulation  in  favor  of  the  debtor  apart  from 
his  possession ;  retaining  possession  being  a  subject  by  itself 
for  later  consideration. 

The  Virginia  doctrine  above  referred  to  was  laid  down  in 
a  decision  ^  much  cited,  of  the  year  1825.  The  case  in  short 
arose  upon  a  deed  of  trust  by  a  debtor  conveying  to  a  creditor 
of  his  a  stock  of  goods  in  trade.  The  deed,  which  was  exe- 
cuted in  March,  1819,  provided  that  in  the  following  July  the 
debtor  should  pay  one  third  of  the  debt,  in  November  of  the 
same  year  another  third,  and  in  January,  1820,  the  rest.  And 
it  was  covenanted  that  the  goods  should  remain  in  the  debtor's 
possession,  and  that  he  should  have  power  to  make  sales  of 
them,  accounting  with  the  trustee  if  called  upon.^  It  was 
held  that  the  provision  touching  sales  rendered  the  deed 
fraudulent  and  void  against  other  creditors,  as  a  matter  of 
law. 

The  ground  taken  by  the  court  was  that  with  such  a  provi- 
sion the  deed  was  felo  de  se ;  it  contained  the  means  of  its 
own  defeat.  The  power  of  sale  was  *  completely  adequate  to 
the  destruction  of  the  avowed  purpose  of  the  deed.'    What  ap- 

^  Lang  o.  Lee,  8  Rand.  410.  goods  is  a  qnestion  of  the  sufficiency  of 

'  The  question  whether  the  mortgage    the  instrument,  not  of  fraud. 
or  like  instrument  covers  after-acquired 
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peared  at  first  to  be  a  security  upon  property  was  uo  security 
upon  property ;  the  whole  matter  was  resolved  into  the  per- 
sonal undertaking  of  the  debtor,^  that  is,  the  case,  so  far, 
stood  as  it  stood  before  the  deed  was  executed.  It  followed 
that  the  deed  must  have  been  executed  for  the  purpose  of 
delaying  and  defrauding  creditors.' 

All  that  is  peculiar  in  the  Virginia  law  upon  this  subject 
has  grown  out  of  the  expression  ^  adequate  to  the  destruction 
of  the  avowed  purpose  of  the  deed/  in  the  foregoing  case. 
What  was  merely  dwelt  upon  as  a  plain  fact  in  that  case,  and 
only  dwelt  upon  as  conclusive  of  a  fraudulent  intent,  has  in 
later  cases  in  the  same  state  and,  by  inheritance,  in  West 
Virginia,  been  looked  upon  as  a  limiting  condition ;  and  the 
courts  have  accordingly  laid  it  down  for  settled  law  that  an 
instrument,  intended  as  a  security  or  as  a  conveyance  for  the 
benefit  of  creditors,  is  valid  if  it  does  not  contain  any  provi* 
sion  '  adequate  to  its  own  defeat' '  And  under  the  rule  as 
thus  interpreted  it  is  directly  avowed,  though  not  without 
regret,  that  the  debtor  may  alter  and  impair  the  rights  of 
his  creditors  under  the  statute  against  fraudulent  convey- 
ances, if  only  the  instrument  is  consistent  with  itself  in  its 
object  of  transferring  the  property  from  the  debtor  to  the 
creditor. 

^  Ryall  V.  RoUe,  1  Atk.  165.  after  all,  but  a  general  creditor  T  And 
*  Mr.  Justice  Carr :  '  Now  I  ask  Ryall  v.  RoUe,  1  Atk.  165,  was  re- 
what  possible  security  could  the  deed  ferred  to  as  analogous,  where  it  was  laid 
furnish  encumbered  with  a  stipulation  down  that  if  in  a  conditional  sale  there 
like  this  ?  Is  it  not  completely  a  felo  de  is  no  delivery,  the  buyer  '  confides  in 
se  ?  .  .  .  Now  can  we  imagine  a  power  the  credit  of  the  vendor  and  not  in  any 
more  completely  adequate  to  the  de-  real  or  particular  security.' 
struction  of  the  avowed  purpose  of  the  *  Marks  v.  Hill,  15  Gratt.  400.  This 
deed  than  that  retained  by  the  grantor  differs  from  the  general  rule  that  the 
in  this  case?  ...  He  is  to  account  debtor  may  be  allowed  to  sell  for  the 
though,  if  called  on.  But  is  this  more  benefit  of  the  mortgagee  (post,  p.  265) 
than  a  personal  accountability  ?  The  in  that  by  the  Virginia  rule  the  credit- 
goods  are  gone.  Tou  cannot  follow  ors  may  be  put  off  by  the  deed  for  a 
them.  The  money  received  for  them  term  of  years,  if  definitely  specified, 
has  no  earmark  .  .  .  What  are  you  then. 
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This  rule  saves  in  particular  one  large  class  of  transfers  by 
debtors,  containing  objectionable  features,  to  which  attention 
will  be  given  hereafter,  to  wit,  general  assignments  for  credi- 
tors with  postponement  of  payment.  It  will  save  this  class 
of  cases  even  when  the  deed  of  assignment  covers  a  stock  of 
goods  in  trade,  with  power  of  sale  and  disposal  in  the  debtor, 
if  the  further  continuance  of  the  business  by  him  is  for  the^ 
purpose  of  realizing  the  funds  with  a  view  to  winding  the 
business  within  a  time  specified.^  The  rule  does  not  save 
cases  in  which  there  is  a  power  of  sale  merely  for  the  benefit 
of  the  debtor;  such  power  would  be  held  equivalent  to  a 
power  of  revocation  of  the  deed,  that  is,  it  would  be  adequate 
to  the  defeat  of  the  avowed  purpose  of  the  instrument.^ 

The  New  Hampshire  doctrine  was  established  in  a  case^ 
decided  in  the  year  1826.  That  was  an  action  of  trespass 
for  taking  away  goods.  S,  an  innkeeper,  being  owner  of  the 
goods  and  indebted  to  his  brother-in-law  D  in  a  sum  greater 
than  their  value,  sold  them  to  D  in  part  payment  of  the  debt. 
After  the  sale,  but  before  the  goods  were  removed,  it  was 
agreed  between  S  and  D  that  the  property,  which  consisted 
of  household  furniture,  should  be  left  and  used  in  the  tavern* 
But  in  order  to  secure  the  goods  from  being  taken  by  other 
creditors  of  S,  who  was  insolvent,  D  made  a  lease  of  the  goods 
to  the  plaintiff,  a  man  in  the  employ  of  S,  for  six  months. 
The  arrangement  was  made  to  enable  S  and  his  family  to 
have  the  use  of  the  goods,  though  that  was  no  part  of  the 
contract  of  sale.  A  verdict  was  directed  for  the  defendant, 
and  the  court  now  sustained  the  direction.  The  rule  declared 
was  that  possession  and  use  by  the  vendor  after  sale  were  al- 

1  See  chap.  12.  W.  Va.  121 ;   Gardner  r.  Johnston,  ib. 

•  Saunderer.  Waggoner,  82  Va.  816;  408.    A  power  of  revocation  has  been 

Wray  v.  Davenport,  79  Va.  19 ;  McCor-  held  fatal  from   the  time  of   Twyne'a 

mick  V.  Atkinson,  78  Va.  8  ;  Williams  Case,  8  Coke,  80.    The  st.  27  Eliz.  c  4, 

V.  Lord,  75   Va.   890  ;    Addington  v,  §  5,  contains  an  express  provision  of  the 

Etheridge,  12  Gratt.  486  ;  Sheppard  v,  kind.    See  chap.  20. 

Tnrpin,  3  Gratt.  878  ;  Euhn  v.  Mack,  *  Cobum   v.    Pickering,    8    N.    H. 

4  W.   Va.  186  ;  Garden  v,  Bodwing,  9  415. 
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ways  prima  facie  evidence  of  a  trusty  and  conclusiye  evidence 
if  not  explained ;  and  then,  the  trust  being  established,  fraud 
was  an  inference  of  law  which  the  court  was  bound  to  pro- 
nounce;^ the  trust  was  inconsistent  with  the  purpose  of  a 
mortgage,^  and  creditors'  rights  therefore  were  invaded. 

A  similar  question  arose  again  in  the  same  state  in  the  year 
1845,  in  a  case  '  relating  to  a  mortgage  of  a  stock  of  goods  in 
trade.  The  mortgage,  given  by  a  manufacturer,  covered  cer- 
tain manufactured  goods  and  all  the  stock  on  hand,  to  secure 
payment  of  a  debt  due  the  mortgagee ;  and  it  stipulated  that 
the  mortgagor  should  continue  to  manufacture  as  usual  from 
the  stock,  sell  the  goods  made,  and  appropriate  the  proceeds 
to  his  own  use,  not  accounting  to  the  mortgagee  but  agreeing 
to  keep  on  hand  for  the  mortgagee  a  supply  equal  in  value  to 
the  value  of  the  mortgaged  property.  It  was  held  that  the 
mortgage  was  fraudulent  against  subsequent  creditors,  as  mat- 
ter of  law.^  And  the  same  was  held  again  of  a  case  ^  in  which 
a  stock  of  goods  in  a  country  store  had  been  mortgaged,  upon 
a  verbal  agreement  that  the  mortgagor  should  continue  in 

1  Richardson,  C.  ^.r  •  Possession  and  «  Ranlett   v.   Blodgett,    17   N.    H. 

use  by  the    vendor   after  the  sale   is  298. 

always  prima  facie,  and,  if  unexplained,  *  The  Massachusetts  authorities,  to  he 

conclusiye  of  a  secret  trust.     It  is  there-  referred  to  later,  were  rejected,  and  the 

fore  very  clear  that  fraud  is  sometimes  a  rule  in  Cobum  v.  Pickering,  3  N.  H. 

question  of  fact  and  sometimes  a  ques-  415,  followed.     As  to  the  after-acquired 

tion  of  law.    When  the  question  is,  goods  the  court,  by  Parker,  C.  J.  said : 

was  there  a  secret  trust  ?  it  is  a  question  *  We  cannot  hold  that  the  property  pur- 

of  fact.     But  when  the  fact  of  a  secret  chased  with  the  avails  of  the  mortgaged 

trust  is  admitted  or  in  any  way  estab-  property  sold  would  be  within  the  mort- 

lished,  the  fraud  is  an  inference  of  law  gage  by  substitution.     If  that  were  so, 

which  a  court  is  bound  to  pronounce.'  how  are  creditors  to  ascertain  what  is 

See  Wilson  v,  SuUivan,  58  N.  H.  260,  within  the  mortgage  and  what  is  not  ? 

266  ;  Parker  v,  Marvell,  60  N.  H.  80.  And  if  it  could  be  held  that  the  after- 

«  Bellows,  C.  J.  in  Putnam  v.  Osgood,  purchased  property  was  substituted,  so 

51  N.  H.  192,  202.     Generally,  where  a  that  the  mortgage  would  cover  it,  the 

*  mortgage '  looks  to  the  protection  of  same  power  of  sale  and  of  substituted 

the  mortgagor  and  mortgagee  from  other  ownership  would  still  exist  and  be  appli- 

creditors,  the  instrument  is  fraudulent  cable  to  that  also.' 

towards  them,  being  no  proper  mortgage.  •  Putnam  v.  Osgood,  61  N.  H.  192  ; 

Renfro  v.  Goetter,  78  AU.  811.  b.  c.  62  N.  H.  148. 


CHAP.  X.]      INTENT :    MOBTOAGBS  OF  MERCHANDISE.  235 

possession  and  sell  the  goods  as  before,  for  his  own  benefit, 
though  the  mortgagee  retained  the  right  to  take  possession 
at  any  time.  The  mortgage  was  declared  fraudulent  per  se, 
regardless  of  any  actual  intent  to  defraud.^ 

Nor  has  the  law  been  changed  in  this  respect  by  a  statute 
which,  enlarging  the  mortgagor's  rights,  permits  him  to  sell 
the  mortgaged  goods  where  the  consent  of  the  mortgagee  is 
signified  in  writing  and  duly  recorded.^  The  statute  is  quite 
broad ;  it  makes  no  restriction  of  property  except  that  it  shall 
be  personal.  ^  It  may  be  a  single  chattel  or  a  stock  of  goods 
in  a  retail  store ;  and  the  law  does  not  require  that  the  writ- 
ten consent  should  express  the  stipulations  or  the  under- 
standing of  the  parties  with  regard  to  the  payment  of  the 
proceeds  of  the  sales.''  But  the  statute  does  require  hon- 
esty ;  the  proceeds  must  be  applied  to  the  extinguishment 
of  the  mortgage  debt;  no  mortgage  will  stand  if  any  under- 
taking, in  or  out  of  it,  Is  disclosed,  that  the  mortgagor  may 
sell  as  before,  for  his  own  benefit.^  The  rights  of  creditors 
are  left  in  substance  where  they  were  before. 

Apart  from  any  peculiarity  in  or  growing  out  of  this  par- 
ticular statute,  the  New  Hampshire  doctrine  obtains  in  sub- 
stance in  very  many  other  states  and  in  the  Supreme  Court 
of  the  United  States.  In  New  York  the  rule  was  fore- 
shadowed by  an  expression  of  Mr.  Justice  Bronson  in  the 
year  1837.  In  the  case  *  referred  to  it  appeared  that  there 
had  been  a  bill  of  sale  and  mortgage  of  a  stock  of  goods  to 
be  advanced  to  the  mortgagor,  stipulating  that  until  default 
the  mortgagor  was  to  remain  in  possession.    After  receiving 

1  .52  N.  H.  at  p.  155.   See  also  Lang  51  N.  H.  192,  202.   The  Ohio  and  New 

r.  Stockwell,  55  N.  H.  561.  York  cases  were  distinguished  in  regard 

*  Gen.  Sts.  of  N.  H.  c.  123,  §  18.  to  the  mortgagee's  consent  on  the  ground 

*  Wilson  p.  Snllivan,  58  N.  H.  260,  of  the  statute  ;  though  in  those  states 
Foster,  J.  too    the    mortgage  is  good  where  the 

*  lb.  citing  Ranlett  v,  Blodgett,  17  mortgagor  is  to  seU  only  as  agent  of  the 
N.  H.  29S,  804, 805 ;  Coolidge  v.  Melvin,  mortgagee.    See  infiTu 

42  N.  H.  510,  522  ;  Putnam  v.  Osgood,         *  Wood  v,  Lowiy,  17  Wend.  492. 
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the  goods  the  mortgagor  proceeded  to  sell  them  in  the  usual 
way  of  retail  trade,  treating  them  as  his  own.  In  replevin 
by  the  mortgagee  against  another  creditor  who,  two  months 
after  the  transaction,  had  attached  the  goods,  it  was  left  to 
the  jury  to  say  whether  the  mortgage  was  executed  with  a 
fraudulent  intent;  and  the  jury  found  for  the  defendants, 
that  is,  the  intent  was  found.  A  motion  for  a  new  trial  on 
the  ground  of  misdirection  was  now  denied  by  the  Supreme 
Court.  The  defendant  had  prevailed  in  contesting  the  mort- 
gage, and  hence  it  was  not  for  him  to  object,  nor  was  he 
objecting,  that  the  question  of  intent  had  been  left  to  the  jury. 
But  the  court  now  declared  that  the  case  would  have  well  war- 
ranted the  judge  in  instructing  the  jury  that  the  transaction 
was  fraudulent  and  void  in  law,  and  to  find  accordingly. 

This  suggestion  appears  not  to  have  been  acted  upon  at 
first.  Three  years  afterwards  a  case  ^  which  has  been  much 
discussed  went  to  the  Court  of  Errors,  where  a  diversity  of 
views  was  developed ;  but  it  was  not  in  fact  treated  as  rais- 
ing the  question  under  consideration.  There  had  been  a  mort- 
gage of  printing  presses  and  materials,  and  household  furniture, 
stipulating  that  the  mortgagor  should  remain  in  possession 
and  full  and  free  enjoyment  until  default.  The  property  was 
attached  by  other  creditors ;  the  mortgagees  replevied ;  and 
they  now  insisted  that  the  question  of  fraudulent  intent  should 
be  submitted  to  the  jury.  This  the  court  refused,  and  or- 
dered a  nonsuit.  The  Supreme  Court  affirmed  this  action 
of  the  court ;  but  the  Court  of  Errors  decided  that  the  case 
should  have  been  given  to  the  jury.  The  question  however 
was  treated  as  one  of  possession,  and  not  as  one  of  reserved 
benefits  inconsistent  with  the  idea  of  a  mortgage.^ 

1  Smith  V.  Acker,  28  Wend.  65S.  An  being  allowed  to  retain  poflsession  and 

intermediate  case  of  Stoddard  v.  Butler,  sell  as  offmt  of  the  mortgagees.    There 

7  Paige,  168  ;  s.  o.  on  appeal,  20  Wend,  were  various  badges  of  fraud,  and  the 

507,  may  also  be  noticed.    There  had  assignment  was  upset, 

been  an  assignment,  by  way  of  mort-  *  See  Griswold  v,  Sheldon,  4  Comst 

gnge,  of  goods  in  trade,  the  mortgagor  580,  594,  Mullett,  J. 
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Eleven  years  later  a  case  ^  went  to  the  Court  of  Appeals 
of  the  same  state,  upon  a  question  of  construction  of  lan- 
guage ;  the  question  being  whether  a  particular  mortgage  of 
a  stock  of  goods  in  trade  was  intended  to  give  the  mortgagor 
the  right  to  continue  in  possession  and  to  sell  the  goods  as 
before.  Four  of  the  judges  found  the  objectionable  provision 
in  the  mortgage ;  four  others  failed  to  find  it ;  but  the  latter 
agreed  with  the  former  that  a  mortgage  of  goods  in  trade, 
which  contained  a  provision  allowing  the  mortgagor  to  retain 
possession  and  sell  and  dispose  of  the  same  at  his  pleasure, 
would  be  invalid  against  subsequent  purchasers  ^  and  perhaps 
creditors.**  Shortly  afterwards  another  case*  went  to  the 
same  court,  in  which  a  mortgage  hfitd  been  made  of  a  stock 
of  goods  in  trade,  the  mortgagor  to  continue  in  possession, 
but  forbidden  to  sell  on  credit.  A  majority  of  the  court  held 
that  the  mortgage  was  fraudulent  against  other  creditors,  the 
provision  against  the  mortgagor's  selling  on  credit  implying 
permission  in  him  to  sell  for  cash,^  of  course  for  himself. 

This  decision  appears  to  have  set  at  rest  the  question  of 
the  effect  of  plain  ^  provisions  giving  a  mortgagor  the  right 

^  Griswold  V.  Sheldon,  4  Comst.  581  indefinitely.    Means  o.  Dowd,  128  U.  S. 

(1851).  278,  following  the  New  York  anthor- 

*  Referring  to  Wood  v.   Lowiy,   17  ities ;    Qriswold   v,    Sheldon,    snpra ; 

Wend.   492,   snpra,   p.   285.     Bronson  Nicholson  v.  Leayitt,  2  Seld.  510.    It  is 

was  now  Chief  Justice,  and  was  one  of  conceded  however  that  a  provision  giv 

first  foor  of  the  text.     Qiusre   whether  ing  the  mortgagor  power  to  sell  for  him- 

snch  a  provision  would  now  he  consid-  self  would  establish  fraud.     lb. ;  Baum 

ered  as  one  that  might  be  interpreted  r.  Bosworth,  68  Wis.  196  ;  Anderson  v, 

in  a  sense  which  would  sustain  it,  to  wit,  Patterson,  64  Wis.  557. 
that  the  mortgagor's  powers  were  not         *  Edgell  v.  Hart,  5  Seld.  218. 
his  own  to  exercise  at  wiU,  but  only  such         *  There  seems  to  have  been  a  doubt 

as  the  courts  would  allow  him  to  exer-  as  to  what  the  provision  in  favor  of  the 

dse,  as  in  the  cases  to  be  stated  pres-  mortgagor  was. 

ently.    In  Wisconsin  authority  to  the         ^  Fraud  is  not  to  be  lightly  inferred ; 

mortgagor  to  sell  and  to  replace  with  the  provision  should  plainly  give  to  the 

new  goods  is  interpreted  as  not  unlawful,  mortgagor  rights  inconsistent  with  the 

*  to  replace '  being  treated  as  of  no  force,  nature  of  a  mortgage,  such  as  the  right 

Boundy  v.  Converse,  71  Wis.  524.     Sed  to  use  and  enjoy  ss  before.    Baldwin  v, 

qusrey  for  the  provision  looks  to  the  Little,  64  Miss.  126  ;  Hisey  v.  Goodwin, 

mortgagor's    continuing    the    business  90  Mo.  866 ;  Bobbins  v.  Butcher,  104 
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to  sell  or  enjoy  for  his  own  benefit ;  ^  and  what  farther  diffi- 
culties the  later  New  York  authorities  present  relate  more 
to  questions  of  construction  than  to  the  rule  of  law  where 
there  is  no  place  for  construction.^  Thus  Mr.  Justice  Grover 
has  said  that  if  there  is  an  agreement  that  the  mortgagor 
may  sell  and  dispose  of  any  of  the  property  for  himself,  it 
is  ^  conclusively  established  that  the  mortgage  was  given  for 
some  purpose  other  than  that  of  securing  a  debt  to  the  mort- 
gagee,' and  that  purpose  is  ^evidently  the  better  to  enable 
the  mortgagor  to  enjoy  the  benefit  thereof  at  the  expense  of 
his  creditors.'  And  the  learned  judge  accordingly  declared 
that  there  was  no  question  of  intention  for  the  jury  in  such  a 
case.®  And  more  recently  the  rule  has  been  reaffirmed  (by 
a  majority  of  the  court)  in  a  case  ^  in  which  the  agreement 
was  external  to  the  mortgage.^ 

Among  the  authorities  in  other  states  in  which  the  New 
Hampshire  doctrine  is  upheld  may  be  particularly  mentioned 
those  of  Ohio ;  one  ®  of  which  has  been  widely  quoted.  In  the 
case  referred  to  it  appeared  that  A,  B,  and  G  had  been  part- 

N.  Y.  575  ;   Townsend   v.    Sternes,  82  chases  from  time  to  time  and  selling  off 

N.  Y.  214  ;  post,  p.  265.  in  the  ordinary  manner,  the  intent  being 

^  Mittnacht  v.  Kelly,  3  Eeyes,  407  ;  not  to  create  an  absolute  lien  on  any 

Russell  V,  Winne,  87  N.  Y.  591 ;  South-  property,  but  a  fluctuating  one,  which 

ard  V.  Benner,  72  N.  Y.  424  ;  Delaware  should  open  to  release  that  which  should 

V.  Ensign,   21   Barb.  85 ;   Brackett  v.  be  sold  and  take  in  what  should  be 

Harvey,  91  N.  Y.  214;  Potts  v»  Hart,  newly   purchased.      This  is   just  such 

99  N.  Y.  168.    In  the  last  case  it  is  an  arrangement  as  was  held  in  £dgell  o. 

declared  :  '  That  such  a  state  of  things  Hart  [supra]  to  render  the  mortgage  Yoid 

rendered  the  mortgage  fraudulent  and  .  .  .  The  law  propounded  in  that  case 

yoid  as  against   creditors    cannot    be  must  be  held  applicable  to  this.' 
disputed/  '  Russell  v.  Winne,  supra. 

*  In   Mittnacht    v.     Kelly,    supra,         ^  Southard  i7.  Benner,  supra. 
Parker,  J.  says :    '  The  mortgaging  the         *>  Comp.  however  Adams  v.  Davidson, 

whole  stock  in  trade,  with  the  increase  10  N.  Y.  809,  a  case  of  assignment  of  a 

and  decrease  thereof,  and  the  providing  stock  of  goods,  in  which,  after '  symbol- 

for  the  continued  possession  of  the  mort-  ical  *  delivery,  the  assignee  allowed  the 

gagor  can  have  no  other  meaning  than  assignor  to  continue  in  possession  and 

that  the  mortgagee  shall  all  the  time  management  as  before   apparently   for 

retain  a  lien  on  the  whole  stock,  by  way  himself, 
of  mortgage,  the  mortgagor  making  pur-         *  Collins  o.  Myers,  16  Ohio,  547. 
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ners  in  trade,  that  the  partnership  had  been  dissolved,  and 
that  G  had  assumed  the  debts.  To  secure  A  and  B  against 
responsibility,  G  now  executed  to  them  a  mortgage  of  the 
entire  stock  of  goods  and  such  additions  as  might  be  made ; 
the  mortgage  giving  to  him  the  right  to  retain  possession  for 
the  ordinary  purposes  of  barter  and  sale,  until  the  retiring 
partners  should  be  compelled  to  pay  some  of  the  partnership 
debts  or  should  become  fearful  that  they  would  be  called 
upon  to  pay,  when  they  might  take  possession  and  sell  the 
mortgaged  property.  The  mortgage  was  held  void  on  its 
face,  on  the  ground  taken  in  Virginia,^  that  it  was  in  reality 
no  mortgage  at  all ;  it  was  nothing  but  a  reliance  upon  the 
mortgagor's  honesty,  and  in  fact  was  no  security  because 
the  mortgagor  might  at  any  time  iefeat  it  by  selling  out 
the  whole  property  at  once.^ 

A  few  years  later  a  'case^  much  cited  arose  in  the  same 
state  in  which  the  mortgagor  had  been  allowed,  by  oral 
arrangement,  to  retain  possession  and  sell  the  goods  as  his 
own,  and  the  New  Hampshire  case  ^  above  stated  was  followed. 
The  question  of  the  existence  of  a  trust  or  reservation,  where 
none  was  disclosed  on  the  face  of  the  instrument  in  question, 
was  a  question  of  fact,  with  the  presumption  of  its  existence 

^  Ante,  p.  232.  the  debtor,  and  the  property  is  seized 

'  'Tme,'  continued  the  court,    'it  upon  execution,  the  rights  of  the  mort- 

may  furnish  a  more  specific  remedy  for  gagor  fasten  upon  the  property  and  take 

the  collection  of  the  debt,  but  it  is  not  a  it  away  from  the  execution  creditor, 

specific  and  certain  security  at  its  incep-  Then  the  property  is  not  held  by  the 

tion.    To  hold  such  a  mortgage  valid  mortgage,  but  by  the  will  of  the  debtor, 

would  enable  a  debtor  to  do  business  ...  He  may  dispose  of  the  property, 

upon  a  capital  within  the  limits  of  the  defeat  the  mortgage,  and  put  the  money 

mortgage  debt  at  the  will  of  the  mort-  iu  his  own  pocket ;  but  if  he  refuses  to 

gagor,  protected  from  all  claims  of  other  pay  a  debt,  and  you  seize  the  property 

creditors.  ...  In  such  a  case  the  whole  in  execution  against  his  will,  the  mort- 

right  to  dispose  of  the  property  to  pay  a  gage  steps  in   and  restores  it  to  the 

debt  depends  upon  the  will  of  the  debtor,  debtor.' 

. .  .  If  it  be  the  will  of  the  debtor  to  ap-         «  Freeman  v,  Rawson,  5  Ohio  St  1. 
propriate  the  mortgaged  property  to  pay         «  Cobum  v.  Pickering,  8  N.  H.  415, 

the  debt,  it  is  binding  as  against  the  ante,  p.  233. 
mortgagee  ;  but  if  it  be  not  the  will  of 
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if  the  vendor  or  mortgagor  was  left  in  possession ;  but  if  the 
trust  or  reservation  was  established,  the  conclusion  was  a 
necessary  one,  that  the  conveyance  was  fraudulent.  More 
fully  stated,  the  rule  was  declared  to  be  this :  A  chattel  mort- 
gage, with  a  power  of  disposition  reserved  to  the  mortgagor, 
is  fraudulent  against  other  creditors;  if  the  power  appears 
on  the  face  of  the  mortgage,  or  is  fairly  to  be  inferred  from 
its  provisions,  the  court  should  so  declare  it,  and  not  submit 
the  question  (of  fraud)  to  the  jury ;  and  though  the  power  does 
not  appear  there,  yet  if  it  is  understood  or  agreed  upon  at  the 
time  of  the  execution  of  the  mortgage,  the  result  is  the  same ; 
in  either  case  ^  the  mortgage  is  fraudulent  in  law  irrespective 
of  the  intention  of  the  parties.'  ^ 

It  will  not  be  necessary  to  state  particularly  the  many  other 
state  authorities  which  have  followed  the  lead  of  New  Hamp- 
shire. For  the  present  purpose  they  contain  nothing  different 
from  what  has  now  been  shown.  Suffice  it  to  say  that  the 
New  Hampshire  doctrine  prevails  more  widely  than  any  other.* 

1  In  the  subsequent  case  of  Harman  204  ;  Weber  v.  Armstrong,  70  Ma  217 ; 
V.  Abbey,  7  Ohio  St.  218,  the  same  Hatcher  v.  Winters,  71  Mo.  80  ;  Clap- 
court  says  :  '  The  stipulations  that  Har-  hard  v.  Bayard,  4  Minn.  538  ;  Horton 
man  [the  mortf^agee]  should  at  all  times  v,  Williams,  21  Minn.  187  ;  Stein  v. 
hold  absolute  and  exclusive  possession  Munch,  24  Minn.  890  C agreement  not 
against  all  persons  other  than  Sanderson  in  the  mortgage);  First  National  Bank 
the  mortgagor,  and  release  all  claims  to  v,  Anderson,  ib.  435  ;  Bannon  v.  Bow- 
the  mortgaged  property  as  soon  as  his  ler,  84  Minn.  416  ;  Gait  v.  Dibrell,  10 
debt  should  be  fully  paid,  could  haye  Yerg.  146  ;  Tennessee  Bank  v,  Ebbert, 
no  effect  to  take  this  case  out  of  the  9  Heiiik.  153  ;  McCraaley  v,  Hasslock^ 
rule  of*  the  Ohio  cases  above  stated.  4   Baxt.  1  ;  Nailer  v.  Young,  7  Lea, 

>  Davis  V.  Ransom,  18  111.  896  ;  Read  785  ;  Phelps  «.  Murray,  2  Tenn.  Ch. 

9.  Wilson,  22  111.  377;  Bametv.  Fergus,  746  ;  Williams  v.  Evans,  6  NeK  216  ; 

61  Ul.  258  ;  Simmons  v.  Jenkins,  76  Hedman  v.  Anderson,  ib.  892  ;  Harman 

III.  479  ;  Greenebaum  r.  Wheeler,  90  v.   Hoskins,  56  Miss.    142 ;  Joseph  9. 


111.  296  ;  Dunning  v.  Mead,  iK  876 
Anderson  v.  Patterson,  64  Wis.  557 
Roundy  v.  Converse,  71  Wis.  524,  628 
Baum  V.  Bosworth,  68  Wis.  196 
Blakeslee  v.  Rossman,   48  Wis.   116 


Levi,  58  Miss.  848 ;  Baldwin  o.  Fksh, 
ib.  598 ;  8.  c.  59  Miss.  61  ;  Britton  v. 
Criswell,  68  Miss.  894 ;  Hitchler  v. 
Citizens'  Bank,  ib.  408  ;  Murray  v.  Mc- 
Nealy,  86  Ala.  284  ;  Owens  v.  Hobbie, 


0.  c.  44  Wis.  550  ;  Brooks  r.  Wimer,  20    82  Ala.   466  ;   Benedict  v.  Renfro,  75 
Mo.  608 ;  Lodge  v.  Samuels,  60  Mo.     Ala.  121 ;  City  Bank  v,  Goodrich,  8 
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To  the  long  catalogue  of  decisions  by  the  state  courts  must 

be  added  the  authority  of  the  Supreme  Court  of  the  United 

Colo.  1S9  ;  Wilson  v.  Yoight,  9  Colo.  Carolioa,  Arkansas,  and  Nebraska.    To 

614 ;  Brasher  v.  Christophe,  10  Colo,  this  list  Texas  is  to  be  added,  by  direct 

284 ;  Orton  v,  Orton,  7  Oreg.  478  (not  statute.     Gen.  Laws  1879,  c.  6S,  §  17  ; 

in    the    mortgage);    Jacobs  p.    Eryin,  Pierce,  §  106.     For  the  Alabama  law, 

9   Oreg.  52   (not    in    the   mortgage),  which  in  some  cases  is  the  same,  see 

See   also  Hewson   v.  Tootle,    72   Mo.  Commercial  Bank   v.  Brewer,  71  Ala. 

632  ;  De  Wolf  v.  Sprague  Manuf.  Co.,  574. 

49    Onn.   282 ;   Sparks  v.   Mack,  81  The  following  are  the  federal  decis- 

Ark.  666.  ions  referred  to  by  Mr.  Pierce  :  Smith 

To  the  foregoing  most  be  added  the  v.  McLean,  10  Nat.  Bank  Reg.  260  ; 
Pennsylvania  authorities,  for  although  In  re  Forbes,  5  Biss.  510  ;  In  re  Bloom, 
it  foUows  necessarily  in  that  state  that  17  N.  B.  R.  425  ;  McLean  o.  Lafayette 
the  mortgages  under  consideration  ue  Bank,  8  McLean,  587,  628 ;  Bowen  v. 
fraudulent  per  se,  from  the  &ct  that  Clark,  1  Biss.  128  ;  In  re  Kahlcy,  2 
retaining  possession  alone  makes  such  Biss.  888 ;  In  re  CantreU,  6  Ben.  482 ; 
a  case  there  (Milne  v,  Henry,  40  Penn.  In  re  Morrill,  2  Sawy.  856  ;  In  re  Bur- 
st 852),  still  the  authorities  appear  to  rows,  7  Biss.  526  ;  Smith  o.  Ely,  10  N. 
be  wider  and  not  to  turn  upon  posses-  B.  R.  558 ;  Catlin  v.  Currier,  1  Sawy. 
sion  ;  they  make  all  objectionable  trusts  7  ;  In  re  Klrkbride,  5  Dill.  116  ;  Crooks 
and  reservations  in  favor  of  the  grantor  v.  Stuart,  2  McCr.  18  ;  In  re  Manly, 
void  as  matter  of  law.  Bentz  v,  Rockey,  2  Bond,  261  ;  In  re  Perrin,  7  N.  B.  B. 
69  Penn.  St.  71  (transfer  by  a  tanner,  288  ;  Smith  v.  Kenney,  1  Mackey,  12  ; 
insolvent,  of  all  his  property  to  a  cer-  Fox  v.  Davidson,  ib.  102. 
tain  creditor,  in  payment  of  his  debt.  Among  the  decisions  cited  from  the 
with  an  nndentandlng  that  the  debtor  state  courts  as  favoring  the  New  Hamp- 
shonld  have  back  part  of  the  property  shire  rule  the  following  may  be  men- 
tor working  out  his  stock,  declared  void  tioned :  Bishop  v.  Warner,  19  Conn, 
as  to  other  creditors);  Kepner  v.  Burk-  460;  Lewis  r.  McCabe,  49  Conn.  141  ; 
hart,  5  Barr,  478  (transfer  of  property  Foster  r.  Woodfin,  11  Ired.  889 ;  Hardy 
by  debtor  to  creditor,  with  undertaking  v.  Skinner,  9  Ired.  191 ;  Hardy  v. 
1^  the  latter  to  pay  the  debts  of  the  Simpson,  18  Ired.  182  ;  Cheatham  v. 
fiormer  within  six  years) ;  Peters  v.  Hawkins,  76  N.  Car.  835  ;  s.  c.  80  N. 
Light,  76  Penn.  St.  289  (assignment  Car.  161 ;  Holmes  v,  Marshall,  78  N. 
for  creditors  generally,  the  assignees  to  Car.  262  ;  Boone  v.  Hardie,  83  N.  Car. 
carry  on  the  business  during  the  pleas-  470  ;  Sparks  r.  Mack,  31  Ark.  666. 
nre  of  the  creditors)*  See  also  Connelly  The  North  Carolina  cases  differ  from 
«.  Walker,  45  Penn.  St.  449.  the  New  Hampshire  only  in  requiring 

In  Pierce,  Mortgages  of  Merchandise,  the  facts  on  the  face  of  the  deed  to  be 

I  68,  the  decisions  of  the  various  fed-  very  strong.    Indeed  that  is  true  also 

end  courts  to  the  same  effect  are  re-  of  the  Massachusetts  doctrine,  as  will 

viewed  or  noticed  ;  and  in  §§  79  et  seq.  appear  later  ;  but  the  North  CJarolina 

the  state  anthorities  which  favor  the  cases  go  farther  than  those  of  Massa- 

New  Hampshire  doctrine  are  considered,  chusetts.     See  Cheatham  v.  Hawkins, 

embracing  cases  in  Connecticut,  North  80  N.  Car.  at  p.  164.    In  this  caae  the 
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States.^  The  subject  was  most  carefully  considered  in  the 
case  first  cited ;  though  the  question  turned  of  necessity  upon 
local  law.  The  decision  therefore  could  have  np  binding  ef- 
fect except  as  touching  the  local  law;^  and  it  is  significant 
of  our  system  of  federative  government  that  an  inferior  fed- 
eral court  may  refuse,  and  one  has  refused,  to  accept  the  law 
as  laid  down  for  another  jurisdiction  by  the  court  of  last 
resort.*  ' 

The  case  in  the  federal  Supreme  Court  should  be  stated, 
for  it  brings  into  the  question  facts  not  noticed  in  the  cases 
thus  far  stated.  The  case  turned  upon  the  law  of  Indiana. 
The  statutes  of  that  state,  like  those  of  other  states,  permit 
the  mortgagor  of  goods  to  retain  possession  if  the  deed  is  re- 
corded.^   The  mortgage  in  question,  which  was  upon  a  stock 

coart  says  :  '  To  leave  a  stock  of  goods,  was  at  first  expressly  foUowed.  Mobley 
after  they  have  been  conveyed  by  mort-  v,  Letts,  61  Ind.  11;  Davenport  v, 
gage,  in  the  debtor's  possession  and  Foulke,  68  Ind.  382.  But  see  Lonthain 
subject  to  his  exclusive  control  and  dis-  v.  Miller,  85  Ind.  161  ;  McFadden  o. 
position  as  if  they  were  his  own,  while  Hopkins,  81  Ind.  459.  Mobley  o.  Letts 
they  are  at  the  same  time  placed  be-  was  ovemiled  in  McFadden  v.  Fritz, 
yond  the  reach  of  execution,  is  itself  a  90  Ind.  590,  nnder  recent  statute  pro- 
fraud  ;  because  it  does  secure  ease  and  vidingthat  a  mortgage  shaU  not  be  void 
exemption  to  the  debtor  and  obstructs  on  its  face  for  failing  to  require  the 
the  creditor's  remedial  process,  for  the  mortgagor,  when  given  possession,  to 
enforcement  of  his  debt,  against  the  account  for  the  sales.  Further  see  Mor- 
property.*  See  also  Moore  v.  Hianant,  ris  v.  Stem,  80  Ind.  227  ;  Lockwood  v. 
89N.  Car.  455.  Some  other  courts  follow  Harding,  79  Ind.  129;  McLaughlin  v. 
the  New  Hampshire  doctrine  in  part  Ward,  77  Ind.  388  ;  Fisher  v.  Syphers, 
See  Johnson  v.  Thweatt,  18  Ala.  741  ;  109  Ind.  514. 
Gregory  v.  Wilson,  8  Neb.  373  ;  Wil-  «  Brett  o.  Carter,  2  Lowell,  458. 
liams  v.  Evans,  6  Neb.  216  ;  post,  p.  *  The  material  part  of  the  statute  of 
264,  note.  Indiana  reads  thus  :  *  No  assignment  of 

^  Eobinson  v.  Elliott,  22  Wall.  513  ;  goods  by  way  of  mortgage  shall  be  valid 

Bank  v.  Hunt,  11  Wall.  391 ;  Means  v.  against  any  other  person  than  the  par- 

Dowd,  128  U.  S.  273.  ties  thereto,  where  such  goods  are  not 

'  Indeed  it  seems  that  the  courts  of  delivered  to  the  mortgagee  or  assignee 

the  state  (Indiana)  whose  law  was  under  and  retained  by  him,  unless  snch  as- 

consideration  did  not  fully  accept  the  signment  or  mortgage  shall  be  acknowl- 

decision  of  the  Supreme  Court  of  the  edged  .  .  .  and  recorded  .  .  •   within 

United  States ;  and  statute  has  now  set-  ten  days  after  the  execution    thereof!* 

tied  the  matter  according  to  the  Masna-  Bev.  of  1876,  c.  122,  §  10. 
chusetts  doctrine.     Eobinson  v.  Elliott 
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of  goods  in  trade,  contained  a  provision  that  until  default  the 
mortgagors  should  remain  in  possession  and  sell  the  goods 
as  before,  supplying  the  place  of  those  sold  with  other  goods, 
upon  which  the  mortgage  Ifen  was  at  once  to  attach.  The 
court  held  that  the  only  effect  of  the  statute  was  to  substi- 
tute recording  for  change  of  possession ;  it  did  not  have  the 
effect  to  make  prima  facie  valid  a  transaction  which  before 
the  statute  would  have  been  fraudulent ;  ^  and  the  mortgage 
was  pronounced  fraudulent  upon  its  face.  The  court  drew 
the  distinction  clearly  between  the  effect  of  merely  retaining 
possession  and  retaining  possession  with  a  power  of  disposal 
for  the  benefit  of  the  mortgagor.  The  latter,  it  was  declared, 
was  inconsistent  with  the  nature  of  a  mortgage;  it  was  no 
protection  to  the  mortgagee ;  it  presented  a  shield  for  a  dis- 
honest debtor.^ 

This  brings  us  to  the  Massachusetts  doctrine.  In  a  lead- 
ing case '  a  trader,  it  nppeared,  had  mortgaged  his  stock  in 
trade  by  an  instrument  which  provided  that  until  condition 
broken  the  mortgagor  might  retain  in  his  possession  and  use 
all  the  mortgaged  property  without  hindrance  or  interruption 
from  the  mortgagee.  An  oral  agreement  was  also  entered 
into  by  the  parties  at  the  same  time  that  the  mortgagor  might 
sell  and  dispose  of  the  mortgaged  property  and  apply  the  pro- 
ceeds to  his  own  use,  upon  the  undertaking  that  if  he  should 
make  large  sales  he  would  make  good  the  place  of  what  was 
sold  by  other  property.  It  was  held,  not  that  this  established 
of  itself  the  intent  of  the  statute  of  Elizabeth,  but  that  it  con- 

1  See  alfto   Singer   v,    Sheldon,   56  Thacher,  87  Ala.   458.    But  Alabama 

Iowa,  854.  law  differs  in  some  particulars,  as  has 

'  Qnere  under  this  rale,  in  regard  to  been  said  already,  from  the  law  laid 

the  effect  of  a  provision  for  temporary  down  by   the  Supreme  Court  of  the 

poMcaidon  and  use,  subject  to  the  exer-  United  States.     The  only  danger  from 

dse  at  any  moment  of  the  right  of  the  the  right  of  temporary   ei^oyment   is 

assignee  or  tmstee  to  take  the  property,  that  it  may  be  a  cover  for  fraud  ;  it 

or  to  foreclose   the   mortgage.      Tliat  should  be  regarded  with  suspicion  at  all 

would  not  avoid  the  transaction  accord-  events. 
ing  to  Alabama  law.  Globe  Ins.  Co.  r.         *  Briggs  v.  Parkman,  2  Met.  258. 
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Btituted  only  a  badge  or  presnmptive  evidence  of  fraad,  and 
BO  was  explainable. 

Shortly  afterwards,  in  trover^  for  a  stock  of  goods  claimed 
tinder  a  mortgage,  against  a  dephty  sheriff  who  had  attached 
them  on  a  writ  by  a  creditor  of  the  mortgagor,  it  appeared 
that  the  mortgage  provided  that  the  mortgagor  might  sell 
and  dispose  of  the  property  provided  he  purchased  and  kept 
in  the  store  other  goods  of  like  value  and  applied  the  sales 
thereof  to  the  payment  of  the  mortgage  debt.  It  was  decided 
that  this  did  not  show  a  case  of  fraud  per  se.  The  court 
declared  the  rule  of  law  to  be  that,  wherever  the  terms  and 
stipulations  of  a  contract  were  by  possibility  compatible  with 
good  faith,^  and  had  on  their  face  the  elements  of  a  legal  con- 
tract, the  question  of  fraudulent  intent  was  a  matter  to  be 
submitted  to  the  jury ;  and  this  was  such  a  case.' 

The  Massachusetts  doctrine  has  had  a  considerable  follow- 
ing. In  Maine  it  is  fully  accepted.  In  a  case^  of  the  year 
1859  there  had  been  a  mortgage  of  a  stock  of  goods,  with  a 
provision  that  the  mortgagor  should  remain  in  possession 

^  Jones  V,  Huggeford,  8  Met  515.  snspend  his  business,  as  in  the  case  of 

*  See  Cheatham  v»  Hawkins,  76  N.  C.  Briggs  v.  Parkman,  2  Met  258,  and 
885.  that  the  sale  was  not  within  the  power.* 

*  The  Talidity  of  provisions  in  favor  More  recently,  in  a  like  case,  the  court 
of  the  mortgagor's  continuing  his  bnsi-  by  Morton,  J.  said  :  '  The  third  excep- 
neas  as  before  in  these  cases  is  again  tion  of  the  defendants  was  to  the  refusal 
tacitly  assumed  in  Barnard  v.  Eaton,  2  of  the  court  to  rule  that  the  plaintiffs* 
Cush.  294,  808,  804.  Shaw,  C.  J.:  '  An-  mortgage  was  void  because  it  contained 
other  objection  to  the  plaintiffs  title  is,  a  power  to  the  mortgagor  to  seU  the 
that  by  the  terms  of  the  mortgage  the  goods  in  the  regular  course  of  trade, 
mortgagor  retained  possession  with  a  This  is  not  now  an  open  question  in  this 
power  to  sell,  and  that  he  did  in  fact  commonwealth,  it  having  been  repeat- 
sell,  by  putting  in  the  mortgaged  prop-  edly  held  that  such  a  power  givoi  to  tiie 
erty,  soon  after  the  mortgage,  as  his  mortgagor  does  not  per  se  avoid  the 
share  towards  the  stock  of  a  partnership  mortgage,  but  is  at  most  only  evidence 
entered  into  by  him  with  T.  This  at  of  a  fraudulent  purpose,  to  be  submitted 
most  can  be  regarded  as  the  sale  of  an  to  the  jury.'  Fletcher  o.  Powers,  181 
undivided  part ;  but  we  think  it  was  not  Mass.  838.  See  also  Brett  v.  Garter,  2 
a  sale  in  the  ordinary  course  of  business.  Low.  459  ;  Oriental  Bank  «.  Haskin%  8 
where  a  retail    trader    roortgsges   his  Met.  882. 

stock  with  an  intent  to  cany  on  and  not         *  Googias  v.  Gilmorsp  47  Maine,  9. 
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without  denial  or  interruption  by  the  mortgagee  for  the  period 
of  one  year,  and  an  understanding  that  the  mortgagor  might 
go  on  as  before  in  selling  the  goods.  The  court  held  that 
this  was  a  case  to  be  submitted  to  the  jury,  on  the  intent,  in 
accordance  with  the  uniform  current  of  the  authorities  in 
Maine. 

In  Iowa,  where  the  Massachusetts  doctrine  also  prevails,  the 
direction  of  the  authorities  was  set  by  a  case^  in  which  the 
court  took  a  remarkable  view  of  the  statute  allowing  a  mort- 
gage of  chattels  with  possession  in  the  mortgagor  to  stand 
against  other  creditors  if  the  mortgage  was  recorded.  Under 
such  a  statute  the  court  thought  it '  most  difficult  to  conceive 
how  the  retention  of  possession  by  the  mortgagor  could  ever, 
under  any  circums.tances,  be  regarded  a  fraud  in  law.'  Whether 
this  ground  would  still  be  considered  tenable  or  not  is  not 
clear ;  though  it  has  been  enforced  to  the  extent  of  affirming 
that  the  statute,  having  given  to  the  mortgagor  a  right  of 
possession,  must  have  intended  to  give  to  him  also  a  reason* 
able  use  of  the  property,  where  that  is  not  necessarily  con- 
sumed in  the  use.^ 

In  a  Michigan  cade  ^  a  mortgaged  stock  of  goods  was  left  in 
the  hands  of  the  mortgagor,  with  power  to  sell  in  the  usual 
course  of  business  for  cash  or  on  credit ;  and  it  appeared  that 
the  mortgagor  had  continued  to  sell,  applying  the  proceeds  in 
the  purchase  of  other  goods,  in  the  support  of  himself,  and  in 
paying  debts  other  than  that  secured  by  the  mortgage,  all 
without  objection  from  the  mortgagee.  The  court  held  that 
this  did  not  show,  as  matter  of  law,  that  the  mortgage  was 
fraudulent ;  the  question  of  fraud  was  for  the  jury,  by  statute.^ 

^  Torbert  v.  Hayden,  11  Iowa,  485.  65    Iowa,   606  ;    Meyer  v.  Evans,   M 

>  Hughes  p.  Cory,   20    Iowa,   399.  Iowa,  179. 
There  was  do  agreement  for  accounting        *  Oliyer  p.  Eaton,  7  Mich.  108. 
in   this   ease.     See   further   Clark   v,         *  See  the  effectual  answer  to  this  by 

Hyman,  65  Iowa,  14  ;  Sperry  v.  Ether-  Denio,  J.  in  EdgeU  v.  Hart,  9  N.  Y.  218; 

idge,  68  Iowa,  548 ;  Jaffray  v»  Green-  infra,  p.  258,  note.    The  statute  of  Mich- 

baam,  64  Iowa,  492  ;  Meyer  v.  Gage,  igan  is  the  same  as  that  of  New  York. 
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The  case  could  be  taken  from  the  jury  only  when  the  provi- 
sions  in  favor  of  the  debtor  were  illegal  and  not  to  be  recon- 
ciled ^on  any  possible  hypothesis  with  an  honest  or  legal 
intent.'  ^ 

In  a  similar  contemporaneous  case  ^  in  the  same  state  the 
court,  adhering  to  the  rule,  distinguished  the  case  from  an 
assignment  for  the  benefit  of  creditors.  The  rules  applying 
to  assignments,  it  was  said,  required  an  unreserved  surrender 
of  property,  with  no  resulting  benefits,  until  the  debts  were 
all  paid;  an  assignment  could  not  otherwise  be  reconciled 
with  fairness.  As  for  other  cases,  the  law  did  not  impose 
any  specific  duty  concerning  the  provisions  to  be  made.  Af- 
terwards however  a  different  ground,  intended  perhaps  as 
additional,  was  taken ;  it  was  now  declared  that  by  the  law 
of  Michigan  mortgaged  chattels  did  not  cease  to  belong  to 
tlie  mortgagor  until  steps  had  been  taken  to  put  an  end  to 
his  rights.  The  mortgage  was  a  mere  security  to  the  mort- 
gagee, not  a  transfer  of  title ;  that  is  to  say,  the  common  law 
doctrine,  that  a  mortgage  is  a  conditional  sale,  passing  a  title 
subject  to  a  defeasance,  did  not  prevail  in  Michigan.^  Hence 
it  could  not  be  fraudulent  for  the  mortgagor  to  exercise  the 
ownership  which  by  the  law  itself  was  still  his. 

A  more  recent  case  ^  shows  that  it  was  not  meant  to  sug- 
gest that  the  mortgage  would  be  good,  where  nothing  really 
accrued  to  the  mortgagee  except  a  right  on  default  to  make 
the  lien  available  for  the  debt.  In  the  case  referred  to  the 
mortgage  contained  a  provision  that  the  mortgagor  '  shall  be 
allowed  to  continue  the  sale  of  goods  from  said  store  as 
though  this  instrument  was  not  made.'  But  the  mortgagees 
were  to  have  the  right  to  take  possession  at  their  pleasure ; 

^  Of  course  there  may  be  external  mortgages  of  land  in  New  York  ;  as  to 

evidence  of  frand  in  sach  cases.    King  which  latter  see  Eortright  v.  Cady,  21 

V.  Habbel,  42  Mich.  597.  N.  Y.  848  ;  Canithers  v,  Humphrey,  12 

«  Gay  ».  Bidwell,  7  Mich.  619.  Mich.  270. 

'  The  same  is  true  in  other  states,  in         ^  Wingler  v.  Sibley,  85  Mich.  231. 
virtue  of  statutes  like  that  relating  to 
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and  to  the  suggestion  that  the  mortgagees  had  nothing  by  the 
mortgage  the  court  answered  by  referring  to  this  right.^  The 
Massachusetts  doctrine  requires  that  the  provision  in  ques- 
tion shall  not  be  wholly  inconsistent  with  the  nature  of  a 
mortgage." 

It  will  not  be  necessary  to  present  any  more  of  the  cases  in 
the  state  courts  which  have  followed  or  favored  the  lead  of 
Massachusetts ;  nothing  new  will  be  found  in  the  rest.^  Two 
cases  in  the  federal  courts  should  however  be  noticed.  One 
of  them,  decided  by  Mr.  Justice  Story  in  1843,  in  equity,  has 
been  much  cited.^  A  mortgage  had  been  made,  to  run  for 
four  years,  upon  a  factory,  its  tools  and  implements,  and  the 
stock  in  trade,  with  a  provision  that  the  mortgagors  should 
hold  and  enjoy  the  premises  and  take  the  rents  and  profits 
for  their  own  use  and  benefit.  Bankruptcy  followed  after 
two  years  and  a  half,  and  the  assignee  claimed  the  property 
against  the  mortgagee,  who  had  finally  taken  possession ; 
but  the  court  upheld  the  mortgage.  It  was  considered  that 
the  power  of  sale  in  favor  of  the  mortgagor  was  not  incon- 
sistent with  the  nature  of  a  mortgage,  because  new  goods 
might  take  the  place  of  those  sold,  and  to  these  the  mort- 
gage would  in  equity  attach.*    Further  the  registration  of 

1  Campbell,  J.:  ' It  would  be  absiird  Kans.  612;  Ross  v.  Wilson,  7  Bush, 
to  suppose  it  was  iotended  do  rights  29.  Some  of  the  authorities  take  an 
should  accrue  to  the  mortgagees,  who  intermediate  view.  See  especially  Tick- 
were  expressly  allowed  to  take  posses-  ner  v,  Wiswall,  9  Ala.  805  :  Johnson  p. 
sion  at  their  pleasure.'  For  other  Mich-  Thweatt,  18  Ala.  741  ;  Constantine  v. 
igan  cases  see  Leland  v.  Collver,  84  Twelves,  29  Ala.  607  ;  Reynolds  v. 
Mich.  418  ;  American  Cigar  Co.  v.  Welch,  47  Ala.  200  ;  Commercial  Bank 
Foster,  86  Mich.  368 ;  Cadwell  «.  Pray,  v.  Brewer,  71  Ala.  574  ;  Pierce,  Mort- 
41  Mich.  307.  gages  of  Merchandise,  §§  101-106.    In 

'  See  Bobbins  v.  Parker,  8  Met.  117,  Georgia  such  mortgages  are  made  good 

120:  '  The  conduct  of  the  parties  is  in-  by    statute.     Code    of   1878,    §1954; 

consistent  with  the  object  of  a  mortgage,  Goodrich  v.   Williams,   50    Ga.    425  ; 

which  is  to  secure  the  creditor.'  Pierce,  §  111. 

*  Lister  v.  Simpson,  88  N.  J.  Eq.         «  Mitchell  o.  Winslow,  2  Story,  680 

488  ;  Turner  v.  Eillian,  12  Neb.  580  (Circuit  Court  for  Maine), 
(by  statute) ;    Frankhouser  v,   Ellett,         >  This    point    was    considered    at 

22  Kans.  127  ;  Cameron  v.  Marvin,  26  length. 
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the  mortgage  was  notice  to  the  other  creditora  of  the  entire 
transaction.^ 

The  other '  of  the  two  cases  was  decided  in  the  year  1875, 
and  has  already  been  referred  to  as  rejecting  the  rule  laid 
down  by  the  Supreme  Court  of  the  United  States  for  another 
jurisdiction.  In  this  case  a  mortgage  of  a  stock  of  stationery 
in  trade  to  be  supplied,  and  supplied  accordingly,  by  the  mort- 
gagee, had  been  executed ;  and  by  arrangement  the  mortgi^r 
was  allowed  to  continue  the  business  for  himself  as  before,  in 
the  usual  course.  It  was  held  in  a  bill  in  equity  by  an  as- 
signee in  bankruptcy,  that  the  mortgage  was  valid  against 
other  creditors.  The  yiew  taken  by  the  court  was  that  the 
mortgage  could  be  pronoimced  void  only  upon  the  footing  of 
'  constructive  or  artificial  fraud,'  of  which  frauds  there  were 
now  but  two  by  the  law  of  England ;  these  two  were,  first, 
those  made  such  by  statute,  and  secondly,  those  in  which  the 
act  was  necessarily  a  fraud  upon  creditors.  A  conveyance  for 
present  value,  it  was  the  understanding  of  the  court,  ^  is  never 
a  fraud  in  law  on  the  face  of  the  deed.' 

It  was  further  considered  that  the  registration  law  had 
done  away  with  the  old  mischiefs  resulting  from  retaining 
possession  and  disposal ;  and  it  was  still  further  deemed  to  be 
plain  that  the  rule  contended  for  by  the  plaintiff  would  virtu- 
ally prevent  a  trader  from  mortgaging  his  stock  at  any  time 
for  any  useful  purpose ;  ^  for  if  he  cannot  sell  in  the  ordinary 
course  of  trade,  or  only  as  the  trustee  and  agent  of  the  mort- 
gagee, he  might  as  well  give  possession  to  the  mortgagee  at 
once  and  go  out  of  business.'  The  fact  was  also  dwelt  upon 
that  the  whole  original  stock  was  supplied  by  the  mortgagee, 
and  that  there  was  no  suggestion  of  any  actual  intent  to 
defraud. 

1  '  I  am  not  aware/  said  the  learned  may  have  foU  notice  of  it  by  the  exer- 

judge,  '  of  any  policy  of  the  law,  or  of  ciae  of  reasonable  diligence.' 
any  principle  of  law,  which  makes  any        *  Brett  v.  Garter,  t8  Low.  458  (Dist. 

conveyance  of  this  sort  invalid  as  to  Court  of  Mass. ). 
creditors,  if  they  have  full  notice,  or 
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No  successful  attempt  has  been  made  to  show  that  the  Mas- 
sachusetts doctrine  conforms  to  general  law.  What  appears  to 
have  been  taken  as  the  chief  ground  of  support  for  it  is  the 
rule  which  prevails  in  most  of  the  states,  and  in  England,  that 
retaining  possession  after  sale  is  not  accounted  as  establishing, 
in  itself,  a  fraudulent  intent.  The  answer  to  that  is,  that  pos- 
session with  a  power  of  disposal  is  much  more  than  posses- 
sion ;  and  if  possession  alone  may  make  a  presumptive  case, 
possession  with  power  of  disposal  for  the  debtor  may  well 
make  an  absolute  case.^  But  it  is  said  by  the  Iowa  court  that 
statute  has  given  to  the  mortgagor  of  chattels  an  actual  right 
to  retain  possession,  and  that  that  implies  a  right  of  ^  reason- 
able use '  of  the  property.^  But  the  question  remains,  what  is 
meant  by  ^  reasonable  use/  Does  '  reasonable  use '  imply  the 
right  on  the  part  of  the  debtor  to  take  from  other  creditors 
what  is  subject  to  their  claims,  and  what  they  have  not  agreed 
that  he  should  take  ?  More  specifically  does  '  reasonable  use ' 
imply  that  the  debtor  may  sell  the  property  for  himself,  and 
so  practically  revoke  the  mortgage  in  part  or  in  whole  ?^ 
Reasonable  use  cannot  mean  unlawful  use.  It  should  seem 
that  the  term  was  entirely  satisfied  by  the  debtor's  having  the 
place,  with  the  salary,  wages,  or  emoluments  growing  out  of 
it.^  His  possession  is  not  an  empty  one  where  he  is  acting 
for  the  mortgagee ;  no  mortgage  would  ever  be  made  virith  an 
agreement  for  accounting  to  the  mortgagee  if  possession  were 
only  a  burden. 

It  is  declared  by  the  Michigan  court  that  statute  has  wholly 
changed  the  nature  of  chattel  mortgages;  that  they  are  no 

1  In  Briggs  9.  Parkman,  2  Met  258,         >  Ante,  p.  245. 
the  case  is  disposed  of  by  saying  that         *  A  right  to   '  retain    the   nse '  of 

the  power  of  sale  may  make  a  stronger  goods  '  cannot  be  tortured  into  a  power 

presumption  than  the  provision  for  pos-  of  sale.'    Williams  v.  Evans,  6  Neb. 

aeasion  ;  '  bat  that  is  a  difference  only  216,  219. 

in  the  weight  of  evidence.*    See  also         *  Weber  v.  Armstrong,  70  Mo.  217, 

Cheatham  v.  Hawkins,  76  N.  Car.  885 ;  overruling  Lodge  o.  Samuel,  50  Mo. 

8.  c.  80  N.  Car.  161,  to  the  same  effect.  204. 
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longer  conditional  sales;  that  the  ownership  now  i*emain8 
in  the  mortgagor.^  And  from  this  the  conclusion  is  drawn 
that  it  cannot  be  fraudulent  as  matter  of  law  for  the  mort- 
gagor to  deal  with  his  own.  This  is  the  most  serious  argu- 
ment that  has  been  made  in  support  of  the  Massachusetts 
doctrine,  or  rather  of  the  Massachusetts  doctrine  as  modified 
by  statutes  changing  the  nature  of  moi^tgages.  The  argu- 
ment applies  chiefly  however  to  cases  of  the  sale  of  goods  ia 
traffic,  to  be  replaced  with  others  which  are  to  fall  withia 
the  mortgage.  But  it  is  pertinent  to  observe,  with  the  Ohio 
court,^  that  the  goods  to  take  the  place  of  those  sold  may  not 
be  forthcoming ;  ^  and  if  we  look  to  experience  in  all  cases 
where  a  trader  has  felt  bound  to  mortgage  his  whole  stock,  it 
is  not  the  usual  result '  that  they  will  be.  There  is  then  no 
certainty,  when  the  mortgage  is  made,  —  the  time  when  the  ^  in- 
tent '  of  the  law  is  looked  for,  —  that  the  lien  will  have  anything 
to  operate  upon.    A  mortgage  lien  should  be  a  certainty. 

It  may  be  thought  however  that  the  fact  that  new  goods 
are  supplied  ^  purges '  any  fraudulent  intent ;  what  was  un- 
certain having  now  been  made  certain.  .This  however  is  as 
far  as  the  argument  concerning  the  modified  nature  of  a 
mortgage  can  go.  Even  under  the  laws  of  Michigan  the 
mortgage  creates  a  lien;  and  that  lien  should  be  preserved. 
A  sale  of  things  not  to  be  replenished  would  destroy  the 
lien;  and  a  mortgage,  or  an  arrangement  out  oC  the  mort- 
gage, which  would  permit  that  would  show  that  the  instru- 
ment was  not  to  answer  its  purpose.  Some  other  purpose 
must  have  been  in  view;  the  reasonable  interpretation  of 
which  is,  that  the  transaction  was  intended  to  hinder  other 
creditors.  Whether  that  was  the  actual  intention  or  not  should 
be  immaterial,  since  it  is  the  reasonable  interpretation  to  put 
upon  such  a  transaction. 

To  pass  on  from  the  state  authorities  to  the  two  federal 

1  Ante,  p.  246.  «  Collina  v.  Myers,  16  Ohio,  547. 
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cases  above  mentioned,  it  is  said  in  the  first  ^  of  them  that  a 
power  of  sale  in  the  mortgagor  for  his  own  benefit  is  not  in- 
consistent with  the  nature  of  a  mortgage  because  other  goods 
may  be  put  in  the  place  of  those  sold.  Now  it  may  be  re- 
marked that  this  would  be  equally  true  of  a  power  of  sale 
in  a  mortgage  of  any  kind  of  goods ;  and  it  seems  to  be  a 
legitimate  conclusion,  that  if  such  a  mortgage  is  valid  in 
regard  to  goods  in  trade  it  is  valid  in  regard  to  goods  gener- 
ally. But  passing  over  this  suggestion,  it  is  to  be  observed 
that  there  is  a  certain  confusion  in  saying  that  the  power  of 
sale  is  consistent  with  the  mortgage.  So  it  may  be  between 
the  parties ;  but  is  it  consistent  with  the  nature  of  a  mort- 
gage, towards  other  creditors?  Can  the  non-favored  credi- 
tors be  expected  to  stand^  aside  and  see  the  estate  eaten  into 
by  the  mortgagor  with  the  help  of  the  mortgagee,  and  then 
see  the  mortgagee  take  the  rest? 

The  suggestion  that  new  goods  may  be  put  in  the  place  of 
those  sold  appears  to  rest  upon  an  idea  that  such  replenishing 
of  the  stock,  when  it  takes  place,  has  the  effect  of  annulling 
or  purging  any  wrong  in  the  original  transaction,  or  at  least 
of  making  a  sort  of  stand-off  as  if  no  sale  had  been  made. 
To  this  several  answers  may  be  given :  — 

1.  Assuming  that  the  fraud  may  be  purged,^  this  act  of  re- 
plenishing is  not  a  purging,  for  it  is  only  part  of  a  scheme 
which  keeps  the  debtor  in  the  enjoyment  of  goods  which 
ought  to  go,  and  do  not  go,  to  the  payment  of  his  debts.  The 
mortgagee  should,  in  justice  to  other  creditors,  be  paid  by 
the  sales ;  that  is,  the  benefits  which  have  gone  to  the  debtor 

1  MitcheU  v.  Winslow,  2  Story,  680.  ware   p.    Ensign,    21  Barb.    85,    and 

*  Coke  says  of  fraud  in  the  begin-  in  Janvrin  v.  Fogg,  49  N.  H.  840.    See 

ning,    that    nothing    wiU    afterwards  also  WeUer  v.  Wayland,  17  Johns.  102. 

'  anyways  salve  and  amend  the  matter.'  Bnt  see  Oriental  Bank  v.  Haskins,   3 

Stone  V.    Gmbham,    2   Bulstr.    225.  Met  822  ;  Bead  v.  Wilson,  22  III.  377  ; 

And  so  it  is  held  of  thlB  particular  kind  Brown  v.  Webb,  20  Ohio,   889.     See 

of  case,   in  Blakelee  v.   Bossman,  48  chapter  16. 

Wis.  116  ;  8.  c.  44  Wis.  550,  in  Dela- 
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alone  should  have  gone  to  the  payment  of  the  mortgage  00 
that  they  might  not  be  lost  to  the  other  creditors.  And  that 
loss,  it  is  to'  be  remembered,  is  due  to  the  meditated  scheme 
of  the  debtor  and  the  mortgagee. 

2.  Again  assuming  that  a  mortgage  may  be  executed  so 
as  to  cover,  between  the  parties,  after-acquired  property, 
serious  difficulty  arises  when  it  comes  to  claims  of  other 
creditors.  The  case  involves  the  right  of  the  mortgagor  to 
continue  the  business  at  pleasure,  so  long  as  he  pays  the 
interest  on  the  mortgage  debt.  He  may  continue  the  busi- 
ness indefinitely,  keeping  the  other  creditors  at  arm's  length, 
under  protection  of  the  mortgage.  These  creditors  are  no 
better  off  than  if  there  were  to  be  no  replenishing;  if  the 
mortgage  is  valid,  they  cannot  touch  the  new  goods.  ^  The 
whole  right  to  dispose  of  the  property  to  pay  a  debt  depends 
upon  the  will  of  the  debtor ; '  should  he  choose  to  appropriate 
the  property  to  the  payment  of  a  debt,  the  mortgagee  will  be 
bound ;  if  he  choose  not  to  do  so,  his  rights  under  the  mort- 
gage, fastening  upon  the  new  goods  as  well  as  upon  the 
original,  enable  him  to  turn  away  any  attaching  creditor.^ 

The  suggestion  in  the  case  under  consideration  that  the 
mortgage  was  notice  of  the  transaction  has  not  much  force, 
for  the  question  is  whether  the  transaction  of  which  notice 
is  given  is  lawful.  If  it  was  unlawful,  notice  of  the  fact  is  of 
no  avail ;  and  it  is  apprehended  that  the  position  taken  by 
the  Supreme  Court  of  the  United  States  and  by  other  courts, 
that  due  registration  does  not  make  lawful  what  before,  apart 
from  want  of  delivery,  was  unlawful  is  incontestable.  The 
registration  law  in  regard  to  chattel  mortgages  does  what 
delivery  of  a  deed  conveying  land  under  modern  statutes 
does ;  it  obviates  the  necessity  of  a  delivery  of  the  property. 
So  far  as  want  of  delivery  of  chattels  sold  or  mortgaged  was 
capable  of  being  treated  as  fraudulent,  the  law  was  changed ; 
but,  there  is  nothing  to  indicate  that  more  was  intended. 

1  CoUinB  V.  Myers,  16  Ohio,  647,  ante,  pp.  288,  239. 
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These  qtiestions  of  the  mortgage  of  goods  in  trade,  which 
have  chiefly  called  attention  to  the  matter,  had  not  yet  be- 
come common ;  they  had  no  part,  it  is  safe  to  believe,  in  the 
legislation  touching  registration.  That  legislation  was  not 
in  the  interest  of  traffic,  but  arose  out  of  those  common  trans- 
actions in  which  the  very  property  which  is  the  subject  of 
the  mortgage  continues  under  it,  —  the  mortgage  of  horses, 
cattle,  household  furniture  and  the  like.  If  such  a  thing  as 
mortgages  of  chattels  in  traffic  had  been  contemplated,  it  is 
not  reasonable  to  suppose  that  lawyers  with  whom  a  chattel 
mortgage  was  a  conditional  sale  would  not  have  made  the 
extraordinary  case  plain  on  the  face  of  the  statute.  The 
very  suggestion  of  mortgaging  goods  in  trade  has  always 
been  enough  to  raise  a  controversy ;  and  that  the  lawyers 
who  framed  the  registration  law  intended  to  settle  such  a 
controversy  without  mentioning  it  is  beyond  belief. 

In  the  second  ^  of  the  federal  cases  it  is  said  that  the  case 
under  consideration  is  one  of  '  constructive  or  artificial  fraud,* 
where  the  personal  intention  was  pure.  This  is  an  error 
which  courts  are  apt  to  fall  into  in  accepting  the  Massachu- 
setts doctrine.'    The  ^  intent '  of  the  statute  is  taken  literally, 

^  Brett  V.  Carter,  2  Low.  458,  ante,  that  parties  might  enter  into  such  a  con- 

p.  248.  tract  with  no  other  than  the  honest 

'  It  is  not  however  a  necessary  result  purpose  of  securing  a  creditor.     Sup- 

of  the  Massachusetts  doctrine,  as  will  pose  the  stock  of  goods  .  .  .  mortgaged 

he  seen ;   and  yet  the   Massachusetts  much  to  exceed  in  value  the  amount  of 

court  itself  has  almost  fallen  into  it.  the  deht  for  which  security  was  required; 

In  Jones  v,  Huggefordt  3  Met.  515,  the  the  party  taking  such  security  might  he 

eoart  says  :  *  On  looking  at  the  present  willing  to  consent  to  the  disposition  of 

eonyeyance  [mortgage   of   a  stock   of  a  part  of  the  goods  mortgaged,  heing 

goods,  with  power  of  sale  thereafter  by  satisfied  that  the  goods  remaining  would 

and  for  the  mortgagor],  although  it  is  prohably  furnish  an  adequate  security 

found  to  he  somewhat  unusual  in  its  for  the  debt.' 

provisions,  and  to  contain  stipulations  It  is  enough  to  say  that  this  is  not 

that  might  be  very  convenient  to  ena-  a^'udication.     The  Massachusetts  doc- 

ble  the  vendor  to  ezerdse  all  the  rights  trine,,  of  itself,    differs  only  in  degree 

of  ownership  in  the  articles  conveyed  from  that  of  New  Hampshire.     See 

under  color  of  apparent  legal  title  in  post,  pp.  268,  259. 
another  •  .  •  ;  yet  it  might  also  well  be 
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that  is,  in  the  popular  sense;  while  as  we  have  seen  it  is  clear 
from  other  classes  of  cases,  in  no  wise  peculiar,  that  it  has 
acquired,  and  probably  always  was  taken  to  have,  a  technical 
meaning.  The  question  is  not  of  any  personal  intent,  but 
whether  the  debtor  has  done  certain  things  obnoxious  to 
law ;  if  he  has  done  them,  the  intent  of  the  statute  is  estab- 
lished, whatever  the  actual  motive.  The  intent  follows  from 
the  necessary  effect  of  the  act.^  If  the  act  of  the  debtor 
amounts  to  what  in  the  average  man  would  be  an  endeavor 
to  alter  or  impair  the  rights  of  creditors  by  any  wrongful 
proceeding,  there  is  fraud ;  and  that  fraud  is  actual ;  it  is  the 
fraud  of  the  statute,  not  ^  constructive  or  artificial  fraud/ 

Indeed  so  persuasive  has  been  the  literal  meaning  of  the 
term  in  question,  that  courts  which  have  rightly  decided  the 
question  under  consideration  have  sometimes  thought  it  neces- 
sary to  give  warning  that  they  do  not  decide  the  case  upon 
the  ground  of  fraud  but  upon  the  ground  that  what  purports 
to  be  a  mortgage  is  no  mortgage;^  whereas  that  fact  es- 
tablishes the  intent,  as  a  technical  term  of  the  law,  in  the 
strongest  way  possible.  The  average  man  who  had  done  such 
a  thing  would  have  intended  to  defeat  the  complaining  cred- 
itors. This  view  has  obtained  in  England  over  certain  cases 
ever  since  the  bankruptcy  law  of  the  time  of  James  the  First 
was  passed,  declaring  void  conveyances  by  insolvent  persons 
whereby  the  property  is  left  in  the  *  order  and  disposition '  of 
the  debtor.^ 


^  Harman  v,  Hoskins,  66  Mias.  142;  tion  of  mortgages  of  goods  in  trade, 

Cheatham  v,  Hawkioa,  80  N.  Car.  161 ;  except  in  cases  of  bankraptcj,  and  there 

Babcock  v.  Eckler,  24  N.  Y.  623  ;  Free-  the  statute  of  course  govema.     Apart 

man  v.  Pope,  L.  B.  5  Ch.  538  ;» ante,  from  bankruptcy  hiws  the  cases,  though 

p.  83.    Further  see  chapter  15.  not  expressly  in  point,  favor  or  take  for 

*  Collins  V,  Myers,  16  Ohio,  547,  granted  the  validity  of  these  mortgages, 
ante,  p.  239,  note ;  Peters  v.  Light,  76  See  Holroyd  v,  Marshall,  10  H;  L.  Cas. 
Penn.  St.  289.  191  (in  this  case  there  was  an  account- 

*  19  Jac.  1,  c.  19,  §  11.  The  Eng-  ing  to  the  mortgagee);  Ex  parte  Games, 
Ush  cases  however  do  not  dwell  at  all  12  Ch.  D.  814,  C.  A.  (here  the  mort- 
upon,  or  speak  very  clearly  to,  the  qnes-  gagee  took  possession  before  the  oth^ 
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Another  suggestion  taken  in  the  same  (federal)  case  ap- 
pears to  be  drawn  from  public  policy;  the  requirements  of 
trade,  in  this  view,  make  it  necessary  to  uphold  mortgages  of 
this  kind.  But  the  demands  of  public  policy  must  be  very 
clear  before  they  should  be  allowed  to  prevail  over  general 
doctrines  of  the  law;  and  it  can  hardly  be  said  that  this 
matter  of  mortgages,  of  goods  in  trade  makes  such  a  case, 
when  most  of  the  courts  of  the  country,  followed  by  legisla- 
tion in  some  of  the  states,  have  pronounced  against  the  Massa- 
chusetts doctrine.  Until  there  shall  have  been  a  sufficient 
demand  for  a  change  of  the  law  in  such  states,  it  must  be 
safe  to  infer  that  the  doctrine  which  most  comports  with  es- 
tablished law,  i.  e.  the  rule  of  juristic  reason,  works  well,  and 
that  it  is  not  necessary  to  make  the  exception.^ 

creditors  intenrened);    Ex  parte  Sym-  4  Ch.  622;  Ex  parte  Chaplin,  26  Ch. 

monB,  14  Ch.  D.  698  C.  A.  (possession  D.  819,  C.  A.,  general  assignment  with 

taken  as  in  the  last  case^ ;    Ex  parte  secret  reservation.     See  also  Edwards  v, 

Bayly,  15  Ch.  D.  223,  C.  A.  (same);  Harben,  2  T.  R.  596. 
Ex  parte  AUand,  16  Ch.  D.  505,  C.  A.  ;         Clearly  if  the  transaction  is  a  cloak 

Ex  parte  Popplewell,  21  Ch.  D.  73,  C.  to  enable  the  mortgagor  to  retain  bene- 

A.  (under  Bills  of  Sale  Act) ;  Ex  parte  fits,   the    mortgage    even   in  England 

Bolland,  ib.  543,  C.  A.  (same);  National  wonld  be  invalid.     Ex  parte  Games, 

Bank  o.  Hampson,  5  Q.  B.  D.  177  (pur-  snpra,  Thesiger,  L.  J.    So  that  the  dif- 

chase  for  value) ;  Walker  v.  Clay,  42  L.  ference,  so  far  as  there  is  any,  between 

T.  N.  S.  869  ;  s.  c.  49  L.  J.  C.  P.  660  the  representative  American  mle  and 

(purchase  for  value) ;  Taylor  i;.  McKeand,  the  English  is  a  matter  of  construction 

5  C.  P.  D.  858  (same);  Payne  v.  Fern,  only;   the  English  rule   construing  a 

6  Q.  B.  D.  620  (same).  Among  the  provision  that  the  mortgagor  may  retain 
earlier  English  cases  see  Edwards  v,  possession  and  continue  the  business 
Harben,  2  T.  R.  596,  a  leading  author-  as  not  making  a  case  of  intent  in  the 
ity,  commonly  considered  as  being  a  mortgagor  to  appropriate  the  benefit  of 
case  of  possession,  but  properly  it  was  profits  to  himself  to  the  defeat  or  delay 
one  of  right  of  property  reserved.  The  of  his  creditors.  See  the  language  of 
strict  mle  of  fraud  was  laid  down.  James,  L.  J.  in  Ex  parte  Games.  But 
Generally  speaking,  trusts  or  reserva-  such  a  construction  seems  forced. 
tioDS  in  favor  of  the  debtor  avoid  the  ^  One  is  not  driven  into  a  difficult 
transaction  in  England,  as  fraudulent  place  by  accepting  the  suggestion  in 
in  law.  Ex  parte  Games,  supra.  The-  Brett  v.  Carter,  supra,  that  a  person 
siger,  L.  J.  ;  French  v.  French,  5  De  G.  who  finds  it  really  necessary  to  mort- 
M.  &  G.  95 ;  Neale  v.  Day,  28  L.  J.  gage  his  entire  property  in  trade  had 
Ch.  45  ;  Spencer  v.  Slater,  4  Q.  B.  D.  better  go  out  of  business,  or,  as  in  that 
18.     See  also  Alton  v.  Harrison,  L.  R.  case,  not  go  into  it.     If  mortgaged 
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It  may  be  said  that  what  is  given  to  or  reserved  by  the 
mortgagor  (virtually  the  profits  of  the  bnsiness)  would  still 
be  subject  to  the  claims  of  the  other  creditors.  An  answer 
to  that  might  be  that  such  a  view  of  the  case  would  be  to 
treat  the  mortgage  as  valid  for  one  purpose  and  invalid  for 
another,  and  that  if  valid  at  all  it  should  be  valid  entirely,  for 
the  benefits  conferred  upon  the  mortgagor  as  well  as  for  the 
mortgagee.  The  mortgage  is  intended,  in  part,  to  give  those 
benefits  to  the  debtor ;  but  that  makes  the  fraudulent  intent 
of  the  statute,  whether  the  other  creditors  can  reach  them  or 
not.  Aside  from  that  answer,  how  are  the  non^ussenting 
creditors  to  find  the  benefits  received  by  the  debtor  if  he 
should  choose  to  keep  them  out  of  their  way  ?  The  mortgage 
is  a  perfect  shield.  The  other  creditors  cannot  get  the  bene- 
fits before  they  are  received,  for  that  would  put  an  end  to  the 
mortgage ;  and  as  soon  as  they  are  received  they  are  kept  on 
the  person,  or  are  consumed,  or  are  spirited  away.  Tlie  cred- 
itors are  necessarily  delayed ;  they  cannot  take  the  goods 
themselves  because  of  the  mortgage;  they  cannot  take  the 
profits  until  they  can  show  that  there  are  profits ;  they  cannot 
take  the  proceeds  of  the  sales,  for  those  are  to  go  to  the  pur- 
chase of  new  stock  for  the  mortgage  lien  to  fasten  upon. 

If  the  use  of  the  goods  for  the  debtor  had  not  been  reserved 
or  given,  other  creditors  could  have  proceeded  at  once  against 
the  property,  subject  to  the  mortgage,  and  had  it  sold  out ; 
or  they  could  have  secured  it  to  proper  purposes,  after  mak- 
ing a  levy  upon  it  subject  to  the  mortgage,  by  a  bill  to  fore- 
close their  lien  and  redeem  from  the  mortgage.^    That  could 

property  is  not  to  be  deToted  to  the  ^  See  Hefner  v.  Kew  York  IJ.fe  InB. 
parposes  of  the  mortgage,  the  mortgage  Co.,  123  U.  S.  463,  where  Gray,  J. 
should  not  be  made  ;  and  if  that  implies  says  of  snbseqnent  lien-holders  :  *  To 
that  some  one  must  not  go  into,  or  must  a  bill  in  equity  to  foreclose  a  second 
go  out  of,  trade,  the  cause  of  honesty  mortgage,  although  the  first  mortgagee 
wiU  not  be  made  to  suffer,  and  the  par-  is  not  a  usual  or  neeessary  party  when 
ticular  individual  wiU  only  be  compelled  the  decree  sought  and  rendered  is  sub- 
to  turn  his  attention  to  what  he  can  ject  to  his  mortgage,  yet,  at  least  when 
properly  do.  he  holds  the  legal  title,  and  his  debt  is 
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not  be  done  if  the  mortgage,  with  the  stipulations  or  arrange- 
ments in  favor  of  the  debtor,  should  be  allowed  to  stand. 

More  than  that,  when  the  contest  between  the  mortgagee 
and  the  other  creditors  arises,  it  appears  that  what  should 
have  been  used  for  the  payment  of  the  debt  preferred  has  not 
been  used  for  the  purpose.  The  favored  creditor  has  not  been 
paid,  and  still  calls  for  payment  out  of  the  property  mort- 
gaged, notwithstanding  fault  of  his  own  which  has  prejudiced 
other  creditors.  That  is  to  say,  he  has  allowed  the  debtor  to 
have  to  his  own  benefit  part^  of  the  property  within  the  lien, 
when  that  might  conceivably  have  been  enough  to  pay  the 
debt,  and  yet  requires  the  other  creditors  to  stay  their  hand 
until  he  can  make  good  his  claim  out  of  what  ig  left.  All 
this  was  in  contemplation  when  the  mortgage  was  executed, 
for  it  is  the  natural  effect  of  the  terms  of  the  mortgage. 
The  intent  of  the  statute,  which  means  nothing  more  than 
endeavor,  according  to  the  conduct  of  the  average  man,  to 
alter  or  impair  the  rights  of  other  creditors,  has  been 
established.^ 

The  New  Hampshire  doctrine,  it  should  be  remarked,  is  not 
affected  by  a  provision  of  statute  that  ^  the  question  of  fraudu- 
lent intent  in  all  cases'  of  the  statute  ^ shall  be  deemed  a 
question  of  fact  and  not  of  law.'  ®    That  provision  is  well  held 

due  and  payable,  he  may,  and  when  the  coarts,  thongh  following  generally  the 

property  is  ordered  to  be  sold  free  of  New  Hampshire  doctrine,  apply  it  only 

all    incnmbrances,    mast   be,  made   a  to  sach  goods  as  fall  under  the  power  of 

party ;  and  if  he  is,  and  the  bill  con-  sale,  and  not  necessarily  to  the  whole 

tains  saffident  allegations,  he  is  barred  mortgage.     Donnell  v.  Byem,  69  Mo. 

by  the  decree,  the  biU  in  such  case  being  468 ;  State  v.  D*Oench,  31  Mo.  453. 
in  effect  both  a  bill  to  foreclose  the  sec-         ^  '  Such  a  transaction  is  necessarily 

ond  mortgage  and  a  bill  to  redeem  from  fraudulent.   It  hinders  and  delays  other 

the  first  mortgage.'  creditors,  without  securing  the  applica- 

1  It  is  not  necessary  that  the  debtor  tion  of  the  property  or  its  avails  to  the 

should  be  able  to  sell  the  whole  prop-  payment  of  the  mortgage  debt.'  Allen, 

crty  for  his  own  use,  to  make  a  case  of  J.  in  Southard  v,   Benner,  72  N.  Y. 

fraudulent  intent ;  if  he  can  aeU  or  dis-  424. 

pose  of  any  of  it  for  his  own  benefit,         •  Ante,  p.  85.    In  some  states,  as  in 

that  is  enough.     Russell  v,  Winne,  87  New  York  and  in  Michigan,  this  provi- 

N.  Y.  591.    In  Missouri  however  the  sion  applies  only  to  the  general  statutes 

TOL.  II.  — 17 
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to  apply  to  cases,  and  to  those  onlj,  in  which  the  law  itself 
has  not  fixed  the  infei'ence  to  be  drawn  from  the  facts  proved. 
Where  the  objectionable  trust  or  reservation  appears  plainly 
upon  the  face  of  a  written  instrument,  or  where  the  same  is 
otherwise  established,  it  would  be  strange  that  the  verdict 
of  a  jury  should  be  taken  when,  if  it  contradicted  the  mean- 
ing of  the  facts,  the  court  would  feel  bound  to  set  it  aside.' 
And  this  is  true,  though  the  language  of  the  instrument  is 
such  as  to  require  construction  as  well  as  where  it  speaks  in 
direct  terms,  if  on  the  construction  the  trust  or  reservation 
is  found.' 

But  the  Massachusetts  doctrine  itself  is  not  inconsistent 
with  what  we  understand  to  be  the  sound  view  of  fraud,  for 
it  is  not  in  reality  a  doctrine  of  fraud  at  all ;  it  is  a  mat- 
ter, in  accordance  with  what  has  been  stated  in  a  previous 
chapter,'  of  rights.  It  is  harmful  indeed,  as  we  conceive, 
to  submit  to  a  jury  the  question  of  intent  when  a  trust  or 

against  fraudnlent  conveyances,  not  to  ceive  the  proceeds  to  his  own  use.'    As 

mortgages  and  the  like.     Contra  in  some  to  the  other  point :    '  The  appellanti^ 

other  states,  as  in  Minnesota.     In  many  counsel  strenuously  contends  that  inas- 

states  there  is  no  such  statutory  provi-  much  as  the  statute  has  declared  that 

■ion  at  all.  the  question  of  fraudulent  intent  shaU  be 

1  In  Ehresman  v.  Roberts,  68  Penn.  deemed  a  question  of  fact .  .  .  the  effect 

8t  808)  it  is  said  that  fraud  in  fact  is  of  the  mortgage  should  have  been  left 

for  the  jury  however  plain  the  case,  to  the  jury.    The  doubt,  if  there  be  one. 

That  is  very  well  if  the  jury  are  rightly  is  whether  the  law  tolerates  such  an 

instructed  as  to  what  constitutes  fraud,  assignment  where  the  rights  of  crediton 

*  Mittnacht  v.  Kelly,  S  Keyes,  407.  ftre  oonoenied.  There  was  no  trayeraable 

In  Edgell  v.  Hart,  9  N.  Y.  218,  Denio,  question  either  respecting  the  intention 

J.  saya  (of  a  mortgage  of   a  stock  of  of  the  parties.    The  law  adjudges  that 

goods,   by    which    the  mortgagor  was  they  intended  what  the     writing   ex- 

to  continue  in  possession,  but  forbid-  presses ;  and  it  would  be  incompetent 

don  to  seU  on  credU) :    'The  inhiH.  for  either  party  to  show,  if  possessed  of 

tion  to  sell  on  credit ...  by  a  necessary  the  most  persuasive  evidence,  that  they 

implication  authorized   B   to  seU   the  designed  the  instrument  to  have  a  dif- 

goods  for  cash,  and  all  the  eircnmstan-  ferent  operation  from  the  one  the  law 

oes  connected  with  the  transaction,  as  assigns  to  it  ...  if  by  kw  it  was  void 

well  as  the  admission  in  the  pleadings,  as  against  creditors,  the  court  would  be 

show  that  the  intention  of  the  instm-  obliged  to  set  aside  a  verdict  affecting 

ment  was  that  B  should  continue  to  its  validity.*    See  ante,  p.  S4fi. 
letail  the  mortgaged  property  and  to  re-         *  Ante,  pp.  226-228;  post,  chap.  16. 
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a  reseryation  of  an  objectionable  nature  on  its  face  is  proved ; 
the  trust  or  reservation  should  establish  the  intent.    But  that 
is  only  a  question  of  the  extent  of  creditors'  rights  in  Massa- 
chusetts; when  those  rights  are  actually  transgressed,  the 
result  is  the  same  as  in  New  Hampshire  or  New  York, — the 
intent  of  the  statute  is  made  out.    The  Massachusetts  doc- 
trine does  not  require  the  courts  to  hold  that  the  intent  of 
the  statute  is  a  personal  intent  of  the  debtor.    To  such  a  posi- 
tion no  court  should  allow  itself  to  be  driven  by  any  rule 
of  law  yet  declared.    What  difference  can  it  make  with  the 
rights  of  other  men  whether  their  debtor  actually  designed  to 
defraud  them  in  the  particular  transaction?    Such  a  fact 
might  be  material  in  a  proceeding  to  punish  the  debtor,  since 
harm  is  more  likely  to  happen  when  it  is  intended  than  when 
it  is  not.^    The  question  here  is  one  of  rights  only ;  if  the 
debtor  has  done  something  impairing  the  rights  of  his  cred- 
itors, the  case  is  within  the  condemnation  of  the  statute, 
though  personal  intention  is  not  shown. 

The  Massachusetts  doctrine  requires  the  jury  to  find  the 
intent  of  the  statute  in  these  cases,  not  the  motive  which  gov- 
emed  the  debtor.  The  judge  may  not  be  able  to  declare  in 
absolute  terms  the  line  which  divides  the  rights  of  the  credi- 
tors from  those  of  their  debtor ;  he  may  be  able  to  declare 
it  only  as  a  presumption,  subject  to  a  qualification  which  he 
leaves  to  the  jury.  In  other  words  he  asks  the  jury  to  find 
the  line  if  evidence  is  given  against  the  presumption.  If 
evidence  is  not  given  to  explain  the  facts,^  or  if  the  evidence 
given  does  not  satisfactorily  explain  the  facts,  the  line  of  the 
creditors'  rights  has  been  crossed  by  the  debtor,  and  the  in- 
tent of  the  statute  is  made  out.  So  it  is  too  wherever  the 
line  may  be  ;  the  true  question  always  is,  What  has  the 
debtor  a  right  by  law  to  do  ?  The  objection  to  the  Massa- 
chusetts rule  is  that  the  rights  of  creditors  are  abridged  and 

1  See  ante,  p  117,  note  8,  Holmes,  J.    tioa  of  them.   Ante,  pp.  86,  note  8,  87, 
s  And  mere  motive  i«  not  explana-    note  2. 
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that  they  are  not  defined  with  certainty,  not  that  it  involves 
necessarily  any  peculiar  conception  of  the  meaning  of  fraud. 

This  last  statement  is  shown  by  cases  which  the  Massachu- 
setts court  speaks  of  as  of  an  '  obviously  illegal  character  and 
purpose.'  Such  cases  are  not  merely  evidence  of  an  intent, 
they  establish  the  intent ;  ^  and  a  contemporaneous  example 
appears,'  though  it  is  not  quite  satisfactory,  for  the  court  was 
sitting  as  judge  of  fact  as  well  as  of  law.'  A  debtor  had  mort- 
gaged ^  all  the  hay,  grain,  and  produce  standing '  on  his  farm, 
and,  according  to  understanding,  had  retained  possession  and 
use  of  the  same  as  if  no  mortgage  had  been  made.  Other 
creditors  now  attached,  and  their  attachment  was  sustained, 
in  replevin  by  the  mortgagee.  The  court,  laying  down  ap- 
parently a  rule  of  law  and  not  a  mere  inference  of  fact,  said 
that  articles  consumable  in  the  use  might  be  mortgaged  with- 
out any  imputation  of  fraud,  provided  they  were  not  to  be 
used  and  might  be  kept  without  damage  until  the  debt  was 
due.  But  if  they  could  not  so  be  kept,  *  or  if  they  were  mort- 
gaged under  an  agreement  or  understanding  that  they  may 
be  used  and  consumed  by  the  mortgagor  .  .  .  the  transaction 
must  be  considered  as  collusive  and  fraudulent  against  credi- 

1  <  Cases  may  present  themselves  and  pointed.  Harris  v.  Samner,  2  Pick, 
where  the  form  of  the  conveyance  and  129  ;  Piatt  v.  Brown,  16  Pick.  558 ; 
the  stipulations  of  the  contracting  par-  Nostrand  v.  At  wood,  19  Pick.  281,  285, 
ties  are  of  such  obviously  illegal  character  286;  as  to  reservations  for  the  debtor, 
and  porpose  that  it  may  be  the  duty  of  see  infra,  p.  261,  note.  See  also  Clark  v. 
the  conrt  to  pronounce  them  fraudulent  Jones,  5  Allen,  879,  where  the  court 
inlaw  and  wholly  ineffectual.'  Dewey,  says:  'If  the  premises  were  conveyed 
J.  in  Jones  v.  Huggeford,  '8  Met.  515.  to  Mrs.  W.  ...  to  defraud  creditors, 
So  in  North  Carolina,  where  the  rule  is  and  the  conveyance  was  made  in  secret 
only  a  little  stronger  than  that  of  Mass-  trust  for  his  own  use  and  benefit,  the 
achusetts.  Boone  v.  Hardie,  80  K.  proceeds  of  the  land  may  be  followed,* 
Car.  470,  474 ;  Cheatham  v.  Hawkins,  etc.  So  in  Bernard  v.  Barney  My- 
80  N.  Car.  161,  164.  So  in  Michigan,  loleum  Co.  147  Mass.  856,  859,  the 
it  seems.  Oliver  v.  £aton,  7  Mich.  108,  court  speaks  of  the  evidence  as  author- 
ante,  p.  245.  long,  *  if  it  did  not  in  law  require,  the 
3  Bobbins  i;.  Parker,  8  Met.  117.  finding  that  the  intent  of  both  parties 
'  Examples  from  the  case  of  assign-  to  the  assignment  was  to  hinder,  delay, 
ments  for  creditors  are  at  hand,  clear  and  defraud  creditors  of  the  company.' 
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tors.  No  other  reasonable  inference '  could  be  made.  This 
language,  it  should  seem,  would  require  an  instruction  to  a 
jury  to  find  the  mortgage  void  in  such  a  case;  and  so  the 
decision  appears  to  have  been  understood.^ 

This  admission^  taken  with  the  rule  that  the  trust  or  res- 
ervation in  the  mortgage  raises  a  presumption  of  fraud,^  and 
that  a  reservation  for  the  debtor  in  an  assignment  for  all  his 
creditors  establishes  fraud,^  may  fairly  be  taken,  notwith- 
standing some  wavering,^  to  show  that  the  courts  of  Massachu- 
setts do  not  hold  that  a  personal  intent  in  the  debtor  must  be 

^  In  Hughes  «.  Goiy,  20  Iowa,  899,  the  agreement  may  raise  a  stronger  pre- 

foUowing    the   general    Massachusetts  sumption  of  fraud  than  the  other ;  but 

doctrine,  Dillon,  J.  for  the  court  said  this  is  a  difference  only  in  the  weight  of 

that  it  foUowed  from  the  statutes  giving  evidence.'    And  on  the  following  page 

the  mortgagor  the  right  of  possession  the  court  says  that  'if  in  the  case  of  an 

that  he  might  reasonably  use  the  prop-  absolute  conveyance,  the  vendor  should 

erty  where  it  was  not  necessarily  con-  by  the  agreement  be  allowed  thereafter 

sumed  in  the  use/    See  also  Sommer-  to  sell  part,  for  himself,  there  wbuld  be 

viUe  V.  Horton,  4  Yerg.  541 ;  Simpson  strong  presumptive  evidence  of  fraud, 

V.  Mitchell,  8  Yeig.   416  ;  Ticknor  v.  and  for  aught  that  appears  that  would 

Wiswall,    9  Ala.    805,  809  ;  Wiley  v.  be  conclusive.' 

Knight,  27  Ahu  886;   Farmers*  Bank        »  Harris  t?.  Sumner,  2  Pick,  129.   Put- 

V,  Douglas,  11  Smedes  &  M.  469.  nam,  J.  at  p.  188  :  *  It  has  been  con- 

This,  as  a  matter  of  juristic  reasoning,  tended  that  it  should  have  been  left  to 

leads  directly  to   the  New  Hampshire  the  jury  to  decide  upon  the  whole  matter 

rule,  for  aU  the  mortgaged  chattels  may  whether  the  conveyance  were  fraudulent 

disappear  under  the  power  of  user  and  or  not.    But  where  the  defect  is  appar- 

sale  ;  and  what  matters  it  whether  they  ent  upon  the  deed  itself  the  effect  of  it 

are  eaten  up,  used  up,  or  sold  and  not  becomes  a  question  of  law.    It  would  be 

replaced  ?  worse  than  useless  to  submit  it  to  the 

'  See  Briggs  r.  Parkman,  2  Met.  258,  jury  to  say,  upon  such  evidence,  whether 

in  which  at  p.  264,  the  court,  after  say-  it  shoald  be  void  sgainst  creditors  or 

ing  that  retainingpossession  was  only  ^tf-  not,  when,  if  they  should  happen  to 

mmpHoe  evidence  of  fraud,  says  by  way  decide  sgainst  the  legal  effect  of  the  in- 

of  a4jndication  :  *  But  we  consider  the  stniment,  it  would  be  the  duty  of  the 

agreement  as  to  the  mortgagor's  contln-  court  to  set  aside  the  verdict*    Murray 

uing  in  possession  of  the  goods  mort-  r.  Riggs,  15  Johns.  588,  Thompson,  C. 

gaged,  after  the  mortgage,  and  the  per-  J.  cited.   Harris  v.  Sumner  was  followed 

mission  to  seU  a  part  of  the  property,  in  Piatt  v.  Brown,  16  Pick.  568.    See 

and  to  apply  the  proceeds  to  the  mort-  also  Nostrand  v.  Atwood,  19  Pick.  281, 

gagor's  own  use,    as  (evidence  of  the  285,286.     It  has  never  been  doubted. 
ssme  character,  and  as  tending  to  raise         ^  See  the  language  quoted  from  Jones 

the  same  presumption  ;  the  one  part  of  v.  Hnggeford,  ante,  p.  258,  note. 
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foand.  The  presumption,  which  is  itself  a  role  of  law  and 
a  definition^  is  not  founded  upon  any  idea  of  the  kind,  but 
upon  the  idea  that  in  the  ordinary  course  of  things  such 
transactions  are  contrary  to  fair  conduct  towards  other  credi* 
tors.  The  presumption  could  not  be  met,  it  seems,  by  any 
offer,  unsupported  by  other  evidence,  of  testimony  by  the 
debtor  that  he  did  not  intend  to  defraud.  It  could  be  ex- 
plained away  only  by  external  facts,  not  by  motives.^  Indeed 
if  the  test  of  liability  may  be  found  in  external  facts,  for  the 
purpose  of  a  positive  declaration  of  law  by  the  judge,  it  must 
be  external  for  the  purposes  of  the  jury.  Or  conversely  if 
there  is  no  question  of  personal  intent  in  a  case  to  be  decided 
by  the  judge  as  matter  of  law,  there  is  no  question  of  personal 
intent  in  any  case  of  the  kind;^  for  the  statute  makes  no 
double  aspect  of  the  intent, — the  intent  is  a  unit. 

1  Ante,  pp.  86,  note  S,  87,  note  2.  ii  treated  as  a  question  of  fact  nnless 

*  The   language    of   the     Supreme  the  intent  appears  very  plainly  on  the 

Court  of  North  Carolina,  in  Gregory  p.  face  of  the  instrument ;  where  the  intent 

Perkins,  4  Dev.  50,  53,  is  pertinent  in  does  not  so  appear,  there  is  at  most  only 

regard  to  cases  which  must  go  to  a  a  prima  fade  presumption  of  intent ;  in 

jury.   '  It  is  not  held,'  said  Ruffin,  C.  J.  oUier  cases  it  is  an  ordinary  question  of 

'that  the  jury  shall  give  to  those  in-  fact,  under  the  limitation   laid  down 

tents,  or  to  a  delusive  credit,  such  effect  supra  by  RufBn,  C.  J.    See  Hardy  v. 

as  to  them  may  in  each  case  seem  proper.  Simpson,  supra ;  Hardy  v.  Skinner,  d 

That  the  law  declares ;  and  the  security  Ired.  191 ;  Cheatham  v,  Hawkins,  76  K. 

of  the  creditors  depends  upon  the  fixed  Car.  885 ;  s.  o.  80  N.  Car.  161 ;  Holmes 

principles  of  the  law,  and  not  on  the  v,  Marshall,  78  N.  Car.  262 ;  Brown  «. 

uncertain  Judgment  of  jurors  as  to  what  Mitchell,  102  N.  Car.  847,  868,  369. 
is  covin.'    The  learned  Chief  Justice         When  the  case  must  go  to  the  jury 

said  that  fraud  was  a  '  word  expressire  on  the  question  of  intent,  they  should  be 

of  a  legal  idea,  and  admits  of  a  legal  instructed  to  look  to  the  ordinary,  rea- 

definition  ;  and  therefore  is  correctly  sonable  import  of  the  facts  as  decisive, 

stated,  as  a  general  proposition,  to  be  They  should  be  asked  whether  the  facts 

matter  of  law.'    So  in  Foster  v.  Wood-  would  import  intent  to  hinder,  delay,  or 

fin,  11  Ired.  889.     See  also  Hardy  v.  defraud  in  the  conduct  or  transactions 

Simpson,  18  Ired.  182,  189,  '  what  con-  of  ordinary  men  ,-  or,  what  amounts  to 

stitutes  fraud  is  a  question  of  law.'  the  same  thing,  whether  the    debtor 

Doe  d.  Otley  v.  Manning,  9  East,  59,  knew  or  had  reasonable  ground  (i.  e. 

64,  Lord  Ellenborough.  the  ground   of  a  reasonable  man)  to 

The  language  is  pertinient  because  in  know  that  his  act  would  have  the  effect 

North  Carolina  the  question  of  intent  to  hinder,  delay,  or  defraud  his  credi- 
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Thus  far  the  subject  has  been  treated  as  though  there  were 
no  difference  between  cases  in  which  the  objectionable  feature 
^>pears  upon  the  face  of  the  instrument  of  transfer  and  cases. 
in  which  it  is  made  to  appear  bj  external  evidence.  Most 
of  the  authorities  indeed  treat  the  two  cases  as  standing  upon 
the  same  footing,  where  the  trust  or  reservation,  not  appear- 
ing on  the  instrument,  is  shown  to  be  contemporaneous  with 
it.^  And  rightly,  if  the  rule  that  such  arrangements  are 
fraudulent  in  themselves  is  sound ;  for  the  rule  could  be 
evaded  in  every  case  upon  such  a  distinction.  And  in  prin- 
ciple whether  a  fact  is  lawfully  established  in  one  way  or  in 
another  cannot  affect  its  intrinsic  value. 

Some  of  the  courts  however  make  that  distinction,  perhaps 
upon  the  ground  that  the  rule  which  declares  the- trust  or 
reservation  in  any  case  conclusive  of  a  fraudulent  intent  is  a 
very  stem  rule,  too  stern  to  be  applied  to  cases  not  already 
adjudicated  as  within  it.  And  so  we  iind  some  courts,  which 
had  already  held  that  the  existence  of  the  trust  or  reservation 
on  the  face  of  an  instrument  of  transfer  established  the  in- 
tent, afterwards  holding  that  the  rule  should  be  limited  ta 
such  cases  and  not  applied  to  parol  transactions.^ 

tfir% — not  whether  he  intended  to  hin*  Mass.  168;  Donnell  p.  Byem,  69  Mo. 

der  or  defraud  them.    That  is  the  true  468  ;  Gaylor  v  Hai'ding,  37  Conn.  608 

ipufltimi  indeed  whether  the  decision  Freeman  v.  Bawson,   5   Ohio  St   1 

nets  with  the  jadge  or  with  the  juiy  ;  Horton  v,  Williams,   21   Minn.   187 

except  in  cases  of  preference, ,  where  it  Stein  v.  Munch,  24  Minn.  390  ;  Blakesr 

mikes  no  difBsrenoe  that  there  is  an  lee  v.  Bossman,  43  Wis.  116  ;  Anderson 

actual  intention  to  deftaud  other  credi-  v,  Patterson,  64  Wis.  557  ;  Gibson  v.. 

ton.  Ante,  p.  77  ;  chapter  19,  §  1.  The  Love,  4  Fla.  217  ;  Bamet  v.  Fergus,  51 

matter  is  weU  put,  with  the  distinction  111.  253 ;  Orton  «.  Orton,  7  Oreg.  478 ; 

in  regard  to  preference,   in  Blum  v.  Jaoohe  v.  Ervin,  9  Oreg.  52. 
McBzide,  69  Texas,  60,  68,  SUyton,  J.         >  The  foUowing  cases  will  illustrate 

1  See  Cohum  «.  Pickering,  3  N.  H.  what  is  said  in  the  text :  Wiswall  v.. 

415  ;   Griswold  v.  Sheldon,  4  Comst  Ticknor,  6  Ala.  178,  an  example  of  the 

680 ;  EdgeU  p.  Hart,   9  N.   Y.   213  ;  Hew  Hampshire  doctrine,  is  limited  to 

Gflzdner  v.  McEwen,   19  N.  Y,  123 ;  cases  like  it ;  trusts  or  reservations  out 

Bank  v.  Talcott,  ib.  146  ;  Delaware  v,  of  the  deed  not  being  conclusive  evi- 

Ensign,  21  Barb.  88  ;  Southard  v,  Ben*  deuce  of  fraud.    Ticknor  v.  Wiswall,  9^ 

BflTy  72  N.  Y.  424  ;  Potts  v.  Hart,  99  Ala.  305  ;  JohnBon  v.  Thweatt,  18  Ahu 
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A  different  case  arises  where  the  trust  or  reservation  is 
subsequent  to  the  transfer.  The  objection  may  still  attach 
to  such  trust  or  reservation,  so  as  to  avoid  the  subsequent 
transaction  itself ;  but  that  fact  would  not  necessarily  affect 
the  original  transfer.  The  question  is  whether  that  trans- 
action was  fraudulent ;  and  the  subsequent  one  could  only  be 
evidence  of  fraud.^  Nor  could  it  be  evidence  thereof,  unless 
a  connection  between  the  two  transactions  was  sufficiently 
made  out;  and  that  would  be  difficult  to  establish  in  pro- 
portion to  the  distance  of  time  and  the  difference  of  circum- 
stances between  them.* 

741 ;  Constantino  v.  Twelves,  29  Ala.  executed  with  fraadolent  intentions. 
607 ;  Reynolds  v.  Welch*  47  Ala.  200 ;  Wiley  v.  Knight,  27  Ala.  836.'  See 
Commercial  Bank  v.  Brewer,  71  Ala.  Commercial  Bank  v.  Brewer,  supra. 
574.  And  even  when  the  trust  appears  There  must  he  serious  difficulty  in 
on  the  face  of  the  deed  the  rule  is  carrying  out  a  rule  with  such  provisions, 
narrowed,  as  these  cases  show.  So  as  No  rule  could  he  more  simple  in  appli- 
to  external  facts,  in  Nehraska.  See  cation  than  that  of  New  Hampshire; 
Tallon  V.  Ellison,  8  Neh.  68,  and  the  and  it  is  reasonahly  clear  that  none 
limitation  put  upon  the  case  in  Wil-  other  is  so  conducive  to  honesty  and 
liams  V.  Evans,  6  Neh.  216 ;  Gr^o^iy  fidr  dealing.  By  the  New  Hampshire 
V.  Whedon,  8  Neh.  878.  So  in  Missouri,  rule  the  dehtor  may  indeed  prefer  a  par- 
Johnson  V.  McAllister,  80  Mo.  827.  See  ticular  creditor ;  hut  he  must  not  at 
also  Frankhouser  v.  Ellett,  22  Eans.  the  same  time  prefer  himself;  whether 
127 ;  Cameron  v.  Marvin,  26  Kans.  612.  he  is  insolvent  at  the  time  can  make 
The  Alahama  rule  is  thus  stated  in  no  difference  ;  whether  other  creditors 
Reynolds  p.  Welch,  supra :  '  It  is  not  were  known  to  exist  at  the  time  is  im- 
sufficient  that  no  fraudulent  or  improper  material ;  whether  they  are  put  off  for 
motive  influenced  a  creditor,  and  that  an  unreasonable  time  does  not  enter 
he  made  the  best  arrangement  he  could  into  the  case. 

to  secure  his  debt.  If  he  tie  up  more  ^  Russell  v.  Winne,  87  N.  Y.  591 ; 
of  his  debtor's  property  than  is  sufficient  Klapp  v.  Shirk,  1 8  Penn.  St.  589;  Hemp- 
to  secure  his  debt,  exempting  it  for  an  stead  v.  Johnston,  18  Ark.  123  ;  Horton 
unreasonable  time  from  his  other  credi-  «.  Williams,  21  Minn.  187.  See  chap- 
tors,  and  provide  specially  or  as  a  result  ter  19. 

of  law  for  a  permanent  benefit  in  the  '  But  where  the  state  of  things  hss 
mean  time  to  the  insolvent ...  if  there  continued  all  along  with  the  mortgagee's 
be  creditors  known  to  the  parties,  who  knowledge  and  consent,  '  it  is  extreme- 
may  be  delayed  or  hindered  in  the  col-  ly  difficult  to  resist  the  conclusion  that 
lection  of  their  debts,  and  the  necessary  the  course  of  conduct  on  the  part  of  Ihe 
consequence  of  the  transaction  must  he  mortgagor  was  contemplated  and  in- 
to hinder  or  delay  them,  the  court  is  tended  by  thn  parties  when  the  mort- 
jnstified  in  inferring  that  the  deed  was  gage  was  made.    In  Bamet  v.  Fergus, 
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Finally  the  New  Hampshire  rule  requires  that  the  objec- 
tionable character  of  the  trust  or  reservation  should  be  clearly 
made  out.  If  either  upon  the  face  of  the  instrument  of  trans- 
fer, or  in  the  facts  without,  it  is  not  clear  that  the  provision 
or  arrangement  impairs  the  rights  of  creditors,  the  fraudulent 
intent  is  not  established  ^  for  the  burden  of  proof  is  upon 
him  who  alleges  fraud.^  ^  Whensoever  the  words  of  a  deed, 
or  of  the  parties  without  deed,  may  have  a  double  intendment, 
and  one  standeth  with  law  and  right  and  the  other  is  wrong- 
ful and  against  law,  the  intendment  that  standeth  with  law 
shall  be  taken.'' 

It  follows,  and  it  has  already  been  intimated,  that  if  the 
deed  or  the  external  arrangement  merely  looks  to  an  agency 
on  the  part  of  the  mortgagor  on  behalf  of  the  mortgagee,  the 
transaction  is  free  from  objection.  The  mortgagee  is  not 
required  to  manage  in  person  the  property  mortgaged ;  and 
the  mortgagor  may  as  well  be  employed  as  another.^     The 

51  m.  253,  such  a  case  was  held  to  20  Ohio  St.  108 ;  Fisk  v,  Harahaw,  45 

establish  fraud.  Wis.  665  ;  Mnrraj  v.  McNealy,  86  Ala. 

1  Yates  V.   Olmsted,  56  N.  Y.  682  ;  284 ;  Peter's  Saddlery  Co.  r.  Schoelkopf, 

State  V.  Tasker,  81  Mo.  445  ;  Voorhis  v.  71  Texas,  418  ;  Macomber  v.  Parker,  14 

Langadorf,  ib.   451 ;    Weber   v.  Arm-  Pick.  497 ;    Melody   v.    Chandler,   12 

strong,  70  Mo.  217  ;  Hewson  v.  Tootle,  Maine,  282  ;   Abbott   v.   Goodwin,   18 

72  Mo.  632  ;  Rice  v.  Jerenson,  54  Wis.  Maine,  408  ;  Cutter  v.  Copeland,  ib.  127. 

249.    In  Weber  v.  Armstrong,  supra,  it  With  this  rule  comp.  that  of  Virginia, 

is  well  held,  oYermling  Lodge  v.  Samuel,  referred  to  ante,  p.  282,  note.     Further 

50  Mo.  204,  that  mere   authority   to  see  Wilcox  v.  Landberg,  SO  Minn.  98  ; 

retain  possession  does  not  give  authority  Kreth  v.  Rogers,  101  N.  Car.  268. 

to  use  and  appropriate  as  owner.  Compensation  for  the  debtor's  servi- 

■  Vol.  1,  p.  128.  ces  may  be  provided  for  in  the  way  of  a 

•  Coke,  Litt.  42 ;  Townsend  v.  commission  on  sales.  That  would  not 
Stemes,  82  N.  Y.  214.  be  a  reservation  out  of  the  property,  for 

*  Ford  V,  WUliams,  24  N.  Y.  859 ;  the  debtor,  because  it  would  not  vest 
Conkling  v.  Shelly,  28  N.  Y.  860  ;  immediately  upon  the  execution  of  the 
Miller  v.  Lockwood,  32  N.  Y.  298  ;  instrument ;  it  would  have  to  be  earned. 
Brackett  v.  Harvey,  91  N.  Y.  214  ;  La  Belle  Wagon  Works  v.  Tidball,  69 
Metzner  v.  Graham,  57  Mo.  404  ;  Fob-  Texas,  161.  So  of  allowing  a  rwMwiaftZtf 
inson  p.  Elliott,  22  Wall.  518  ;  Crow  v.  salary  for  services  in  winding  up  the 
Red  River  Bank,  52  Texas,  862  ;  Wilson  business.  Smith  v.  Craft,  128  U.  S. 
V.  Sullivan,  58  N.  H.  260 ;  Pettee  v.  436  ;  Wilooxon  v.  Annesley,  28  Ind. 
Dostin,  ib.  809  ;  Kleine  v,  Katzenberger,  285. 
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circamstance  however  would  be  one  for  scratinj  as  affording 
special  means  of  evading  the  law.^  Nor  is  it  necessary  that 
the  proceeds  to  be  turned  over  should  be  cash;  they  may 
themselves  be  securities.*  In  some  of  the  authorities  indeed 
objection  has  been  made  by  the  courts  to  the  value  if  not  to- 
the  legal  sufficiency  of  undertakings  of  the  debtor  to  ac- 
count ; '  but  on  the  whole  such  undertakings  must  be  treated 
as  offsetting,  presumptively  at  least,  the  inference  of  fraudn^ 
lent  intent  which  without  them  might  arise,  and  that  too  re» 
gardless  of  the  question  whether  the  proceeds  are  paid  over 
in  fact.* 

For  some  purposes  however  there  is  a  material  distinction 
between  fraudulent  provisions  appearing  upon  the  face  of  the 
mortgage  (and  this  would  be  true  of  other  instruments  as 
well),  and  contemporaneous  or  immediately  following  ar« 
rangements  of  a  fraudulent  character  capable  of  being  inter- 
preted into  the  writing.  Thus  persons  who  claim  under  the 
writing  alone,  for  value  and  without  notice  of  the  parol  ar- 
rangement, will  take  free  from  the  effect  which  that  arrange- 
ment would  have  in  the  class  of  cases  heretofore  under 
consideration;  that  is,  they  will  prevail  over  the  creditors 
of  the  wrongdoer.*  But  this  is  anticipating  the  saving  of  the 
statutes,  to  wit  that  purchase  for  value  in  good  faith  bars 
the  right  of  creditors  to  overturn  the  transaction.^ 

If  the  subject  under  consideration  in  the  foregoing  pages 
has  been  rightly  apprehended,  it  will  be  seen  once  more  that 
in  the  ^intent'  of  the  statute  we  are  dealing  with  a  term 

1  Ford  V.  Williams,  24  K.  Y.  859,         >  See  Lang  v.  Lee,  8  Rand.  410 ; 

864.     Deuio,  J.  :  'I  would  not  adriae a  dapbard  v.  Bayard,  4  Minn.  583. 
creditor  to  take  a  mortgage  of  aaeh  prop-         *  Brackett  v.  Harvey,  91  N.  Y.  214 ; 

erty,  accompanied  by  such  an  agreement.'  Conklingo.  Sbelly,  28  N.  Y.  860  ;  Bob- 

And  see    Metzner    v.     Graham,    and  inson  o.  lUIiott,  22  WaU.  624. 
Clapbard  v.  Bayard,  supra,  where  there         *  Conkling  v.  Shelly,  snpra ;  Brsck- 

was  a  provision  for  accounting  but  no  ett  v,  Harvey,  supra.    But  see  note  1. 
accounting,  and    that   was  treated  as         *  Baldwin  v.  Little,  64  Miss.  126. 
fatal;  Frank  v.  Bobinson,  96  N.  Car.  28.         *  Chapters  18  and  19. 
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that  has  come  to  be  a  term  of  art,  and  that  all  the  discussion 
in  the  books  in  regard  to  finding  an  intent  to  defraud  is  idle 
which  proceeds  upon  the  theory  that  ^  intent  to  defraud '  is 
to  be  understood  in  the  popular  sense.  Again  the  result 
is  to  do  away  with  the  need  of  speaking  of  transactions 
within  the  statute,  where  there  is  no  real  intent  to  defraud, 
i.  e.  no  intent  to  defraud  in  the  popular  sense,  as  cases  of 
^  constructive '  or  ^  presumptive '  fraud,  as  if  in  strictness  the 
statute  did  not  reach  them  and  they  were  only  to  be  brought 
within  its  aim  by  a  gloss.  These  are  cases  of  actual  fraud, 
within  the  meaning  of  the  law,  as  much  as  if  a  sinister  motive 
had  been  shown.^ 

^  This  18    the    meaniDg,   behind  a  Mortgagee  of  Merchandise,  p.  17.    In 

somewhat  obscure  waj  of  stating  it,  of  this  the  debtor  is  looked  upon  as  the 

the  authorities  which  speak  of  transac-  average  man,  and  doing  what  in  him 

tions  of  the  kind  under  consideration,  would  be  fraudulent,  there  being  an  en- 

in  which  there  is  no  actual  intention  to  deavor  by  A,  with  the  help  it  may  be 

commit  fraud,  as  having  on  the  whole  of  B,  to  alter  the  rights  of  C.    Comp. 

a  '  fraudulent  ehaiacter,'  or  as  having  the  definition  of  fraud  as  a  crime,  in 

an  '  inherently  fraudulent  character  and  Stephen's  General  View  of  the  Criminal 

tendency.'    See  e.  g.  Clow  v.  Woods,  5  Law,  p.  76 ;  poet,  chapter  26,  {  10, 

Seig.  ft  R.  275,   Gibson  J. ;   Pierce,  note  at  end. 
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CHAPTER  XI, 

INTENT  TO  DEFRAUD  CONTINUED :     ASSIGNMENTS  FOR 

CREDITORS. 

Except  in  so  far  as  the  case  of  mortgages  of  goods  in  trade 
with  power  of  sale  for  the  benefit  of  the  mortgagor  may  be 
based  upon  grounds  of  supposed  requirements  of  business,^  it 
would  be  fair  to  expect  to  find  the  conflicting  doctrines  just 
under  consideration  extending  to  other  classes  of  cases  in 
which  debtors  convey  property  to  their  creditors  subject  to 
benefits  to  themselves ;  and  such  in  fact  we  find  to  be  true. 
While  the  authorities  at  large  do  not  align  themselves  as  in 
the  class  of  cases  just  considered,  three  doctrines,  with  some 
minor  variations,  again  appear  touching  benefits  to  the  debtor 
in  cases  of  general  assignments  for  creditora. 

Indeed  it  is  here,  as  we  have  already  intimated,  that  we 
find  three  doctrines  distinctly  manifested ;  for  it  is  here  that 
the  Virginia  law,  referred  to  in  the  preceding  chapter,  as- 
sumes its  peculiarity.  We  have  seen  that  in  the  leading 
Virginia  case'  the  court  had  under  consideration  a  deed  of 
trust  in  favor  of  a  creditor,  which  contained  a  provision 
*  completely  adequate  to  the  destruction  of  the  avowed  pur- 
pose of  the  deed.'  Now  this  circumstance,  though  probably 
not  regarded  as  a  condition  to  the  existence  of  a  fraudulent 
intent,  has  in  later  cases  been  treated  as  making  just  such  a 
condition,  and  the  rule  laid  down  accordingly  that  the  deed 
is  not  to  be  declared  fraudulent  as  matter  of  law  where  it 
does  not  contain  any  provision  adequate  to  its  own  defeat. 

*  1  Ante,  p.  248.  >  Lang  v.  Lee,  8  Rand.  410,  ante,  p.  28L 
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The  following  case^  illustrates  the  law  of  that  state:  A 
debtor  in  embarrassed  circumstances  executed  a  deed  of  trust 
in  favor  of  his  creditors,  conveying  land,  slaves,  and  cut  and 
growing  crops.  The  deed  contained  a  provision  that  it  was 
not  to  be  enforced  for  two  years,  meantime  reserving  the 
profits  to  the  grantor;  and  the  surplus  proceeds  of  sale, 
after  payment  of  the  debts,  were  to  be  paid  over  to  him. 
Here  was  the  strongest  kind  of  case  for  the  non-assenting 
creditors  ;  but  the  court,  though  regretting  the  rule,^  felt 
bound  by  the  course  of  decisions  in  the  state  to  declare  that 
the  transaction  was  not  fraudulent  on  its  face,  because  the 
provision  was  not  adequate  to  defeat  the  purpose  of  the 
deed.' 

Under  this  rule  creditors  are  at  the  mercy,  within  certain 
bounds,  of  the  debtor.  Debtors  have  only  to  provide  by  the 
deed  for  the  payment  of  the  debts  by  the  end  of  some  definite 
time,  and  to  be  careful  to  omit  any  provision  inconsistent 
with  such  object,  and  they  may  then  go  on  enjoying  the 
estate  as  before,  using  or  disposing  of  the  profits  as  they  go, 
until  the  end  of  the  term  designated.^    A  power  adequate  to 

1  Danoe  v.  Seaman,  11  Gratt  778.  75  Va.  890  ;  McCormick  v.  Atkinson, 
Allen,  J.  in  Dance  v.  Seaman,  78  Va.  8 ;  Wray  v.  Davenport,  79  Va. 
supra: 'If  the  question  presented  bj  the  19;  Young  v.  Willis,  82  Va.  291; 
record  in  this  case  were  of  the  first  im-  Saunders  v,  Waggoner,  ib.  816  ;  Armi- 
presfdon  in  this  court,  it  would  be  matter  tage  v.  Rector,  62  Miss.  600. 
for  grave  consideration  whether  deeds  of  *  *  In  case  he  [the  debtor]  shall  post- 
trust,  such  as  those  assailed  by  the  bill  pone  for  a  definite  time  the  final  consum- 
of  the  appellees,  did  not  contravene  the  mation  of  the  security  he  creates,  and 
spirit  of  the  statute  against  fraudulent  shall  either  expressly  or  by  operation  of 
conveyances.  ...  But  these  questions  law  reserve  to  himself  the  use  of  the 
have  beensettledby  a  series  of  adjudica-  property  during  that  time,  he  is  not 
tiona  in  this  court.'  See  Cochran  v.  regarded  as  delaying  or  hindering  hU 
Paris,  11  Gratt.  848 ;  Skipwith  v.  Cun-  creditors,  within  the  meaning  of  the 
ningham,  8  Leigh,  271 ;  Lang  v.  Lee,  8  law,  because  the  interest  so  reserved  is 
Band.  410.  liable  to  creditors  acquiring  liens  by 

»  See  also  the  later  and  simikr  case  judgments  or  executions.    Nor  is  it  ma- 

of  Sipe  ».  Earman,  26  Gratt.  668 ;  also  terial  that  a  cn;ditor  may  be  compelled 

Perry  v,  Shenandoah  Bank,  27  Gratt.  to  resort  to  a  court  of  equity  for  aid  to 

755;  Brockenbroughv.  Brockenbrough,  subject  the  reserved  interest.    Cochran 

81  Gratt  680,  591 ;  Williams  v.  Lord,  v,  Paris,  11  Gratt  848  ;  Dance  v.  Sea- 
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defeat  the  purpose  of  the  deed  need  not  howeyer  be  given  in 
express  terms,  in  order  to  make  a  case  of  fraud ;  if  clearly 
implied,  that  is  enough.^  The  case  first  cited  is  an  illustra- 
tion. The  trustee  in  a  deed  of  trust  for  creditors  could  sell 
the  property  only  upon  the  written  direction  of  the  parties 
secured,  and  he  was  not  to  be  responsible  for  the  property 
until  directed  to  sell.  This  was  held  fatal  on  the  ground  that 
it  contemplated  the  possibility  that  there  might  be  no  demand 
for  a  sale. 

The  Virginia  rule  appears  to  obtain  in  terms  in  West 
Virginia.* 

What  was  the  New  Hampshire  doctrine  in  regard  to  mort- 
gages of  goods  in  trade  must  now  be  called,  or  give  place  to, 
the  New  York  doctrine,  and  for  two  reasons,  —  first,  because 
at  common  law  creditors'  rights  were  not  fully  upheld  in  New 
Hampshire,^  in  the  class  of  cases  now  under  consideration, 
while  they  were  in  New  York ;  ^  secondly,  because  creditors' 
rights  in  this  class  of  cases  have  had  their  chief  vindication 
in  the  last-named  state. 

The  New  York  doctrine  is  a  plain  protest  against  trusts  or 
reservations  in  favor  of  the  debtor,  created  under  cover  of  a 
disposition  by  him  of  property  in  favor  of  his  creditors,  gen- 
eral or  special.  By  that  doctrine  creditors*  rights  are  in- 
vaded, and  thus  the  intent  of  the   statute  of  Elizabeth  is 

man,  ib.  778.'  Samuels,  J.  in  Qnarles  '  See  Havens  9.  Ricbardson,  6  N.  H. 
«.  Kerr,  14  Gratt  48.  See  Wray  p.  118  (and  oontrast  with  Coburn  ».  Pick- 
Davenport,  79  Va.  19.  ering,  8  N.  H.  415) ;  Hard  ».  Silsby, 

In  North  Carolina  such  a  provision  10  N.  H.  108. 
would  make  the  assignment  presump-         ^  Or  as  the  eaae  would  naturally  be 

tively  but  not   absolutely  fraudulent,  put,  because  the  doctrine  of  fraudulent 

Haidy  w.  Skinner,  9  Ired.  191.    See  intent  absolute,  L  e.  as  matter  of  law, 

Boone  v.  Hardie,  87  N.  Car.  72.  was  not  at  common  law  upheld  fuUy  in 

1  Perry  v.  Shenandoah  Bank,  ^  New  Hampshire  in  relation  to  the  pres. 
Oratt.  755.  Further  as  to  assignments  ent  class  of  cases,  and  was  so  upheld  in 
fraudulent  on  their  face  in  Virginia  or  New  York.  As  to  these  two  ways  of  put- 
West  Virginia,  see  Landemaa  v.  Wilson,  ting  the  matter,  —  from  the  point  of -view 
2  S.  E.  Rep.  208  (W.  Va. ).  of  creditors'  rights  and  from  that  of  fraa- 

'  See  ante,  p.  238,  note  2.  dnlent  intent,  —  see  ante,  pp.  228, 229. 
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establishedy  (1)  by  any  provision  in  an  assignment  for  creditors 
which  gives  back  to  the  debtor,  or  allows  him  to  retain  and 
enjoy  to  his  own  use,  or,  speaking  broadly,  gives  to  him 
directly  or  indirectly  ^  benefits  out  of,  property  which  by  the 
assignment  is  given  to  his  creditors ;  provided  that  the  fund 
or  benefit  in  question  is  not  a  mere  surplus  which  the  law 
itself  would  give  to  the  debtor  by  way  of  resulting  trust  or 
the  like.*  The  intent  of  the  statute  is  by  the  same  doctrine 
entablished  (2)  by  any  provision  in  such  an  assignment  which 

^  Ab  bj  coDtinaing  a  baaness  in  the  not  avoid    the     aaeignment    entirvly. 

name  of  another.    Haydock  v,  Coope,  58  Further  see  fiedpath  v.  TatewUer,  109 

N.  Y.  68.    Or  by  a  partnership  aaaign-  Ind.  248. 

ing  for  the  benefit  of  its  creditors  and         The  statute  is  in  derogation  of  the 

preferring  one  of  its  own  members  to  common  law,  and  has  therefore,  it  seems, 

the  indirect  benefit  of  the  assignors,  been  strictly  construed.    See  Newmann 

Welsh  V.  Britton,  55Teza4, 118.  See  also  v.  Calumet  &  Hecla  Mining  Co.  snp^ 

as  to  such  assignments  First  National  Preference  in  a  partial  assignment  is 

Bank  v.  Wood,  45  Hun,  411  ;  Kayser  v.  therefore  thought  proper  under  such 

HeaTenrich,  6  Eans.  824  ;  and  comp.  statutes.     Grubbs  v.  Morris,  108  Ind. 

Fanabawev.  Lane,  16  Abb.  Pr.  71.  But  166  ;  Cnshman  v.  Gephart,  97  Ind.  46  ; 

a  partner,  in  making   an  assignment,  Newmann  v.  Calumet  &  Hecla  Mining 

may  by  New  York  law  prefer  the  firm  Co.  supra.    But  see  chap.  22,  §  1. 
of  which  he  is  a  member,  if  he  receives         On  the  difference  between  an  assign* 

no  benefit  out  of  the  property  turned  ment  and  a  bill  of  sale  or  a  mortgage  see 

over.     Crook  v,  Rindskoff.  105  N.  Y.  Brown  v.    Guthrie,  110  N.  Y.    485  ; 

476,   482.    At  least  if  the  individual  Dessar  v.  Field,  99  Ind.  548  ;  De  Wolf 

creditors  do  not  object.    Royer  Wheel  v.  Sprague  Manuf.   Co.  49  Conn.  282 ; 

Co.  V.  Fielding,  101  N.  Y.  504,  510.  Hall  v.  Linn,  8  Colo.  264 ;  Solomon  v. 

s  In  many  of  the  states  preferential  Sparks,  27  Ga.  885 ;  Wood  v.  Franks, 
general  assignments  are  contrary  to  stat-  67  CaL  32 ;  Lawrence  v.  Neff^  41  Cal. 
nte.  See  e.  g.  Henderson  v.  Pierce,  108  566  ;  Eskridge  v.  Abrahams,  61  Ala. 
Ind.  462;  Farwell  v.  Jones,  63  Iow%  184;Oti8i7.  Magnira,  76  Ala.  295;'Watts 
816;  Newmann  v.  Calumet  &  Heck  v.  Eufauk  Bank,  ib.  474;  Parsons  v. 
Mining  Co.  57  Mich.  97;  chap.  22.  But  Johnson,  84  Ala.  254 ;  Parsell  v,  Thayer, 
an  attempted  preference  would  not  in  In-  89  Mich.  469  ;  Powell  v.  Kelly,  82  Ga. 
diaiia  invalidate  the  whole  assignment.  1 ;  Greene  v.  Remington,  72  Wis.  648  ; 
Henderson  v.  Pierce.  In  this  case  it  is  Ingram  v.  Osbom,  70  Wis.  184  ; 
laid  down  that  to  render  an  assignment  Noyes  v.  Quale,  ib.  224  ;  Chicago 
for  creditors  void  on  its  hc%  there  must  Coffin  Co.  v.  Maxwell,  ib.  282.  A  mort- 
be  some  provision  in  direct  conflict  with  gage  executed  a  few  days  before  an 
an  established  rule  of  law,  or  expressly  assignment  is  not  invalid,  as  virtually 
or  by  necessary  inference  calculated  to  constituting  a  preference  in  the  assign- 
defeat  or  delay  creditors ;  the  fiEU!t  of  ment.  Stix  v.  Sadler,  109  Ind.  254. 
provisions  constructively  invalid  would  See  Fisher  v,  Syphers,  ib.  514 
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requires  a  creditor  to  release  the  debtor  irom  the  payment  of 
any  part  of  his  debt. 

There  was  indeed  a  time  when  the  New  York  courts  were 
not  ready  to  take  this  position  fully  in  regard  to  the  reserva- 
tion of  benefits  to  the  debtor  out  of  the  funds  conveyed  by 
the  deed  of  assignment.  Thus  in  one  well-known  case  ^  the 
Court  of  Errors,  reversing  a  judgment  of  Chancellor  Eent,^ 
8ust.ained  an  assignment  for  creditors  in  which  a  provision  was 
made  for  the  support  of  the  debtor's  family  out  of  the  property 
assigned.^  But  that  decision,  after  being  shaken  with  doubts,^ 
was  in  the  year  1841  considered  to  have  been  overturned,** 
and  in  1844  was  declared  to  have  been  *  plainly  overruled.'  ^ 

The  court  of  Pennsylvania  had,  before  the  disturbing 
doubts  in  New  York,  already  settled  this  question  in  accord- 
ance with  the  rule  which  finally  prevailed  in  the  latter  state  ; 
and  that  too  in  a  case  ^  in  which  the  assignment  on  its  face 

^  Murray  v.  Rigga,  15  Johns.  571.  the  langnage  of  Chief  Justice   Savage 

'  Riggs  V.    Murraj,  2   Johns.  Ch.  in  Mackie  v.  Cairns,  5  Cowen,  580,  684, 

564,  682.  **  it  offends  the  moral  sense  ;  it  shocks 

*  See  Green  v.  Branch  Bank,  88  Ala.  the  conscience,  and  produces  an  excla- 
648 ;  Mass.  Puh.  Sts.  c.  167,  $  99.  mation.      It  is   directly    against   the 

*  Austin  V,  Bell,  20  Johns.  442,  447 ;  statute,  and  cannot  stand  before  it." 
Mackie  v.  Cairns,  5  Cowen,  530,  567  ;  And  the  Court  for  the  Correction  of 
S.C.  1  Hopk.  373  ;  Grover  v,  Wakenian,  Errors  agreed  with  him  in  opinion. 
11  Wend.  187, 196  ;  Green  v,  Trieber,  8  The  whole  subject  was  again  reviewed 
Md.  11,  82.  by  the  same  court  in  Grover  v.  Wake- 

ft  Butler  v.yanWyck,l  Hill,  488, 468.  man,  11  Wend.  187,  where  it  was  held 

*  Goodrich  o.  Downs,  6  Hill,  438,  that  although  the  debtor  may,  by  an 
440.  Bronson,  J.  for  the  court :  *  I  assignment  of  his  effects,  give  a  prefer- 
know  it  was  held  in  Murray  ».  Riggs,  ence  among  creditors,  it  can  only  be 
15  Johns.  571,  that  the  reservation  of  done  where  the  assignor  parts  with  all 
an  annual  sum  for  the  maintenance  of  control  over  the  property  and  devotes  it 
the  assignors  did  not  render  the  deed  absolutely  to  the  benefit  of  hi^  creditors, 
absolutely  void.  But  that  case  stands  without  any  reservation  or  stipulation 
upon  no  principle,  and  it  has  been  for  his  own  advantage.  Such  must  be 
plainly  overruled  by  those  cases  which  the  law  wherever  the  least  regard  is  paid 
have  followed  it.  To  say  that  an  insol-  to  honesty  and  fair  dealing.'  See  also 
vent  debtor  can  put  any  portion  of  his  Sutherland  v.  Bradner,  115  N.  Y.  410  ; 
property,  not  exempt  by  law,  beyond  Cbapin  v.  Thompson,  89  N.  Y.  270,  280 ; 
the  reach  of  creditors,  for  his  own  Griffin  v.  Barney,  2  Comst.  871. 
benefit,  is  a  monstrous  proposition.     In  ^  McAllister  v.  Marshall,  6  Binn.  338. 
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was  free  from  objection.  An  insolvent  debtor  had  made 
an  assignment  for  creditors,  with  an  understanding,  shortly 
afterwards  carried  out  by  reconveyance,  that  part  of  the  prop- 
erty assigned  should  be  conveyed  to  trustees  for  the  use  of 
the  debtor's  wife  and  children.  The  property  in  question  was 
seized  on  execution  by  a  non-assenting  creditor  and  sold  to 
him  at  sheriff's  sale;  and  the  court  sustained  the  sale,  de- 
claring the  reconveyance  fraudulent  and  void,  under  the 
statute  of  Elizabeth,  without  regard  to  the  motive  to  the 
transaction.^ 

In  a  somewhat  later  case*  in  the  same  state  the  jury  had 
been  instructed,  in  regard  to  an  assignment  proper  on  its 
face,  to  this  effect :  If  the  assignment,  though  made  to  the 
assignees  in  consideration  of  debts  due  to  them,  was  made  on 
condition  that  the  debtor  should  receive  a  benefit  either  by 
the  return  of  part  of  the  property,  or  by  a  loan  of  the  same, 
the  assignment  was  fraudulent  and  void.  This  instruction 
was  upheld.  Assuming  the  existence  of  the  condition,  the 
case  was  considered  to  come  to  this:  If  a  non-assenting  credi- 
tor levied  upon  the  property,  the  deed  was  produced,  making 
title  in  the  assignees  ;  and  yet  the  debtor  was  entitled  to  part 
of  it ;  the  case  fell  ^  directly  within  the  words  and  spirit  of 
the  statute  of  13th  Elizabeth.' 

Suppose  however  that  the  provision  in  favor  of  the  debtor, 
or  of  his  family,  is  discretionary ;  will  this  save  the  assign- 
ment ?'  It  seems  that  if  the  discretion  given  is  not  arbitrary, 
L  e.  beyond  the  control  of  the  courts,  but  only  a  *  sound  dis- 
cretion,' that  the  provision  will  not  invalidate  the  assignment ; 
for  so  long  as  the  action  of  the  trustee  or  assignee  is  within 

1  'Hitman,  C.  J.  :  *  If  the  trnst  deed  his  offer.    There  will  not  be  wimting 

be  snpported,  it  will  be  an  inducement  powerful  motives  to  join  in  this  scheme. 

for  eyery  insolvent  debtor  to  insist  on  a  Each  creditor  will  reflect  that  if  he  re* 

pTQiTisioii  for  his  family.     And  he  will  ftise  he  may  lose  everything.' 
accomplish  his  object  if  he  can  but  pre-         '  Passmore  v.  Eldridge,  12  Seig.  k 

▼ail  on  a  number  of  creditors,  who  have  R.  198. 
debts  equal  to  his  whole  estate,  to  accept        *  See  ante,  pp.  21^218. 
TOL.  11. — 18 
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the  control  of  the  courts,  the  rights  of  creditors  cannot,  in  a 
proper  administration  of  the  law,  be  impaired.^  And  in  order 
to  justify  a  creditor  in  taking  the  position  that  the  control  of 
the  courts  is  taken  away,  the  language  of  the  provision  should 
be  very  clear ;  for  between  two  equally  possible  constructions 
of  a  written  instrument,  one  of  which  would  render  it  invalid 
while  the  other  would  support  it  as  lawful,  the  latter  con- 
struction should  prevail.*  Fraud  is  not  made  out  by  anything 
short  of  clear  evidence.' 

The  English  authorities  appear  to  sustain  discretionary 
trusts  in  favor  of  the  debtor,  in  compositions  with  creditors,^ 
without  regard  to  the  question  whether  the  action  of  the  trus- 
tee is  left  within  the  control  of  the  courts ;  at  all  events  they 
make  no  allusion  to  any  such  qualification.  Enough,  it 
seems,  that  the  debtor  has  himself  given  up  all  control  over 
the  property.  In  a  case  *  often  cited  Vice-Chancellor  Wood, 
afterwards  Lord  Hatherley,  is  reported  to  have  been  of 
opinion  that  a  voluntary  deed  by  a  debtor,  made  for  the  bene- 
fit of  his  creditors,  was  not  fraudulent  against  (subsequent) 
creditors  by  reason  of  a  trust  in  it  to  apply  the  interest  of  the 
property  in  such  a  manner  as  the  trustees  should  think  fit 
towards  the  benefit  of  the  debtor  or  his  wife  or  children.  The 
fact  ttiat  the  deed  was  voluntary  would  be  ground  for  inves- 
tigating the  transaction  fully ;  but  if  the  debtor  had  in  good 
faith  parted  with  all  control  over  his  property,  and  had  vested 
it  in  trustees,  *  in  order  to  give  them  the  absolute  power  to 
deal  with  it  as  they  please  for  the  benefit  of  himself  or  his 

1  Bobbins  v.  Bntcher,   104  N.   Y.  send  v,  Stemes,  82  N.  Y.  214  ;  Bene- 

675,  and  cases  in  next  note.     Further,  diet  9.  Huntington,  ib.  219  ;  Wilson  9. 

post,  pp.  283,  284.  Robertson,  21  N.  Y.  587,  589  ;  Kellogg 

s  'Whensoever  the  words  of  a  deed,  v.  Slaoson,  11  N.  Y.  302. 

or  of  the  parties  without  deed,  may  *  Vol.  1,  pp.  142,  145. 

have   a  double   intendment,  and  one  ^  An  tusignmevl  for  creditors  would 

standeth  with  law  and  right,  and  the  in  England  be  an  act  of  bankruptcy, 

other  is  wrongful  and  against  law,  the  and  hence  invalid.    Post,  p.  292,  note  8. 

intendment    that   standeth    with    law  *  Holmes  v.  Penney,  3  Kay  &  J.  90, 

shaU  be  taken.*  Coke,  Litt.  42  ;  Town-  ante,  pp.  215-218. 
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wife  or  children,  that  could  not  be  held  to  be  fraudulent 
against  subsequent  creditors  of  the  settlor  any  more  than  if 
it  were  a  settlement  simply  for  the  benefit  of  the  wife  and 
children  of  the  settlor.'  It  was  not  intended,  it  seems,  to 
make  any  distinction  in  regard  to  subsequent  creditors.  Such 
were  only  chiefly  concerned ;  in  point  of  fact  there  was  one 
unpaid  creditor,  the  plaintiff,  whose  debt  was  prior  to  the 
deed.^  Indeed  it  appears  to  be  the  common  practice  in  Eng- 
land to  provide  a  discretionary  trust  in  favor  of  the  debtor  in 
compositions  arrangements  with  part  of  his  creditors,  to  the 
effect  that  the  dividends  of  non-assenting  creditors  may,  if  the 
trustees  think  fit,  be  paid  over  to  the  debtor ;  and  the  trust 
is  there  treated  as  not  obnoxious  to  the  statute  of  Elizabeth.^ 
When  however  an  absolute  trust  of  the  kind  is  created,  that 
is  to  say,  when  the  provisions  of  the  instrument  require  the 
trustee  to  pay  over  the  dividend  of  a  non-assenting  creditor  to 
the  debtor,  then,  it  seems,  the  whole  transaction  is  invalid.^ 
Though  the  non-assenting  creditors  might  reach  the  debtor's 
claim  to  the  dividend,  or  the  proceeds  when  paid  over  to  him, 
they  would  be  delayed  necessarily  until  the  dividend  was  de- 
clared; such  delay  they  could  not  be  compelled  to  make 

1  AU  the  old  creditors  had  been  paid  tors  to  indemnify  the  trustees  against 

off  but  one,  in  accordance  with  the  ar-  any  personal  risk  they  might  sustain 

rangementy  before  the  suit  was  brought  except  by  their  own  wilful  neglect  or 

The  debt  of  that  one  had  been  concealed  default.     See  also  Boldero  t;.   London 

by  the  debtor  ;  but  the  deed  was  upheld  Loan  Co.  5  Ex.   D.   47,  conceding  the 

against  him  as  weU  as  against  subse-  validity  of  indemnification   provisions 

quent  creditors.    The  deed  however  was  if  they  do  not  go  too  far. 
for  value,  and  what  was  said  in  regard        With  the  distinction  in  favor  of  dis- 

to  voluntary  conveyances  was  not  neces-  cretionary  trusts  may  be  compared  some 

saiy  to  the  case.     As  to  the  claims  of  few  cases  in  this  country  which  draw 

subsequent    creditors,    see    ante,    pp.  a   distinction    between    agreements  for 

88-108.  benefits  in  favor  of  the  debtor,  such  as 

'  Boldero  v.  London  Loan  Co.  5  Ex.  that  the  mortgagor  of  a  stock  of  goods 

D.  47-    Pollock,  6.  spoke  of  trusts  of  may  continue  to  sell  for  himself,  and 

the  kind  as  '  ordinary  trusts.'  permission  or  instructions  given  to  him 

*  Spencer  v.  Slater,  4  Q.  B.  D.  18.  take  the  benefits,  as  'to  go  on  and  sell 

But  in  this  case  there  was  an  additional  as  usual  and  make  remittances  *  on  the 

provision  requiring  the  assenting  credi-  debt    Fisk  v,  Harshaw,  45  Wis.  665. 
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(assuming  that  the  law  has  not  already  made  the  delay  neces- 
sary) in  a  case  not  in  bankruptcy  or  insolvency.  The  debtor 
may  purposely  and  actually  delay  and  entirely  defeat  certain 
creditors  by  preferring  othet^,  when  not  forbidden  by  law ; 
but  he  can  so  delay  or  defeat  them  in  so  far  only  as  that  is 
the  consequence  of  preference  in  itself,  unless  indeed  the  law 
has  been  otherwise  established. 

Apart  from  cases  of  provisions  for  the  support  of  the 
debtor,  or  of  his  family,  it  has  been  consistently  held  from 
the  first  in  New  York  that  provisions  for  giving  back,  or  pro- 
visions reserving,  to  the  debtor,  out  of  the  fund  assigned, 
benefits  which  would  not  result  to  him  by  operation  of  law 
establish  a  fraudulent  intent  in  the  execution  of  the  assign- 
ment.^ And  this  doctrine,  without  exception  of  provisions 
for  supporting  the  debtor,  obtains  in  many  other  states;^ 
assuming  that  the  trust  was  expressly  or  by  clear  implication 
an  object  of  the  transaction.^  In  the  leading  case  ^  in  New 
York  an  assignment  had  been  executed  by  insolvent  debtors 
in  trust,  first  to  satisfy  a  debt  due  to  A ;  secondly,  to  pay  all 
the  other  creditors  proportionately  upon  their  releasing  their 
demands,  but  if  any  of  these  creditors  refused,  then  this  part 
of  the  trust  should  cease ;  thirdly,  in  the  event  last  named, 

1  Sutherland  o.  Bradner^  116  K.  Y.  Dixon,  21  Fla.  413  ;  West  t;.  Snodgraas, 

410  ;   Collomb  v.  Caldwell,  16  N.  Y.  17  Ala.  549  ;  Kayser  v.  Heayenrich,  5 

484 ;  Barney  v.  Griffin,  2  Comst.  865 ;  Kans.  824 ;  Richardson  r.  Maiqueze, 

Ooodrichv.  Downs,  6  Hill,  488;  Hyslop  59  Miss.    80;    Truitt  v.   Caldwell,  8 

V.  Clarke,  14  Johns.  458.  Minn.   864  ;   Gardner   v.    Commercial 

>  Green  v.  Trieber,  8  Md.  11 ;  Mai-  Bank,  18  R.  I.  155  ;  Gardner  v.  Com- 

colm  V.  Hodges,  8  Md.  418 ;  Bridges  mercial  Bank.  95  III.  298  ;  HoweU  v. 

V,  Hindes,   16  Md.  101;  "Whedbee  ».  Edgar,  8  Scam.  417 ;  Holmes  r.  Mitchell, 

Stewart,  40  Md.  414;  Price  v.  Pitzer,  78  N.  Car.  262;  Moore  v.  Hinnant,  89 

44  Md.  521  ;  Bigelow  «.  Stringer,  40  N.  Car.  455  ;  Thompson  v.  Parker,  88 

Ma    195  ;   Woodward    v,    Solomon,  7  Ind.    96    (statute    concerning   assign- 

Ga.  246  ;   Menton  v.  Adams,  49  Cal.  ments);  Spencer  v.  Slater,  4  Q.  B.  D. 

621 ;    Collier  v.  Davis,   47  Ark.    406  ;  18.    See  Gould  v.  Hurts,  61  Iowa,  45. 
McReynolds  v.  Dedman,  ib.  847  ;  Pier-         •  Curtis  v.  Putnam,  15  N.   Y.  9 ; 

son   V.   Manning,    2    Mich.    445    (see  Godchaux  v.   Milford,    26    Cal.    816; 

Palmer  v.  Mason,  42  Mich.  146) ;  Price  Beynolds  v.  Crook,  81  Ala.  684. 
V,  Haynes,  87  Mich.  487  ;   Greely  v,        *  Hyslop  v.  Clarke,  supra. 
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the  trustees,  after  paying  A,  were  to  pay  the  residue  to  such 
of  the  creditors  as  the  debtors  should  appoint,  and  the  over* 
plus,  in  any  event,  to  the  debtors.  Tiie  provision  for  the 
termination  of  the  trust  in  regard  to  such  other  creditors  was 
held  fatal  to  the  assignment;  for  then  the  fund  would  be 
held  in  trust  for  the  debtors.  Whether  the  non-assenting 
creditors  could  obtain  relief  in  equity  —  it  was  thought  that 
they  could  not  —  was  declared  immaterial ;  ^  the  debtors  had 
no  right  to  place  their  property  so  as  to  prevent  their  creditors 
from  taking  it  at  law,  unless  under  very  special  circumstances. 
And  the  rule  under  consideration  is  one  of  substance,  apply- 
ing therefore  as  well  to  cases  of  contemporaneous  agreements 
out  of  the  deed,  as  e.  g.  for  a  loan  of  part  of  the  property  to 
the  debtor.* 

The  rule  in  this  case  in  regard  to  a  surplus  not  provided  for 
by  the  (general)  assignment,  where  creditors  intended  by  it 
refuse  its  terms,  that  such  surplus  is  then  held  in  trust  by 
implication  for  the  debtor,  obtains  in  otiier  states ;  and  this 
shows  the  intent  of  the  statute  as  well  as  if  the  trust  had  been 
created  by  express  language,  whatever  the  actual  purpose  of 
the  debtor  may  have  been.'    If  that  were  not  so,  the  law 

^  See  2  Kent,  Com.  584.  ts  in  respect  of  the  siirplae  of  a  mort- 

'  Uaydock  v.  Coope,  58  N.  Y.  68,  ez-  gage  not  grouXy  excessive.    Godchaux 

plainiDgSpaaldingi;.  Strang,  87  N.  Y.  v.  Milford,  26  Cal.  816. 
185,  and  88  N.  Y.  9.  It  is  laid  down  in    Alabama   that 

*  Collier   v.    Davis,    47  Ark.  847,  where  the  assignment  appropriates  the 

overraling  Clayton  v.  Johnson,  86  Ark«  property  unconditionally  to  the  pay- 

406  ;  Pierson  v.  Manning,  2  Mich.  445  ;  ment  of  certain  preferred  debts,  and  the 

West  V.  Snodgrass,  17  Ala.  549;  Mai-  residue  pari  passu  to  all  other  creditors 

colm  0.  Hodges,  8  Md.  418 ;  Bridges  who  shall  within  six  months  execute 

«.  Hindes,  16  Md.  101  ;  Whedbee  v,  the  deed,  the  trsnsaction  is  not  vitiated 

Stewart,    40  Md.    414.      See  Hall   v.  by  the  implied  reservation  of  such  resi- 

Denison,  17  Vt  810,   818,   as  to  the  due  to  the  debtor,  in  the  event  of  the 

trust  resulting  ;  also  Gould  p.  Hurts,  latter  class  of  creditors  failing  or  refus- 

61   Iowa,   45  ;    Palmer    v.   Mason,  42  ing  to  comply  with  the  conditions  pre- 

Mich.   146,   distinguishing  Pierson  v.  scribed.    Brown  v.  Lyon,  17  Ala.  659, 

Manning,  supra,  as  applying  to  general  citing  Goodrich  v.  Downs,  6  Hill,  488. 

assignments  only.     Contra  where  the  Bed  quaere, 
trust  was  no  object  of  the  transaction, 
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might  always  be  evaded  and  nullified,  by  simply  omitting  any 
provision  concerning  the  surplus. 

On  tlie  other  hand,  where  any  surplus  is  actually  reserved, 
it  has  been  held  not  to  affect  the  case  at  all  (where  creditors' 
rights  have  not  been  cut  down  by  law),  that  it  is  probable 
that  no  surplus  will  result,  or  that  in  point  of  fact  it  turns 
out  that  there  is  no  surplus.  The  intent  of  the  statute  has 
regard  to  what  was  contemplated  when  the  transaction  took 
place ;  it  is  enough  therefore  that  a  surplus  was  contemplated, 
in  making  the  assignment.  After  that,  the  parties  are  not  at 
liberty  to  say  that  this  was  a  mere  form  without  meaning.^ 
And  the  assignment  may  be  overturned,  if  this  is  sound  doc- 
trine, by  immediate  proceedings;  for  the  refusing  creditors, 
in  the  face  of  such  a  provision,  could  not  be  compelled  to 
wait,  it  may  be  for  a  very  long  time,  and  see  whether  there  is 
a  surplus.  Fraud  under  the  statutes  against  fraudulent  con- 
veyances does  not  turn  upon  ultimate  results,  but  upon  ^  in- 
tent.'    This  of  course  assumes  that  the  case  is  one  in  which, 

*  Griffin  17.  Barney,  2  Comst.  871.  The  morality  of  Bronson,  C.  J.  is  stem, 
Branson,  J.  quoted  in  Collomb  v,  Cald-  as  Indeed  it  should  be  ;  it  had  been 
well,  16  N.  Y.  484,  486  :  *  And  although  better  if  aU  the  courts  had  been  ani- 
it  should  ultimately  turn  out  that  there  mated  by  the  vame  hostility  to  fraud, 
is  no  surplus,  still  the  illegal  purpose  It  may  be  observed  that  it  has  lately 
which  destroys  the  deed  is  plainly  been  declared,  on  special  consideration 
written  on  the  face  of  the  instrument,  of  the  subject,  that  one  may  be  convicted 
and  there  is  no  way  of  getting  rid  of  it.'  of  an  attempt  to  steal  by  f tutting  one's 
In  his  valuable  book  on  Fraudulent  Con-  hand  into  another's  pocket,  for  the  pur- 
veyances, §827,  2d  ed.,  Mr.  Wait  appears  pose  of  stealing,  though  there  was 
to  doubt  this  doctrine,  and  refers  to  nothing  there  to  be  stolen.  Kegina  «. 
Hubler  v.  "Waterman,  88  Penn.  St.  414,  Brown,  21  Q.  B.  D.  357.  859,  overruling 
as  opposed  ;  but  that  was  only  a  case  of  Begina  v.  Collins,  L.  &  C.  471  ;  38  U  J. 
reserving  any  surplus  after  a// the  cred-  M.  C.  177,  and  Regina  v.  Dodd,  an 
itors  were  paid  off.  So  of  the  Nebraska  unrejiorted  case  in  reganl  to  attempts, 
case  which  he  cites.  See  however  Shebel  But  see  People  t*.  Moran,  54  Hun,  279. 
V.  Bryden,  114  Penn.  St.  147,  152,  Intent  to  defraud,  in  dealing  with  one's 
which  is  opposed  to  Griffin  v.  Barney.  exempt  property,  is  a  different  thing ; 

In  Crook  v,  Rindskopf,  105  N.  Y.  the  intent  could    not    take  away  the 

476,  481,  however  the  doctrine  is  put  as  exemption  and  give  the  property  to  cred- 

one  in  which  '  it  has  in  some  cases  been '  itors.     Ante,  pp.  51  et  seq.    But  it  might 

held  ;  but  it  is  not  actuaUy  impugned,  be  evidence  of  fraud  for  some  purposes. 
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if  there  were  a  sarplus,  it  would  be  fraudulent  to  provide  for 
a  return  of  the  same  to  the  debtor-assignor. 

In  one  of  the  cases  cited,^  as  stated  in  another  of  them,^ 
a  large  estate  had  been  conveyed  by  a  failing  debtor  in  trust 
to  pay  part  of  his  creditors,  and  then  to  reconvey  to  the  debtor 
so  much  of  the  estate  as  should  remain  undisposed  of.  The 
bill  set  forth  the  conveyance  and  charged  fraud,  which  the 
answer  explicitly  denied;  no  evidence  was  taken.  It  was 
alleged  in  the  answer  and  not  denied  that  there  would  be  no 
surplus  after  paying  the  specified  debts.  The  assignment  still 
was  held  void  on  its  face.  It  was  enough  that  the  parties  had 
contemplated  a  surplus,  and  had  provided  that  it  should  bo 
returned  to  the  debtor.  However  it  is  held  of  provisions  in 
partnership  assignments,  for  the  payment  of  individual  debts 
of  the  partners  which  might  prejudice  the  partnership  cred- 
itors, that  it  will  rebut  the  inference  of  fraudulent  intent  to 
show  that  there  were  no  debts  of  the  kind.^ 

It  is  held  that  in  the  case  of  transfers  by  debtors  to 

r 

particular  creditors,  as  distinguished  from  general  assign- 
ments,^ the  debtor  may  expressly  reserve  to  himself  the  sur- 
plus remaining  after  satisfying  his  debt  (a  trust  or  benefit  to 
the  debtor  not  being  the  object  or  one  of  the  objects  of  the 
transaction),  because  the  law  itself  would  create  a  resulting 
trust  in  his  favor  in  regard  to  it.^    That  of  course  assumes 

1  Barney  v.  Griffin.  ^  A  general  assignment,  with  provi- 
'  Collomb  17.  Caldwell.  sion  for  return  of  surplus  before  satis- 
*  Crook  v.Rindskopf,  supra,  at  p.  482,  faction  of  all  debts,  would  be  void  on 
Roger,  C.  J.  citing  Turners.  Jay  cox,  40  its  face,  by  the  New  York  rule.  Suther* 
N.  Y.  470  ;  Bogert  v.  Haight,  9  Paige,  land  v,  Bradner,  116  N.  Y.  410.  Nop 
297.  So  also  of  cases  in  wliich  property  after  creditors'  rights  had  actually 
formerly  belonging  to  the  partnership  attached,  as  by  lien,  could  the  assign- 
had  become  by  purchase  the  property  of  ment  be  corrected  eyen  on  the  footing  of 
the  partners  who  made  the  assignment,  innocent  mistake  in  the  scrivener.  lb.  ; 
and  is  tnmed  over  by  way  of  preference  Farrow  v.  Hayes,  51  Md.  498  ;  Whit- 
to  the  firm.  lb.  ;  Dimon  v.  Hazard,  82  aker  v,  Williams,  20  Conn.  98. 
N.  Y  65,  68.  Further  see  Hulbert  v,  ^  See  Palmer  v.  Mason,  42  Mich. 
Dean,  2  Keyes,  97.  146  ;  State  Bank  p.  Chapelle,  40  Mich. 
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that  the  preference  itself,  apart  from  the  question  of  sur- 
pluSy  was  lawful ;  it  may  indeed  be  unlawful,  as  trenching  upon 
some  other  law,  such  for  example  as  a  statute  concerning  as- 
signments for  creditors,^  a  statute  of  insolvency,  or  a  statute 
of  bankruptcy.  The  same  is  true  in  regard  to  provisions  for 
a  return  of  the  surplus  in  a  general  assignment  for  creditors ; 
if  the  assignment  itself  is  lawful,  the  fact  that  the  instrument 
provides  for  a  return  of  the  surplus  after  satisfying  the  claims 
of  all  the  creditors  is  not  objectionable,  because  the  law  would 
require  such  return.^  So,  for  the  same  reason,  a  provision 
saving  to  the  debtor  property  exempt  by  law,  or  its  equivalent 
in  value,^  shows  no  intent  to  defraud,  and  is  valid.^ 

The  same  doctrine  obtains  very  widely,  in  some  states  by 
statute,^  in  regard  to  cases  in  which  the  debtor-assignor  re- 
quires his  creditors  to  release  him  from  his  debts,  where  the 
fund  assigned  is  not  sufficient  to  pay  all  the  debts  in  full. 
The  effect  of  such  a  requirement  is  the  same  in  principle  as 

447  ;  Rowland  v.  Coleman,  45  Ga.  204;  See  FanreU  v.  BCaxweU,   84  Fed.  Bep. 

Dessar  v.  Field,  99  Ind.  548  ;  Anderaon  727. 

V.  Lachs,  59  Mias.  111.     As  to  other         *  Rainwater  v.  Steyens,  15  Mo.  ApfL 

prorisions  equivalent  to  what  would  be  644  ;  Hildebrand  v.  Bowman,  100  Penn. 

anthorizedby  law  see  Watson  V.  Butcher,  St.  580.     See    Baoaman's   Appeal,  90 

37  Hun,  891.  Penn.  St  178. 

>  See  e.  g.  Solomon  v.  Sparks,  27  Ga.  *  German  Bank  v.  Peterson,  69  Wis. 
885  ;  Watkins  v.  Jenks,  24  Ga.  431  ;  561 ;  Cribben  v.  Ellis,  69  Wis.  837 ; 
Mathis  V.  Radcliff,  28  Ga.  520.  Such  Muhr  v.  Pinover,  67  Md.  480 ;  Hartz- 
statutes  are  common.     See  chap.  28.  ler  v.  Tootle,  85  Mo.  23  ;  Anderson  v. 

>  Cunningham  o.  Norton,  125  U.  S.  Lachs,  59  Miss.  111. 

77,  that  it  did  not  avoid  the  assignment  *  £.  g.  in  Alabama,  Rey.  Code.  §  1866; 
that  statute  required  that  the  surplus  Price  v.  Mazange,  81  Ala.  701  ;  War- 
should  be  paid  into  court ;  Hubler  r.  ren  v.  Lee,  82  Ala.  440 ;  Stetson  v. 
Waterman,  33  Penn.  St.  414  ;  Lawrence  MUler,  36  Ala.  642  ;  Longmire  v.  Goode, 
9.  Norton,  15  Fed.  Rep.  853 ;  Moody  v.  88  Ala.  577  ;  Campbell  p.  Hopkins,  87 
Carroll,  8  S.  W.  Rep.  (Texas)  510  ;  In  Ala.  179.  Contra  by  statute  in  Mary- 
re  Mann,  32  Minn.  60  ;  Lininger  v,  land.  Pub.  Laws,  Art.  48,  §  18.  And 
Raymond,  9  Neb.  40  ;  Morgan  v.  Bogue,  in  Minnesota,  Denny  v.  Bennett,  128 
7  Neb.  429  ;  Beatty  v.  Dayis,  9  Gill,  U.  S.  489. 
211 ;  Johnson  v.  McAllister,  30  Mo.  327  ; 
Hempstead  v.  Johnston,  18  Ark.  123. 
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that  of  a  provision  for  the  return  of  part  of  the  property  or 
the  like  ;^  for  the  debtor  has  no  better  right  to  keep  from  his 
creditors  his  future  accumulations  than  he  has  to  keep  his 
present.  Some  of  the  cases  already  referred  to  show  this ; 
many  others  may  be  added.^  And  the  rule  applies  no 
doubt  equally  to  contemporaneous  agreements  out  of  the 
deed.' 

Assuming  that  the  case  is  not  affected  by  statute,  as  it  has 
been  in  many  states,  it  can  make  no  difference,  under  the 
New  York  doctrine,  whether  the  assignment  professes  to  turn 
over  all  the  debtor's  property  or  only  part  of  it.  The. prin- 
ciple is  the  same  in  both  cases;  all  non-assenting  creditors 
are  of  necessity  delayed.*    The  property  is  held  by  the  trus- 

^  *  In  my  view  the  right,  either  le-  48  Mich.  220 ;  Atkinson  v.  Jordan,  5 

gal  or  moral,  of  a  dehtor  to  provide  in  Ohio,  289 ;  Brown  v,  Knox,  6  Mo.  802  ; 

his  assignment  for  a  release  from  debts  Ingraham  v,  Grigg,  18  Smedes  &  M.  22  ; 

which  he  has  not  paid  stands  on  no  Green  v.  Trieber,  8  Md.   11  ;  Graves  v, 

better  grounds  than  a  right  to  secure  Roy,  18  La.  454 ;  Bennett  v.  Ellison,  23 

from  his  creditors  a  return  of  a  certain  Minn.  242  ;  Miller  v,  Conklin,  17  Ga. 

percentage  on  the  property  distributed,  480  ;  Wilde  v.  Kawlins,    1  Head,  84  ; 

or  an  engagement    that  his   creditors  Greely  v,  Dixon,  21  Fla.  412 ;  Carlton 

shall  give  him  a  new  credit.'    Grover  v.  Baldwin,  22  Texas,  724  ;  Baldwin  v. 

V.  Wakeman,  11  Wend.  187, 198,  228  ;  Peet,  lb.  708  ;  Clayton  v,  Johnson,  36 

Howell  V.  Edgar,  8  Scam.  417,  422.  Ark.  406,  reviewing  the  authorities,  and 

'  Seaving  v.  Brinkerhoff,  5  Johns,  deciding  in  favor  of  the  assignment ;  2 

CK  329  ;  Lentilhon  v,  Moffat,  1  Edw.  Kent,  Ck>m.  584.    The  rule  in  Alabama, 

Oh.  451 ;  Ames  v.  Blunt,  5  Paige,  13,  which  formerly  permitted   such  stipu- 

18 ;   Grover  v.  Wakeman,    11   Wend,  lations,  has  been  changed  by  statute. 

187 ;  Spaulding  v,  Strang,  88  N.  Y.  9  ;  Perry  Ins.  Co.  v.  Foster,  58  Ala.  51. 
8.  a  87  N.  Y.  135  ;  Haydock  v,  Coope,         In  two  or  three  of  these  cases  there 

63  N.  Y.  68,74;  McConnell  v.   Sher-  was  the  further  provision  that  the  surplus 

wood,  84  N.  Y.  622 ;  Hun}  t;.  Silsby,  should  be  turned  back  to  the  debtor. 

10  N.  H.  108 ;  Ingraham  o.   Wheeler,  Ingraham  v.  Wheeler,   6  Conn.  277  ; 

6  Conn.  277  ;   Wheeler  v.  Evans,   26  Howell  v,  Edgar,  2  Scam.  417. 
Maine,   183  ;    Pearson  v.    Crosby,   28         '  Comp.  Haydock  r.  Coope,  58  N.  Y. 

Maine,   261 ;    The  Watchman,    Ware,  68. 

232 ;  Howell  v.   Edgar,  8  Scam.   417  ;         *  Leitch  v.  Hollister,  4  Comst  211 ; 

Bamsdell  v.  Sigerson,   2  Gilman,    78 ;  Wakeman    v.   Grover,   11  Wend.  187 ; 

Conklingv.  Carson,  11  IlL  503  ;  Hardin  b.  c.  4  Paige,    28  ;    Austin  v.  Bell,  20 

p.  Osborne,   60  111.  98;   Hendersons.  Johns.  442  ;  Hyslop  v.  Clarke,  14  Johns. 

Bliss,  8  Ind  100,  108  ;  Butler  v,  Jaffray,  ^^8  ;  and  most  of  the  cases  cited  in  the 

12  Ind.  504  ;  Hubbard  v,  McNaughton,  I^t  note. 
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tees,  and  held  efFectively  until  a  surplus  is  found  after  paying 
the  assenting  creditors,  if  the  assignment  is  to  be  treated  as 
valid.  More  than  that,  the  professed  purpose  is  to  obtain  a 
discharge  on  part  payment ;  that  is,  where  the  debtor  is  sup- 
posed to  be  insolvent,  as  he  ordinarily  is  in  making  an  assign- 
ment. It  is  often  said  that  this  is  ^coercive,'  ^repressive,' 
and  '  unjust;'  and  so  it  is.  But  the  better  way  of  putting  it 
is  that  it  is  fraudulent.  It  is  fraudulent  in  the  plainest  sense, 
for  it  is  a  scheme  between  A  and  B  bv  which  one  of  the  two 
seeks  to  keep  his  property,  present  and  future,  from  the  reach 
of  C  his  creditor.  Indeed  it  could  make  no  difference  in  prin- 
ciple that  the  estate  of  the  debtor  turned  out  to  be  solvent, 
for  the  very  provision  requiring  a  release  contemplated  a  de- 
ficiency, thus  showing  the  intent  of  the  statute. 

In  several  of  the  states  however  a  distinction  is  taken 
between  the  two  cases  of  partial  and  general  assignments; 
stipulations  for  release  in  cases  in  which  the  debtor  turns 
over  but  part  of  his  property  being  held  obnoxious  to  law, 
while  in  cases  in  which  he  has  turned  over  all  his  property  such 
stipulations  are  sustained.^  This  latter  is  sometimes  due  to 
statute,  sometimes  apparently  to  a  feeling  that  the  assignment 
works  an  equitable  administration  of  laws  of  insolvency.  So 
far  as  the  rule  rests  upon  the  latter  ground,  it  certainly  is 
fallacious;  for  unless  the  proceeding  is  in  insolvency  or  in 
bankruptcy,  or  under  some  special  statute,  it  takes  away  the 
creditors'  rights,  quite  as  much  as  in  cases  where  the  assign- 
ment turns  over  but  part  of  the  debtor's  property.    Apart 

1  Thomas  v.  Jenks,  5  Rawle,  221 ;  ments,  §  185  ;  Miners'   Bank  Appeal, 

In  Te  Wilson,  4  Barr,  430 ;  Gordon  v.  67  Penn.  St.  198  ;  Wiener  v.  Dayis,  18 

Cannon,   18  Gratt.  887  ;  Skipwith  v.  Penn.  St  881. 

Cunningham,  8  Leigh,  271  ;  Rankin  v.  It  is  held  that  to  make  a  partnership 
Lodor,  21  Ala.  880 ;  McCall  v.  Hinck-  assignment  yalid,  with  exaction  of  re- 
ley,  4  Gill,  128 ;  Green  v,  Trieber,  8  leases,  the  individual  property  of  the 
Md.  11  ;  Bosenberg  v.  Moore,  11  Md.  partners,  as  well  as  the  partnership  prop- 
876  ;  Maughlin  v.  Tyler,  47  Md.  545.  erty,  must  be  turned  over.     Cleveland 

Legislation  has  changed  the  law  of  v.  Battle,  68  Texas,  111,  115  ;  Donoho 

Pennsylyania.      See    Burrill,    Assign-  v.  Fish,  58  Texas,  169. 
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from  statute  creditors  cannot  in  a  proper  administration  of 
law  be  compelled  to  yield  any  of  their  rights,  further  than  is 
necessary  in  the  very  nature  of  tin  assignment.  Unless  the 
case  is  brought  within  some  other  statute,  the  statute  of 
Elizabeth  governs  the  transaction,  and  avoids  the  circum- 
venting endeavor. 

Where  the  assignment  contains  a  provision  giving  authority 
to  the  assignee  or  trustee  to  compromise  or  compound  with 
creditors,  in  addition  to  the  provision  for  a  release,  the  case 
becomes  obviously  stronger  against  the  instrument ;  for  that 
is  a  case  which  looks  to  changing  the  very  rate  of  distribution 
fixed  upon  by  the  other  terms  of  the  assignment.  The 
creditors  compounded  with  will  receive  either  more  or  less 
than  their  distributive  share  under  the  general  terms  of 
the  trust ;  none  can  know  what  may  be  done,  or  how  far 
his  rights  will  be  interfered  with.^  The  terms  of  the  trust 
should  leave  nothing  open  or  unsettled,^  unless  the  con- 
trary has  become  established  law  enlarging  the  rights  of 
the  debtor. 

In  a  recent  case  ^  in  New  York  an  assignment  for  creditors 
contained  a  provision  that  the  assignee  might  have  the  right 
to  compromise  with  the  creditors,  parties  thereto,  for  aU  the 
debts  and  liabilities,  if  in  the  opinion  of  the  assignee  it  would 
be  advantageous  to  the  debtor  and  to  his  creditors  to  do  so. 
This  was  held  to  avoid  the  assignment,  as  being  within  the 
rule  declared  in  cases  of  provisions  for  a  release.  The  assign- 
ment was  further  considered  to  come  within  those  cases  in 
which  trusts  were  held  illegal  because  the  assignee  had  been 
invested  with  some  absolute  or  discretionary  power  beyond 
the  appropriation  of  the  assets  to  the  payment  of  the  debts, 
or  in  which  *  the  assignor  reserved  to  himself  a  power  over  the 

'  Wakeman  v,  G  rover,  4  Paige,  23,         *  lb. 
41  ;  s.  c.  11  Weiid.  187,  208;  McCon-         •  McConnell  r.  Sherwood,  84  N.  Y. 
nell  V.  Sherwood,  84  N.  Y.  522.     This    522. 
subject  will  be  considered  again,  in  a 
later  chapter. 
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future  direction  of  the  trust  fund,  or  an  interest  in  it  to  be 
taken  care  of  for  him  by  the  assignee.' 

All  that  has  been  said  applies  equally  to  cases  in  which  the 
assignment  is  intended  for  all  the  creditors,  or  for  but  part  of 
them.  The  provision  requiring  a  release  contemplates  in  any 
case  a  part  payment  in  discharge  of  the  whole  debt.  That  is 
an  attempt  at  circumvention  ;  and  the  assignment  is  a  fraud 
not  only  upon  such  of  the  preferred  creditors  as  refuse  the 
terms,  it  is  a  fraud  upon  all  the  creditors  alike.  For  it  is  to 
be  remembered  that  it  is  not  necessary,  to  enable  a  creditor 
to  defeat  a  conveyance  made  by  his  debtor,  that  the  convey- 
ance should  have  been  made  to  defraud  that  creditor;  fraud 
upon  one  creditor  is  a  fraud  upon  all.^ 

Sometimes  the  provision  for  a  release  is  attended  with  an- 
other, cutting  off  refusing  creditors  from  all  participation  in 
the  benefits  of  the  assignment,'  sometimes  with  one  which 
only  excludes  the  refusing  creditors  from  the  benefits  of  some 
preference  offered  to  them.  The  New  York  courts  would 
probably  treat  the  two  cases  as  standing  upon  the  same  foot- 
ing, condemning  both  alike;'  this  upon  one  and  the  same 
ground,  of  an  attempt  to  impair  or  unsettle  the  rights  of  cred- 
itors. A,  the  debtor,  makes  over  his  property  to  B,  and  then 
says  to  his  creditors,  *  Accept  the  terms  upon  which  I  have 
transferred  my  property  to  B,  and  you  shall  have  certain 
advantages ;  refuse  and  you  shall  have  less,  and  perhaps 
nothing.'  Any  creditor  may  well  declare  this  to  be  a  scheme 
to  unsettle  his  rights  and  so  to  circumvent  him,  and  may 
seize  the  property.  The  most  that  the  debtor  can  be  allowed 
to  do  is  to  establish  his  preferences  once  for  all,  without  con- 

1  Ante,  pp.  88,  89.  ■  Wakeman   v.    Grover,  11  Wend. 

*  Wilde  V,  Rawlings,  1  Head,  84 ;  187  ;  8.  c.  4  Paige,  28  ;  2  Kent,  Com. 

MiUer  v.  Conklin,  17  Ga.    480,  434 ;  586,  note  ;  Bunill,  Assignments,  §  195. 

treating  such  sfcipnlation  as  fraudulent.  Wakeman  v.  Grover  decides  that  the 

But  see  Heydock  v.  Stanhope,  1  Curtis,  debtor  must  settle  his  scheme,  not  leave 

471,  on  Rhode  Island  statutes ;  Jackson  it  open  to  change. 
v»  Lomas,  4  T.  R.  166. 
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dition.^  Other  courts  however  allow  the  debtor  to  degrade 
the  preferred  creditors,  upon  their  refusal,  to  the  level  of  the 
rest  for  whom  the  assignment  is  also  made.^ 

Thus  far  of  the  New  York  doctrine.  At  first  the  Massachu- 
setts doctrine  touching  trusts  and  reservations  in  favor  of  the 
debtor,  in  these  general  assignments,  appears  to  have  been 
in  accord  with  that  of  New  York  ;  indeed  it  followed  the  New 
York  doctrine  in  terms.  And  taking  the  term  ^  trusts  and 
reservations '  in  a  narrow  sense,  the  New  York  doctrine  still 
obtains  in  Massachusetts.  In  the  leading  case  ^  of  that  state 
an  insolvent  debtor  had  executed  an  assignment  of  all  his 
property  to  one  of  his  creditors  in  trust  to  sell  the  same  and 
out  of  the  proceeds  to  pay  the  whole  of  the  debt  due  to  the 
trustee,  a  certain  sum  to  the  debtor,  and  to  other  creditors 
who  should  execute  the  instrument  a  certain  proportion  of 
the  debts  due  them.  The  reservation  in  favor  of  the  debtor 
was  held  to  avoid  the  assignment  as  matter  of  law  ;  the  court, 
referring  to  a  well-known  New  York  decision,*  and  declaring 
that  where  the  defect  was  apparent  upon  the  deed  the  question 
of  its  effect  was  a  question  of  law.  ^  It  would  be  worse  than 
useless  to  submit  it  to  the  jury.' 

^  The   rale   appears    to   have  been  qairiug   an  al)6olnte   release  for  each 

rather  broadly  interpreted  in  Spaulding  creditor  who  accedes,   is    not    per  se 

V.  Strang,  37  N.  Y.  185,  and  88  N.  Y.  fraudulent  and  Toid.'    But  npon  this  it 

9.     But  see  the  explanation  of  that  is  safe  to  say,  in  the  light  of  later  eyents 

case  in  Haydock  v.  Coope,*  58  N.  Y.  and  of  present  practices,  that  Wakeman 

68,  74.  V.  Grover,  is  justified,  and  that  the  state 

'  2  Kent,  Com.  588,  584,  586,  note  ;  is  safer  under  the  stem  rule,  which  after 

Burrill,   Assignments,  §  195,   5th  ed.  all  is  only  the  true  rule  in  regard  to 

ChanceUor  Kent,  in  the  note  just  cited,  fraud,  than  under  a  rule  which  encour- 

declares  that  Wakeman  v.  OroTer,  supra,  ages  fraud.   Preferences  at  best  are  only 

18  'the  most  stem  decision  that  exists,  to  be  tolerated  (see  chap.  22),  as  the 

either  in  England  or  this  country,  on  widespread  legislation  against  them  suf* 

the  subject ; '   and  he  says  that   '  the  ficiently  shows  ;  the  debtor  should  not 

weight  of  general  authority,  both  Eng-  be  able  to  prefer  with  a  condition  and 

lish  and  American,  is  that  an  assign-  so  leave  everything  open  and  indeter* 

ment  by  a  debtor  of  aU  his  property  for  minate. 

the  payment  of  his  debts,  and  at  the  *  Harris  «.  Sumner,  2  Pick.  129. 

same  time  giving  preferenoes,  and  re-  *  Murray  o.  Bigge,  15  Johns.  588. 
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Shortly  afterwards  however  a  distinction  was  taken  ^  which, 
as  a  matter  of  principle,  might  be  considered  as  an  abandon- 
ment of  this  position,  though  it  has  not  been  so  treated  by  the 
courts.  An  insolvent  debtor  assigned  his  property  in  trust 
for  the  benefit  of  all  his  creditors,  upon  condition  that  those 
only  should  be  entitled  to  dividends  who,  within  a  certain 
time,  should  become  parties  to  the  assignment,  and  that  the 
surplus,  if  any,  and  the  dividends  of  non-assenting  creditors, 
should  be  paid  over  to  the  debtor.  It  was  held  that  there 
was  nothing  in  this  to  make  the  assignment  even  prima  facie 
fraudulent  against  the  refusing  creditors ;  the  court  declaring 
that  the  ^  presumption '  was  that  the  object  of  the  provision 
was  to  hasten  the  creditors  and  bring  the  business  to  a  speedy 
conclusion.^  And  as  this  expresses  the  settled  rule  of  law  in 
Massachusetts,  it  will  be  seen  that  cases  of  this  kind  are  not 
looked  upon  even  with  the  degree  of  disfavor  in  which  mort- 
gages with  benefits  reserved  to  the  debtor  are  regarded ;  the 
latter  showing  prima  facie  an  intent  to  defraud.^ 

From  one  point  of  view  the  effect  of  the  decision  last  stated 
is  only  this,  that  the  courts  of  Massachusetts  sanction  the 
debtor's  putting  a  species  of  pressure  upon  his  creditors  to 
cause  them  to  assent  to  an  assignment  drawn  up  by  himself, 
and  the  giving  to  the  debtor  a  claim  as  creditor  to  lapsed 
dividends.  So  far  as  any  rights  of  the  debtor  are  concerned, 
in  regard  to  such  dividends,  the  decision,  as  interpreted  by 
later  cases,  goes  no  further ;  there  is  no  forfeiture,  and  there 
could  be  none  under  constitutional  law,  of  the  non-assenting 

1  Andrews  v.  Ludlow,  5  Pick.  28.  Masa.  839,  842,  where  it  is  said  that 

<  '  This  case  is  therefore  not  like  the  if  the  property  tamed  over  is  not  ex- 

case  of  Harris  v.  Samner,  2  Pick.  129  oessiye,   *no  ligury  Is  done  to  other 

[supra],  in  which  a  large  provision  was  creditors,  if  there  be  a  stipulation  that 

secured  to  the  debtor  unconditionally.*  the  surplus  over  the  debts  and  indemni* 

The  same  doctrine  in  regard  to  pro-  ties  sbaU  enure  to  the  use  of  the  debtors.* 

visions  for  a  return  of  a  surplus  by  Parsons,  C.  J.    This  statement,   it  is 

preferred  creditors  had  been  laid  down  probable,    established    the  piactioe   in 

by  the  court  of  Massachusetts  as  early  Massachusetts. 

as  in  the  year  1810.    Sterens  v,  BeU,  6  *  Ante,  p.  259. 
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creditors'  rights ;  the  lapsed  dividends  due  the  assignor  do 
not  become  exempt  from  such  creditors ;  if  not  already  paid 
over,  they  may  be  attached  by  trustee  (garnishment)  process 
in  the  hands  of  the  assignee,^  and  this  though  other  creditors 
have  afterwards  agreed  to  the  assignment.^ 

From  another  point  of  view  the  effect  of  the  decision  is 
different.  The  validity  of  the  assignment  (when  not  trenching 
upon  statute)  is  recognized  ;  and  the  assignee  must  accord- 
ingly have  reasonable  time  for  carrying  it  out,  otherwise  the 
assignment  would  be  worthless  and  practically  invalid.  The 
result  is  that  creditors  are  compelled,  by  act  of  the  debtor  not 
assented  to,  to  forbear  to  sue ;  that  is,  the  courts  have  sanc- 
tioned, and  so  made  lawful,  the  attempt  of  the  debtor,  with 
the  aid  of  one  of  his  creditors,  to  cut  down  the  rights  of  the 
other  creditors.^  Creditors  are  not  bound  to  assent  to  the 
assignment,^  but  their  rights  are  much  abridged  by  law  if  they 
do  not.  And,  whatever  may  be  true  of  other  cases,  here 
there  is  a  personal  intent  to  delay  them.  It  would  be  hard 
to  reconcile  all  this  with  the  statute  of  Elizabeth,  that  is,  as 
an  original  question,  before  the  law  had  as  yet  extended  the 
rights  of  debtors ;  and  as  for  the  distinction  between  such  a 
case,  and  a  case  in  which  a  sum  of  money  or  a  piece  of  prop- 
erty is  to  be  given  to  the  debtor-assignor  'unconditionally, 
it  would  have  been  consistent  to  overrule  the  previous  de- 
cision. If  a  creditor  refuse  to  accept  the  assignment,  the 
lapsed  dividend  becomes  payable  *  unconditionally '  to  the 
debtor,  and  the  two  cases  are  the  same. 

The  distinction  however,  as  we  have  before  said,  appears 

*  Bradford  v,  TappaD,  11  Pick.  76,         «  Bradford  v,  Tappan,  supra. 
78 ;  FaU  River  Iron  Works  v.  Croadcs  »  Mechanics*   Bank  r.   Eagle  Sngar 

15  Pick.  11, 16  ;  Grocers*  Bank  v.  Sim-  Refinery,  109  Mass.   88.       The  fraud 

mons,  12  Gray,  440  ;  Leland  r.  Drown,  referred  to  in  this  case  is  fraud  other 

ibi  437.     But  even  this  right  may  be  than  that  of  the  text 
cut  off  by  sale  of  the  property  under         ♦  Fall  River  Iron  Works  v.  Croade, 

the  assignment      Leland   p.    Drown,  snpnu 
supra. 
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still  to  obtain.^  In  the  first  case  cited  it  appeared  that  an 
insolvent  debtor  had  assigned  his  property,  in  consideration, 
as  the  deed  stated,  of  a  bond  and  notes.  The  assignee,  it 
appeared,  had  given  a  bond,  as  part  consideration,  for  the 
payment  of  the  debts  of  the  assignor,  and  for  the  rest  four 
promissory  notes,  which  were  put  into  the  hands  of  the 
assignor ;  that  is,  so  much  was  to  be  paid  back  to  him.  The 
court  held  the  deed  void  towards  other  creditors ;  it  mattered 
not  that  the  reservation  did  not  appear  upon  the  face  of  the 
deed.* 

In  Massachusetts  the  courts  at  first  took  the  same  position 
in  regard  to  provisions  for  release  as  that  maintained  by  the 
courts  of  New  York.  The  leading  Massachusetts  case  '  con- 
tains a  well-considered  examination  of  the  subject  by  one  of 
the  masters  of  the  law,  Chief  Justice  Parsons.  The  case  was 
replevin  of  a  vessel,  against  an  ofiicer,  who  had  attached  the 
vessel  in  a  suit  by  a  certain  creditor  as  the  property  of  his 
debtors.  The  debtora,  becoming  insolvent,  had  executed  to 
the  plainti^s,  creditors,  an  assignment,  by  way  of  a  bill  of 
sale,  of  their  property,  including  this  vessel.  The  deed  pre- 
ferred certain  creditors,  who  were  to  be  paid  in  full,  and 
provided  that  what  was  left  should  be  distributed  pro  rata 
among  other  assenting  creditors,  on  four  conditions:  (1)  a 
release  of  every  species  of  legal  process  which  they  might 
have  commenced  against  the  debtors;  (2)  adjustment  of 
their  demands  by  the  plaintiffs,  agents  or  attorneys  appointed 

>  Piatt  V.    Brown,    16  Pick.    553 ;  the  resenration  was  proved  by    other 

Nostrand  v.  Atwood,  19  Pick.  281.  285,  evidence.     This  fact  being  established 

286.     See  also  Qoincj  v.  Hall,  1  Pick,  by  the  verdict,  —  and  it  was  left  to  the 

357.  jury  to  decide  upon  it  from  the  evidence, 

«  Wilde,  J. :  'The  only  distinction  —we  can  see  no  distinction  in  principle 

between  that  case  [Snmner  v.  Harris,  between  the  two  cases.* 
snpra]  and  this  is,  that  there  the  frand-         •  Widgery  v,  Haskell,  5  Mass.  144. 

nlent   reservation   in   favor  of  the  as-  The  case  is  vexed  in  Rand's  edition  of 

signor  was  apparent  npon  the  face  of  the  Reports  by  a  series  of  ill-infonned 

the  instrument  itself,  and  in  this  case  and  impertinent  notes. 
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by  the  debtors ;  (8)  a  release  of  all  their  demands  against 
the  debtors ;  (4)  notice  of  their  assent,  within  six  months. 
It  was  held  that  the  plaintiffs'  title-deed  to  the  ship  was 
fraudulent  and  void. 

The  court  said  that  the  deed  purported  to  be  made  for  the 
benefit  of  certain  creditors,  and  then  for  the  other  creditors  ; 
but  it  was  evident  that  the  intent  of  the  parties  went  much 
further,  —  it  was  intended  ^  to  compel  the  discharge  of  the 
grantors  from  all  their  debts  by  locking  up,  from  every  cred- 
itor who  would  not  discharge  them,  every  part  of  the  estate 
of  the  grantors.'^  An  insolvent  debtor  could  not  make  a 
bankrupt  law  for  himself.  He  might  prefer  one  creditor  to 
another ;  but  even  the  preferred  creditor  could  not  be  bound 
except  by  assenting.  If  he  did  not  consent,  nothing  passed, 
and  the  property  intended  to  be  conveyed  remained  liable 
to  attachment.  Nor  could  the  debtor  convey  his  property  in 
trust  to  pay  his  creditors  without  the  creditors'  assent.^ 

^  To  this  there  is  a  note  in  Rand's  subject  now  nnder  consideration ;   the 

ed.  of  the  Reix>rts  which  shows  that  the  sole  question  is  of  the  effect  of  a  re« 

editor  did  not  fully  understand  the  case,  quirernent  of  release. 
The  'intent'  referred  to  by  the  court         *  The  same  learned  Judge  appears 

of  course  was  not   expressed  by  the  however  to  have  considered  that  there 

deed  ;  but  the  effect  of  the  deed  was  as  was  a  distinction  between  cases  in  which 

if  snch  intent  had  been  expressed,  —  it  the  debtor  sought  as  now,  by  the  terms 

was  the  natural  meaning  of  the  provision  of  the  assignment,  to  cut  off  refusing 

for  release.    The  debtors  said  to  their  creditors  from  all  benefit  of  the  property 

creditors,  '  Release  us,  or  you  shall  have  turned  over,  and  cases  in  which  the 

nothing ;  we  give  our  property  to  trus-  creditors  were  only  to  release  the  debtor 

tees  who  wiU  hold  it,  unless  you  accept  on  his  turning   over  to  them  all  his 

our  terms.*  property  without  reserve,  from  liability 

It  was  also  observed  that  it  was  not  in  respect  of  his  future  accumulations. 

enough  that  the  creditors  should  release,  For  soon  after  the  foregoing  case  was 

on   part  payment  only;    their  claims  decided  the  Chief  Justice  said:    'At 

must  be  adjusted,  not  by  a  jury  of  im-  common  law  every  man  might  prefer 

partial  men,  but  by  the  plaintiffs,  who,  any   creditor,    and   might   pledge   his 

being  creditors,  had  an  interest  to  cut  property,  snd  convey  it  in  trust,  so  that 

down  all  the  debts  except  those  due  to  no  fraud  resulted  to  others  ;  and  if  he 

themselves.  stripped  himself  of  all  his  property  in 

To  this  passage  there  is  another  note  favor  of  any  one  creditor,  leaving  him- 

quite  wanting  in  point.     But  the  pro-  self  quite  destitute,  no  other  creditor 

vision  for  adjustment  is  no  part  of  the  had  legal  cause  of  complaint,  if  the 

VOL.  II. — 19 
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Although  all  this  was  said  in  a  judgment  evidently  deliber- 
ate and  considered,  and  apparently  intended  as  an  adjudica- 
tion of  the  question  y  it  has  in  later  cases  been  observed  that  it 
was  unnecessary  to  the  determination  of  the  case  to  decide 
that  the  provision  for  a  release  invalidated  the  assignment ; 
for  there  were  other  grounds  sufficient  to  sustain  the  actual 
decision  against  the  plaintiffs.  That  is,  the  language  of  the 
court  was  no  more  than  obiter  dictum.^  And  later  cases,  for 
which  this  intimation  prepared  the  way,  have  silently  or 
expressly  supported  provisions  for  release.^    This  however  is 

transaction  was  honest  and  for  a  valu-  attached  before  she  came  into  the  actual 

able  consideration.'    Stevens  o.  Bell,  6  possession  of   the    assl^iees.      It    was 

Mass.  889,  842.  an  important  consideration  too  in  that 

No  doubt  there  is  a  wide-spread  and  case  that  property  to  an  amount  suffi- 

rightful  feeling  in  favor  of  such  a  dis-  cient  to  pay  the  demands  of  the  cred- 

tinction ;  all  statutes  of  assignments,  itors  particularly  provided  for  in   the 

insolvency,  and  bankruptcy  are  founded  assignment,  and  those  of  the  assignees 

upon  it.     The  difficulty,  as  has  been  themselves,  who  were  also  creditoi-s,  had 

pointed  out  ante,  p.  289,  is  that  in  cases  been  received,  ...  so  that  the  ship  .  .  • 

<nU  of  statute  the  debtor,  by  the  assign-  was  not  needed  for  those  purposes,  and 

ment,  is  seeking  to  make  a  bankruptcy  if  the  right  of  the  assignees  had  been 

law  for  himself ;  that  is,  he  is  endeav-  established,  they  could  only  have  held 

oring  to  compel  his  creditors  to   sur-  in  trust  for  the  general  creditors  .  .  . 

render  their  right  to  payment  in  full,  —  It  is  not  therefore  a  necessary  inference 

to  the  benefit  of  his  future  accumula-  from  that  decision  that  the  clause  in  the 

tions  as  well  as  to  that  of  his  present  assignment  •   .    .  rendered  the  whole 

effects  if  the  latter  are  not  sufficient,  conveyance  Toid.' 
Such  right    the  creditors  have,    until         *  Andrews  v.  Ludlow,  5  Pick.  28 ; 

statutes,  and  proceedings  under  statutes,  Lupton   v.  Cutter,  8  Pick.  298;  Nos- 

haye  taken  it  away.     In  a  word  then  trand  v.  Atwood,  19  Pick.    281.     See 

the  attempt  to  exact  a  release,  being  an  Halsey  v.     Whitney,    4   Mason,    206, 

attempt  to  impair  rights,  shows  an  in-  where  it  is  considered  that  opinion  and 

tent  to  defraud.  practice  had  fixed  the   rule  in  Massa- 

1  In  Borden  v.  Sumner,  4  Pick.  265,  chusetts.    At  p.  230  of  the  report  the 

266,  it  was  said  concerning  objection  to  learned  judge  indicates  that  his  own 

a  provision  for  release  :  '  This  seems  to  opinion  was  adverse  to  the  rule  in  Massa- 

have  been  one  of  the  grounds  for  setting  chusetts.     This  case  of  Halsey  v.  Wbit- 

aside  a  similar  conveyance  in  the  case  of  ney  has  been  much  considered,  and  in 

Widgeryv.  Haskell,  5  Mass.  144,  though  the  main    unfavorably.      See    Burrill, 

in  that  case  the  question  as  to  the  valid-  Assignments,  §  194,  5th  ed. 
ity  of  the  assignment  was  limited  to  a         Whether  any  distinction    would  be 

ship,  which  was  embraced  within  the  taken  a^^ainst  stipulations    for  release 

general  terms  of  the  conveyance  but  was  where  the  assignment  turned  over  but 


CHAP.  XI. J       INTENT :    ASSIGNMENtS  FOR   CREDITORS.      .291 

consistent  with  the  rule  sustaining  provisions  for  turning  over 
to  the  debtor  an  unclaimed  surplus ;  there  is  no  distinction 
between  a  present  return  of  property  and  a  grant  of  future 
ease  and  enjoyment. 

What  has  thus  come  to  be  accepted  in  Massachusetts  has 
obtained  for  law  in  some  other  states.^  Even  the  courts  of 
New  Hampshire,  where  the  strict  rule  in  regard  to  trusts  and 
reservations  in  favor  of  the  debtor  has  always  obtained,  at 
first  followed  the  rule  in  Massachusetts  in  regard  to  provis- 
ions for  release;^  but  afterwards  the  law  was  changed  by 
statute.^  It  is  however  to  be  remembered  that  the  question 
in  Massachusetts,  as  everywhere  else,  is  one  of  the  extent  of 
creditors'  rights ;  in  Massachusetts,  and  wherever  else  the 
Massachusetts  rule  has  been  adopted,  creditors'  rights  have 
been  much  abridged  by  the  decisions  of  the  courts,  and 
credits  must  now  be  extended  accordingly.  What  constitutes 
a  fraudulent  intent  remains  the  same ;  it  is  made  out  when 
the  debtor,  with  the  aid  of  one  or  more  of  his  creditors,  goes 
far  enough  to  cross  the  line  which  separates  his  rights  from 
those  of  his  other  creditors. 

port  of  the  debtor^s  property  does  not  Johnson,   86  Ark.   406,   reviewing  the 

appear ;  probably  not.     See  Nostrand  v.  aathorities.    In  Brasbear  v.  West,    7 

Atwood,  19  Pick.  281,  apparently  a  case  Peters,  608,  a  case  touching  Penusyl- 

of  partial  assignment.  vania  law,  the  court  felt  bound  to  accept 

1  Hall    V.    Denisou,    17  Vt.    810 ;  the  view  of  the  courts  of  that  state, 

Hayen  v,   Richardson,    5  N.  H.   118  ;  but  did  so  reluctantly.     Marshall,  C.  J. 

Fox  V.  Adaui8>  5  Greenl.  245  ;  Canal  said :  '  We  are  far  from  being  satisfied 

Bank    v.    Cox,  6  Greenl.   895 ;    Lee's  that  upon  general  principles  such  a  deed 

Appeal,  9  Barr,  804 ;  Bayne  v.  Wylie,  ought  to  be  sustained.'     The  law  of 

10  Watts,    809  ;    Mechanics'  Bank  v.  Pennsylvania  has  since  been  changed  by 

Gorman,  8  Watts  k  S.    804  ;    Sheep-  statute.  See  Burrill,  Assignments,  §  185, 

shanks  v.  Capen,    14  Serg.  &  R.  85  ;  5th  ed.     As  to  Minnesota  law,  which 

Wilson  o.  Eneppley,  10  Serg.  &  R.  439  ;  is  statutory,  see  Denny  v.  Bennett,  128 

Cheever  v.  Clarke,  7  Sei^.  &  R.  510 ;  U.  S.  489,  affirming  Bennett  v.  Denny, 

Coakley  v.  Weil,  47  Md.  277  ;  Maugh-  83  Minn.  530. 
Un  V.  Tyler,  ib.  545,  if  all  the  debtor's         *  Haven  v,  Richardson,  supra, 
property  is  turned  over ;   Clayton  v,         *  Hurd  v.  Silsby,  10  N.  H.  108. 
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CHAPTER  XII. 

INTENT  TO  DEFRAUD  CONTINUED:    ASSIGNMENTS  CON- 
TINUED:    'HINDER  AND  DELAY,'  ETC. 

It  has  well  been  said  ^  that  there  is  a  necessary  difficulty 
in  sustaining  assignments  against  the  objection  of  creditors, 
even  when  as  free  as  possible  from  all  objectionable  prori- 
sionsy  for  of  necessity  the  assignment  delays  the  creditors ; 
there  must  be  some  delay  in  completing  the  arrangements 
for  carrying  the  assignment  into  effect,  and  in  upholding  the 
trust  the  courts  must  require  the  non-assenting  creditor  to 
stay  his  hand  until  the  trustee  is  appointed  and  has  time  to 
get  in  the  estate.'  So  much  is  allowed  by  law  for  the  sake 
of  upholding  a  common  practice.^  Further  than  this  howerer 
the  New  York  law  will  not  go ;  and  if  other  delays  are  made 
necessary  by  the  instrument,  it  will  have  no  validity  against 
those  who  refuse  to  accept  its  terms.^     There  is  then  an 

1  Selden,  J.  in  Dunham  «.  Water-         '  In  England  a  general  assignment 

man,  17  N.  Y.  9.  would  be  an  act  of  bankruptcy,  and  so 

'  Hanselt  v.  Yilmar,  76  K.  Y.  680.  throw  the  whole  matter  into  court,  at 
This  is  sometimes  provided  for  by  stat-  the  will  of  non-assenting  creditors  ;  the 
nte  ;  and  in  such  cases  it  seems  that  assignment  defeating  itselt  Bank- 
creditors  must  await  the  completion  of  ruptcy  Act,  1888,  46  &  47  Yict  c  52, 
the  assignment   before    attaching  the  §  4,  (a). 

property,    though   the   assignment    is        ^  Nicholson  v.  Leavitt,  6  N.  Y.  510 ; 

itself  alleged  to  be  fraudulent.    Coots  Brigham  v,  Tillinghast,  13  N.  Y.  215, 

«.  Eadford,  47  Mich.  87.  »  220 ;  Dunham  «.  Watennan,  17  N.  Y. 

In  New  York  the  creditor  must  have  9  ;  Jessup  i\  Hulse,  21  N.  Y.  168,  169  ; 

obtained  and  docketed  judgment  against  Yan  Nest  v.  Yoe,  1  Sandf.  Ch.  4,  9 ; 

his  debtor  before  he  can  proceed  against  Knight  v.  Packer,  12  K.  J.  Eq.  214  ; 

an  assignment  which  is  not  more  objec-  Gardner  «.  Commercial  Bank,  IS  B.  I. 

tionable  than  any  assignment  in  itself  155,  167  ;  Pierson  v.  Manning,  2  Mich, 

must  be.    Spring  v.  Short,  90  N.  Y.  445  ;  McCleery  v.  Allen,  7  Keb.  21. 
588.  In  Dunham  v.  Waterman,  Selden,  J. 
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intent  to  defraud  within  the  meaning  of  the  statute  against 
fraudulent  conveyances;  intent  to  hinder  or  delay  is  intent 
to  defraud;  ^hinder/  ^ delay/  and  ^defraud'  are  practical 
equivalents  in  the  civil  administration  of  the  statute.^ 

said  :  'General  assignments  in  trust  for  Leavitt,  supra,  said  : '  A  positive  intent 

the  pa3rment  of  debts  are,  for  the  most  to  defraud  always  does  exist  where  the 

part,  an   American   deyice.  .  .  .  The  inducement  to  the  trust  is  to  hinder 

history  of  these   assignments  in  this  and  delay  creditors,  since  the  right  of 

state    tends  to    show  that  they  were  a  creditor  to  reoeiye  his  demand  when 

originally  an  invention   by  debtors  in  due  is  as  absolute  as  the  right  to  receive 

failing  circumstances,  designed,  not  for  it  at  aU.'    That  is,  the  intent  to  impair 

the  benefit  of  their  creditors,  but  to  the  right,  or  the   'endeavor  to  alter 

perpetuate  their  own  control  over  the  rights  *  of  our  definition  of  fraud,  is  an 

property  in  their  hands.'    See  also  the  intent  to  defraud  ;  it  is  actual  and  not 

language    of    Mr.    Senator    Tracy   in  merely  constructive  fraud,  because  it  is 

Grover  v,  Wakeman,   11  Wend.   187»  the  fraud  of  the   statute.      See  also 

818.  Brigham  v.  Tillinghast,  supra ;  Og^len 

In  Tillinghast  v.  Brigham  the  court  v,  Peters,  21  N.  Y.  28,  25,  '  if  the  in- 

says  :  '  The  true  rule  to  be  observed  is  tention  is  to  hinder  or  delay  creditors, 

this  :  An  insolvent  debtor  may  make  an  the  transaction  is  fraudulent.' 

assignment  of  all  his  estate  to  trustees  The  same  doctrine  is  laid  down  by 

to  pay  his  debts,  with  or  without  pref-  other  courts.     Thus  in  Buck  v,  Sher- 

erences ;  but  such  assignees  are  bound  man,  2  Doug.  176  (Mich. ),  the  court 

to  make  an  immediate  application  of  says  that  '  an  express  [i.  e.  personal]  in- 

the  property.    And  any  provisions  con-  tent  to  commit  tmnd  is  not  necessaiy  in 

tained  in  the  assignment  which  shows  order  to  render  a  conveyance  fraudulent 

that  the  debtor,   at  the   time  of  its  as  against  creditors.     It  Ib  sufficient  if 

execution,    intended  to   prevent  such  the  effect  of  the  conveyance  ]a  to  delay 

immediate  application  will  avoid   the  or  hinder  creditors  in  the  collection  of 

instrument,  because  it  was  made  with  their  debts.'    Later  by  the  same  court : 

"  intent  to  hinder  and  delay  creditors  '  If  an  assignment  by  a  debtor  in  failing 

in  the  collection  of  their  debts."    Such  circumstances  is  drawn  in  such  a  man- 

an  intent,  expressed  in  the  instrument  ner  as  that  it  must  necessarily,  in  its  ex- 

or  proved  aliunde,  Ib  fatal  alike  by  the  ecution,  tend  to  hinder  or  delay  credi- 

language  of  our  statute  and  the  well-  tors  unprovided  for,  in  the  collection  of 

settled  adjudications  of  the  English  and  their  debts,  then  the  legal  presumption 

American  courts.'  arising  upon  the  face  of  the  instrument 

Sales  by  an  insolvent  debtor  on  long  is  that  it  was  framed  with  that  intent.' 

and  unusual  credit  having  the  neces-  Pierson  v.  Manning,  2  Mich.  445,  454. 

sary  effect  to  delay  creditors  are  invalid  The  Supreme  Court  of  Pennsylvania  in 

against  them.    Roberts  v.  RadcUff,  85  Mitchell  v.  Stiles,  18  Penn.  St.   806, 

Kans.  502  ;  Kurtz  v.  Miller,  26  Kans.  809,   speaking  also  of  assignments  for 

814,  sale  to  son,  having  no  property.  creditors :    '  Delay   is   incident  to   all 

^  To  the  objection -that  an  intent  to  human  affairs.  .  •  ,  But  in   this  and 

delay  or  hinder  was  not  an  intent  to  all  its  kindred  cases  the  delay  is  by  the 

defraud,    the   court    in   Nicholson  v.  will  of  the  grantor,  and  the  hindrance 
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We  hare  seen  that  it  is  no  ground  for  objecting  to  convey- 
ances in  trust  for  creditors,  according  to  Virginia  law,  that 
the  creditors  are  put  off  (even  with  full  enjoyment  of  the 
property  by  the  debtor)  for  some  definite  period  of  time, 
which  may  be  for  several  years;  for  that  would  not  defeat 
the  purpose  of  the  trust,  —  the  test  of  validity  in  that  state.^ 
In  other  states  the  rule  is  commonly  stated  in  terms  allowing 
the  debtor  to  fix  a  reasonable  time  for  getting  in  and  dispos- 

and  obstruction  to  the   crediton   are  is  true  the  last  two  cases  related  to 

stipulated  for  in  the  deed ;  a  very  differ-  bankruptcy  law,  but  no  distinction  has 

ent  affair  indeed  [i.  e.  from  delay  *  inci*  ever  been  suggested  on  that  footing, 

dent  to  all  human  affairs '].    And  it  Burrill  indeed  admits,  in  the  next  sec- 

is  from  this  circumstance  the  law  in-  tion,  that  the  law  has  been  expounded 

fers    the  intent.'    See    also   Bupe    v.  in  England  as  well  as  in  this  country 

Alkire,   77  Mo.   641 ;  Bixby  p.  Cars-  contrary  to  his   view.      Assignments, 

kaddon,  55  Iowa,   538.    The  shorter,  §  838.    8o  far  as  our  statntes  in  general 

and  it  is  believed,  more  correct  way  of  are  concerned  the  learned  author  ap« 

putting  the  case  is  to  say,  as  we  have  proves  of  the  construction  which  gives 

elsewhere  suggested,  that  the  intent  to  to  the  word  '  intent  *  the  more  liberal, 

defraud  of  the  statute  is  a  technical  L  e.  technical  meaning.    lb.,  sub  fin. 

term,  and  is  established  by  the  doing  So  far  as  the  penal  aspects  of  the  stat- 

of  certain  acts,  one  of  which  is  an  ute  of  Elizabeth  are  concerned  there 

attempt  by  the  debtor  to  extend  the  may  be  a  distinction  of  the  kind.    See 

time  of  payment  of  his  debt  without  ante,  p.  9. 

the  creditor's  consent.  Burrill  seeks  Further  it  is  clear  enough,  though 
to  show  that  the  intent  of  the  statute  the  contrary  has  sometimes  been  sup- 
of  Elizabeth  is  stronger  than  that  of  posed  (see  for  instance  Burgert  v. 
most  of  our  American  statutes,  requir-  Borchert,  59  Mo.  83 :  Hickox  p.  Elliott, 
ing  for  all  three  words  alike,  '  hinder,'  22  Fed.  B.  21),  that  Parliament  had  no 
'  delay,'  '  defraud/  an  actual  personal  thought  of  any  distinetion  between  the 
intent  Assignments,  §§  382,  referring  words  '  delay,  hinder,  or  defraud  ;  *  they 
to  the  special  language  of  the  context,  are  simply  alternative  equivalents,  used 
'devised  and  contrived,'  '  purpose  and  out  of  caution  to  make  clear  the  mean- 
intent'  But  the  modem  English  au-  ing.  Nothing  was  or  is  more  common 
thorities  are  the  effectual  answer ;  '  in-  than  to  use  equivalents  in  that  way. 
tent,'  as  applied  to  each  of  the  words,  *  Many  such  pleonasms  [as  hinder  and 
has  become,  if  it  was  not  always,  a  delay]  are  to  be  found  in  old  English 
technical  term  in  England  as  well  as  in  statutes,  where  they  are  introduced  for 
the  United  States.  See  e.  g.  the  much  caution's  sake,  more  than  with  any  pre- 
cited  authority  Freeman  v.  Pope,  L.  R.  else  idea  as  to  what  they  were  intended 
5  Ch.  538  ;  ante,  p.  83  ;  Ex  parte  Jack-  to  effect'  Robertson,  J.  in  Read  v. 
son,  14  Ch.  D.  725,  C.  A. ;  ante,  p.  10,  Worthington,  9  Bosw.  628. 
note  3  ;  Ex  parte  Chaplin,  26  Ch.  D.  ^  Ante,  p.  232 ;  Cohn  v.  Ward,  32 
819,  831,  C.  A. ;  ante,  p.  7,  note  1.  It  W.  Va,  84. 
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ing  of  the  effects,^  since  the  law  itself  would  allow  such  time.^ 
The  courts  of  New  York  would  no  doubt  accept  such  a  rule ; 
the  differences  in  the  authorities  would  then  relate  to  the  in- 
terpretation of  the  rule.  In  New  York  the  rule  would  be  very 
narrowly  interpreted;  it  would  require  the  exercise  of  dili- 
gence in  carrying  out  and  terminating  the  business.  A  pro- 
vision for  ^all  convenient  despatcli'  would  be  proper,  and 
advisable.' 

What  would  constitute  reasonable  time  would,  at  least  un- 
der the  New  York  rule,  depend  much  upon  the  nature  of  the 
business  and  the  situation  of  the  property,  viewed  with  regard 
to  a  speedy  and  diligent  disposition  of  the  trust ;  not,  it  should 
be  observed,  with  a  view  to  preventing  a  sacrifice,  as  by  wait- 
ing for  a  rise  in  prices  or  a  more  favorable  market.^    The 

1  Randlett  v.  Dole,  10  N.  H.  458;  '  'All  convenient  despatch  was  the 

Stevens  v.    Bell,   6    Mass.    839,   843  ;  best  limit ;  and  it  put  the  execution  of 

Adlnm  v.  Yard,  1  Rawle,  168  ;  Knight  the  trust  under  the  control  of  a  court 

V.  Packer,  12  N.  J.  £q.  214  ;  Hafner  of  equity,  and  with  it  the  conduct  and 

V.  Irwin,  1  IrerL  490  ;  Hardy  v.  Skin-  fidelity  of  the  trustee.'    Nelson,  J.  in 

ner,  9  Ired.  191 ;  Perry  v.  Foster,  58  Cuuningham  v.  Freeborn,  11  Wend.  240, 

Ala.   602  ;  Mitchell  v,  Beal,  8  Yei^  255.      See  also  Burrill,   Assignments, 

134 ;  Bennett  v.  Union  Bank,  5  Humph.  §  219,  5th  ed. 

612  ;  Young  «.  Hail,  6  Lea,  175  ;  Far-  «  Van  Nest  r.  Yoe,  1  Sandf.  Ch.  4, 

mers*  Bank  «.  Douglas,  11  Smedes  &  8 ;  Ogden  v.  Peters,  21  N.  Y.  28,  25  ; 

M.   469 ;   Henderson  v.  Downing,    24  Jessup  v.  Hnlse,  ib.  168,  171 ;  Means 

Hiss.   106 ;  Hempstead  v.  Johnston,  18  v.  Dowd,  128  U.  S.  273 ;  Maughlin  v. 

Ark.  123.  Tyler,    47   Md.  545  ;  German  Bank  v. 

*  Stevens  v.  Bell,  supra ;  HoUister  v.  Nunes,  80  Ky.  334 ;  Vernon  v.  Morton, 

Loud,  2  Mich.  309.  See  Gore  v.  Clisby,  8  Dana,  247,  268  ;  Ward  v.  Trotter,  8 

8  Pick.  555,  559 ;  Hower  v,  Geesaman,  T.   B.   Mon.  1  ;  Knight  o.  Packer,  12 

17  Sei^.  &  R.  251.     So  of  other  pro-  N.  J.  £q.  214  ;  Livermore  v.  McNair, 

visions  giving  no  greater  powers  than  84  N.  J.  Eq.  478  ;  Sutton  v.  Hanford, 

the  law  would  give.     Planters'  Bank  v.  11   Mich.  513;  Palmer  v.   Mason,  42 

Clarke,  7  Ala.  765,  power  to  permit  the  Mich.  146  ;  Bernard  v.  Barney  Myro- 

debtor  to  hold  and  manage  the  property,  leum  Co.  147  Mass.  856,  859 ;  Gardner 

It  is  sometimes  said  that  where  no  v.  Commercial  Bank,  95  III.  298  ;  Gard- 

time  18  specified  at  all,  a  reasonable  ner  v.  Commercial  Bank,  18  R.  I.  155 ; 

time  is  implied  and  the  provision  thus  First  National  Bank  v.  Hughes,  10  Mo. 

made  good.    See  Stevens  v.  Bell,  supra.  App.   7  ;  Bigelow  v.  Stringer,  40  Mo. 

But  see  2  Kent,  Com.  688,  '  for  if  no  195  ;  De  Wolf  v.  Sprague  Manuf.  Co. 

time,  or  an  unreasonable  time,  be  pre-  49  Conn.  282,  826 ;  Phelps  v.  Curts, 

scribed,  the  deed  is  fraudulent.'  80  111.  109 ;  Smith  v.  Conkwright,  28 
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debtor  cannot  under  that  rule,  and  in  principle  cannot  under 
any  rule,  impose  such  terms  upon  his  creditors.  They  have 
in  principle  a  right,  which  the  debtor  may  not  take  away 
without  their  consent,  to  present  satisfaction ;  for  that  is  the 
contract  Any  attempt  to  take  away  that  right  shows  an  in- 
tent to  defraud.  A  common  example  is  found  in  cases  in 
which  a  really  solvent  debtor  seeks,  through  an  assignment 
with  provisions  for  delay  for  better  prices,  to  gain  time  and 
save  himself.^  But  the  New  York  rule  unfortunately  does 
not  everywhere  obtain.' 

When  it  comes  to  the  matter  of  prescribing  a  specific  time 
there  is  much  difficulty.  The  safer  course  for  the  debtor 
would  be  to  require  *  all  reasonable  despatch,'  or  the  like,  in 
terms.  If  this  is  not  done,  some  short  maximum  limit  of 
time,  which  may  fairly  be  regarded  as  the  equivalent^  should 
be  set  down.  Statute  in  some  states  has  fixed  the  time  to  be 
allowed.'    Apart  from  statute  two*  or  three'  or  four,'  and 

Minn.  28 ;  Lehman  v.  EeUj,  68  Ala.  for  the  purpoee  of  delaying  the  credi- 

192.     Bat  see  Woodward  v,  MarahaU,  ton   in   the    assertion   of  their   legal 

22  Pick.  468,  474  ;  Perry  Ins.  Co.  v.  rights.'    See  ako  Phelpa  v.  Curts,  80 

Foster,  58  Ala.  602  ;  Cannon  v.  Peebles,  lU.  109  ;  Gardner  v.  Commercial  Bank, 

2  Ired.  449,  455  ;  Cason  v,  Murray,  15  95  IlL   298  ;    Gardner  o.   Commercial 

Mo.  878 ;  Waldron  v.  Wilcox,  18  R.  I.  Bank,   18    R.   I.   155,  167  ;    Burt  v. 

518,  521 ;  Beatty  v.  Davis,  9  Gill,  211 ;  McKinstry,  4  Minn.  204,  215  ;  Gore  v. 

Montgomery  v.  Galbraith,   11  Smedes  Murray,  6  Minn.  805  ;  KeevU  v.  Don- 

&  M.  555,  anthority  to  pledge  in  case  aldson,  20  Kans.  165.    But  see  Ogden 

of  'any  pressing  emergency.'   See  poet,  «.  Peters,  21  N.  Y.  28,  post,  p.  825. 
p.  811.  ^  See  cases  at  end  of  note  4,  supriL 

1  See  cases  dted  in  note  4,  supra  ;  Further  see  Hempstead  v.  Johnston,  18 

also  Munson  v.  Ellis,  58  Mich.   881  ;  Ark.  128. 

Knapp  V,   McGowan,   96  N.   Y.  75  ;         »  Cotts  v,   Radford,   47  Mich.   87 ; 

Planck  V.  Schermerhom,  8  Barb.  Ch.  Knight  v.  Packer,  12  N.  J.  Eq.  214, 

644,  646.     In  the  last  case  Walworth,  218. 

Ch.  said  :  '  The  creditors  are  entitled        «  Hindman    v,  DiU,  11    Ak.   689. 

to  pajrment  in  cash  when  their  debts  See  Hafner  v.  Irwin,  1  Ired.  4901 
become  due.     And  where  a  man  has        *  Christopher   «.   Covington,   2  K 

ample  means  to  pay  all  his  debts  in  Mon.   857. 

cash  as  they  become  due,  there  seems  to        *  Cannon  v.  Peeblea^  2  Ired.   449 ; 

be  no  reason  for  making  a  general  as-  8.  o.  4  Ired.  204. 
signment,  and  giving  preferences,  except 
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even  nine  ^  and  eleyen '  months,  and  in  one  case  '  two  years 
have,  by  different  courts,  but  not  in  New  York,  been  held  re9r 
sonable.  On  the  other  hand  a  provision  for  a  delay  of  a  year, 
to  prevent  a  sacrifice,  would  be  fatal  in  Kentucky,^  as  it  cer- 
tainly would  be  in  New  York  and  probably  in  other  states.^  A 
provision  allowing  three  years  before  the  sale  of  land  would  in 
Pennsylvania  be  fatal  ;^  so  would  a  provision  allowing  three 
years  under  Tennessee  lawJ 

Provisions  conferring  any  arbitrary  discretion  upon  the  as- 
signee or  trustee,  in  the  disposition  of  the  trust  property,  or 
any  discretion  though  not  arbitrary  which  proceeds  from  the 
authority  of  the  assignor  independently  of  the  courts,  are 
equally  objectionable  according  to  the  better  authorities ;  un- 
less indeed  creditors'  rights  have  actually  been  cut  down  so 
far  as  to  allow  the  same.  The  assignee  is  considered  in  some 
sort  a  substitute  for  the  officers  of  the  law,  and  himself  an 
officer  of  the  court ;  and  he  must  therefore  be  left  subject  en- 
tirely to  the  direction  of  the  court.^  That  is  to  say,  those 
rights  which  the  creditors  have  must  be  left  to  the  protection 
of  the  law  through  its  own  agency  of  the  tribunals  of  justice ; 
for  the  debtor  to  attempt  to  take  them  out  of  the  hands  of 
the  courts,  where  the  law  does  not  give  him  the  right  to  do 

1  GUmer  v.  Earnhart,  1  Jones,  659.  said  :  '  The  probable  **  law's  delay "  is 

See  Hempstead  v.  Johnston,  18  Ark.  all  that  can  fairly  be  stipulated  for/  See 

123.  Henderson  V.  Downing,  24  Miss.  106, 

>  Tonng  V.  Booe,  11  Ired.  847.  116.      In  Bennett  v.    Union  Bank,  5 

*  Rondlett  v.  Dole,  10  K.  H.  458.  Humph.  612,  five  years  were  given,  and 

*  Ward  V.  Trotter,  3  T.  B.  Mon.  1.  that  was  held  not  to  establish  fraad. 

*  See  Sheerer  v.  Laatzerheizer,  6  In  regard  to  prescribing  a  time 
Watts,  548.  Bat  see  Farqoharson  v.  within  which  creditors  are  to  assent, 
McDonald,  2  Heisk.  404  ;  Graham  v,  see  Barrill,  Assignments,  {  217,  5th  ed. 
liockhart,  8  Ala.  9 ;  Dana  v.  Bank  of  ^  '  The  assignor  can  neither  pre- 
United  States,  5  Watts  &  S.  228.  And  scribe  conditions,  nor  invest  the  as- 
see  Bobins  v.  Embry,  1  Smedes  k  M.  signee  with  powers,  which  tend  in  any 
Ch.  207.  degree  to  vary  or  modify  the  duties 

*  Adlmn  v.  Yard,  1  Bawle,  168.  which   the   law  devolves   upon  him.' 
1  Mitchell  o.  Beal,  8  Yeig.  184.     In    Selden,  J.  in  Jessup  v.  Holse,  21  K.  T. 

Yonng  V.  Hail,  6  Lea,  175,  Cooper,  J.     168,  169. 
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80,  is  to  attempt  to  impair  them,  and  that  establishes  an  in- 
tent to  defraud.  Beyond  conferring  the  legal  title  upon  the 
assignee,  and  directing  the  order  of  disposition  of  the  prop- 
erty, the  debtor  can,  according  to  the  better  rule,  exercise 
no  control  over  the  trust.  Any  provision  which  could  be  set 
up  by  the  assignee  in  justification  of  a  course  of  conduct,  in 
regard  to  the  property  assigned,  differing  from  that  which  the 
law  would  require,  will  avoid  the  assignment.^ 

No  intermediate  ground  can  in  principle  be  taken.  The 
assignor,  as  a  very  learned  judge  has  put  the  case,  being  the 
absolute  owner  of  the  property,  and  not  obliged  to  assign, 
may  annex  such  conditions  and  qualifications  to  the  assign- 
ment as  he  will.  If  he  annex  improper  conditions,  the  whole 
assignment  must  be  pronounced  void;  the  courts  could  not 
hold  the  transfer  good,  and  disregard  the  condition,  because 
that  would  be  to  take  the  assignor's  property  against  his  will. 
He  has  consented  to  part  with  his  property  only  upon  certain 
conditions;  and  the  transfer  and  conditions  must  in  reason 
and  in  justice  stand  or  fall  together.  If  the  court  upholds 
the  assignment,  it  must  uphold  the  conditions ;  ^  it  cannot 
substitute  its  own  discretion  for  that  with  which  the  assignor 
has  in  express  terms  invested  the  assignee.'  The  only  course 
open  to  the  courts  is  to  pronounce  the  whole  assignment 
invalid.* 

Some  discretion  however,  short  of  that  discretion  which  pro- 
ceeds from  the  authority  of  the  debtor  and  is  independent  of 
the  courts,  must  be  allowed  to  the  trustee,  if  assignments  are 
to  be  sustained  at  all.  The  trustee  cannot  sell  at  once ;  he 
can  only  be  required  to  exercise  reasonable  prudence  in  the 
matter.  He  may  take  time  to  advertise,  and  hence  must  him- 
self set  a  day  for  the  sale.  And  if  no  bidders  should  come, 
it  would  be  lawful  for  him,  and  it  would  be  his  duty,  to  set 
another  day.  The  manner  of  the  sale  must  also  be  left  to 
him ;  he  must  decide  whether  to  sell  the  property  in  parcels 

^  Jeaaap  r.  Holfle,  supra.  *  lb.  Selden,  J. 
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or  entire ;  ^  and  many  other  similar  matters  must  of  necessity 
be  left  to  his  judgment,  though  be  should  act  as  far  as  pos- 
sible in  consultation  with  the  (assenting)  creditors.^ 

When  it  comes  however  to  the  application  of  the  rule  to 
specific  cases  other  than  such  as  those  just  mentioned,  the 
courts  have  encountered  some  difficulties.  What  is  to  be  said 
of  a  provision  giving  the  assignee  discretion  in  regard  to  the 
time  of  sale  generally,  or  conferring  upon  him  power  to  sell 
at  such  convenient  time,  or  at  such  time  or  times,  as  he  may 
think  best?  Upon  the  answer  to  be  given  there  has  been 
conflict  of  authority.  It  has  been  declared  that  to  give  the 
trustee  a  discretion  to  sell  at  such  time  as  he  may  think  best 
would  be  to  allow  him  to  delay  the  sale  indefinitely,  so  long 
as  he  might  think  it  expedient  to  wait  for  better  prices ;  and 
that  would  subvert  the  assignment.^ 

On  the  other  hand  it  has  well  been  declared  that  fraud  ought 
to  be  clearly  proved,  and  that  a  provision,  in  an  assignment  for 
creditors  or  in  any  other  instrument,  which  may  as  reasonably 
be  taken  in  a  sense  which  would  support  it  as  in  a  sense  which 
would  make  it  fraudulent,  should  be  taken  in  the  first-named 
sense.^  Accordingly  it  has  been  held,  overruling  the  deci- 
sions and  dicta  to  the  contrary,  that  the  conferring  of  power 
to  sell  at  such  time  or  times  as  the  trustee  may  think  best  is 

1  It  ia  doubtful  whether  tne  asdgneo  »  Selden,  J.  in  Jesaap  v.  Hulse,  21 
could  detenuine  so  important  a  ques-  N.  Y.  168  ;  Brigham  v,  Tillinghast, 
tion  as  whether  to  sell  by  auction  or  13  N.  Y.  215,  220. 
retail ;  that  would  be  to  allow  him  to  *  Coke,  Litt.  42  ;  Crook  v.  Rind- 
determine  that  the  business  might  be  skopf,  105  N.  Y.  475,  485  (reversing 
carried  on  for  possibly  a  great  length  of  84  Hun,  457);  Townsend  v,  Stemes, 
time.  Such  a  question  should  not  be  82  N.  Y.  214  ;  Benedict  ».  Huntington, 
taken  out  of  the  hands  of  the  court,  ib.  219  ;  Wilson  ».  Robertson,  21  N.  Y. 
See  Preston  v.  Southwick,  115  N.  Y.  587,  589  ;  Kellogg  v.  Slanson,  11  N.  Y. 
189,  poet,  p.  822.  802  ;  Palmer  p.  Mason,  42  Mich.  146 

*  Selden,  J.  in  Jessnp  p.  Hulse,  21  (casting  doubt  upon  Pierson  v,  Man- 

N.  Y.  168,  169.     See  also  Maeunel  v,  ning,    2  Mich.   445);    State    Bank  v. 

Murdock,   18  Md.  164  ;   Maughlin  v,  Chapelle,  40  Mich.   447  ;   Watkins  v. 

Tyler.  47  Md.  545  ;  Hardin  v,  Csbome,  Wallace,   19  Mich.    67  ;    Mattison  v. 

60  IlL  98.  Jadd,  59  Miss.  99  ;  ante,  p.  274. 
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not  to  be  construed  as  giving  to  him  a  discretion  emanating 
from  the  authority  of  the  debtor  and  beyond  the  control  of 
the  courts.    It  is  important  to  illustrate  the  doctrine. 

In  a  leading  case  ^  in  New  York  suit  had  been  brought  for 
conyersion,  the  plaintiffs  claiming  the  property  under  an  as- 
signment made  to  them  for  creditors,  the  defendants  claim- 
ing as  creditors  under  a  levy  of  execution.  The  defendants' 
case  rested  upon  the  alleged  fraudulent  intent  of  the  assign- 
ment, manifested  by  a  provision  that  the  plaintiffs  should  take 
possession  of  the  property  assigned,  *  and  sell  and  dispose  of 
the  same  upon  such  terms  and  conditions  as  in  their  judg- 
ment may  appear  best  and  most  tor  the  interest  of  the  parties 
concerned.'  Tlie  court,  while  re-affirming  the  rule  that  a 
provision  authorizing  a  sale  on  credit  would  establish  the 
*  intent '  of  the  statute,  held  that  the  clause  in  question  was 
not  to  be  construed  as  authorizing  a  sale  in  that  way. 

The  ^  terms  and  conditions '  were  indeed  left  by  the  instru- 
ment to  the  discretion  of  the  trustees ;  but  (where  the  instru- 
ment did  not  show  the  contrary)  that  discretion  was  to  be 
exercised  within  legal  limits ;  it  was  a  legal  discretion.^  The 
law  implied  a  restriction  when  there  were  no  express  words ; 
it  would  not  defeat  the  assignment  by  inferring  that  the 
debtor  contemplated  an  illegal  act.  There  was  no  express 
authority  to  sell  on  credit  or  to  do  any  other  illegal  act,  and 
there  was  ample  room  for  the  discretion  given.  The  discre- 
tion related  to  the  manner  of  sale;'  a  construction  which 
would  uphold  the  instrument  was  to  be  preferred  to  one  which 
would  defeat  it.^ 

1  Kellogg  V.  Slauson,  11  N.  Y.  802.  aroaU  quantities,  or  one  article,  with 

*  To  the  same  effect  Nye  v.  Van  the  privilege  of  taking  more  of  the 
Husan,  6  Mich.  829  ;  Cribben  v.  Ellia,  same  kind  at  the  same  price.  They 
67  Wis.  887,  oyermling  Keep  v.  San-  might  require  a  certain  percentage  to 
derwn,  2  Wis.  42  ;  s.  c.  12  Wis.  852.  be  paid  at  the  time  of  the  bid  and  the 

*  Brigham  v.  Tillinghast,  18  N.  T.  balance  on  deliyery,  and  might  pre- 
216,  219.  scribe  the  time  and  place  for  delivery 

*  'The  assignees  were  at  liberty  to  in  gross  or  in  parcels.  The  langusge 
sell  at  public  or  private  sale,  in  lai^  or  of  the  assignment  can  be  abundantly 
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The  same  view,  it  was  shown,  had  already  been  taken  by 
the  courts  of  the  same  state.  In  one  case  ^  the  assignment 
contained  a  provision  in  which  the  same  language  now  under 
consideration  was  used ;  and  it  had  there  been  held  by  the 
Supreme  Court  that  that  language  did  not  authorize  the  trus- 
tees to  sell  on  credit.  There  was  another  case  of  the  same 
sort,  in  which  the  same  conclusion  had  been  reached.*  In 
still  another  case  ^  in  the  Court  of  Chancery  an  assignment 
directed  the  trustee  to  sell  ^  in  such  manner  and  at  such  rea- 
sonable times  as  should  seem  proper  to  him ; '  and  this  was 
held  not  to  authorize  a  sale  on  credit,  and  did  not  invalidate 
the  assignment.  It  did  not  sanction  the  inference  of  an 
illegal  purpose.* 

In  another  case  •  in  the  Court  of  Appeals  of  New  York  it 
appeared  that  property  had  been  conveyed  to  an  assignee  in 
trust  to  pay  debts,  and  that  he  was  directed  *  forthwith  [to] 
take  possession  of  the  said  premises  and  sell  the  same  with- 
out delay  for  the  best  price  that  can  be  procured.*  It  was 
objected  apparently  that  this  gave  to  the  assignee  a  discretion 
not  legally  incident  to  his  trust,  and  one  not  capable  of  being 

aatifified  bj  a  constraction  that  shall  in  which  objection  was  made  to  an  aa- 

aapport  the  inatrument,  and   in  such  aignment  on  the  footing  of  a  proyision 

case  the  rule  is  well  settled  that  a  con-  directing  the  assignee  to   convert  the 

stniction  shaU  not  be  giren  which  ahaU  property  *  into  cash  as  soon  as  the  same 

defeat  it'    Parker,  J.  maj  conveniently  and  properly  be  done.' 

1  Whitney  p.  Krowa,  11  Barb.  198.  It  was  urged  that  this  gave  to  the  as- 

*  Southward  v.  Sheldon,  7  How.  Pr.  signee  a  discretion  beyond  any  allowed 
414.  by  law.     But  this  was  denied  by  the 

*  Meacham  v,  Stemes,  9  Paige,  898.    court.    The   provision  was  somewhat 
^  The  court  did  not  as  yet  oveiTule    criticised,  but  it  was   not  essentially 

the  cases  in  the  Supreme  Court  in  bad.  '  An  assignment  drawn  precisely 
which  provisions  for  sale  '  within  such  as  it  ought  to  be  wiU  not  undertake  to 
convenient  time '  as  should  seem  best  speak  to  the  assignee  in  regard  to  hia 
to  the  trustees  were  held  fatal.  Wood-  duties  under  the  trust.'  But  the  pro- 
bum  V.  Mosher,  9  Barb.  255  ;  Murphy  vision  in  this  case  was  '  harmless '  and 
V,  Bell,  8  How.  Pr.  468  ;  Brigham  v,  'supererogatory.'  Ogden  v.  Peters,  21 
Tilllnghast,  13  N.  Y.  215,  220.    But  N.  Y.  28. 

the  way  was  prepared  by  a  distinction.  *  GrifiSn  v,  Harqnardt,  21  N.  Y. 

Far  within  the  role  was  a  later  case  121. 
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controlled  by  the  courts  on  application  of  creditors.  But  the 
court  refused  to  entertain  this  view.  All  that  the  provision 
meant  was  that  the  assignee  should  proceed  to  sell  without 
unreasonable  delay ;  it  could  not  be  construed  into  an  at- 
tempt to  exempt  the  assignee  from  his  legal  duties. 

In  a  contemporaneous  case^  before  tliat  court  creditors 
sought  to  invalidate  an  assignment  as  void  on  its  face,  be- 
cause of  a  provision  that  the  assignee  should  '  sell,  dispose  of 
and  convey  the  said  real  estate  and  personal  property,  at  such 
time  or  times,  and  in  such  manner,  as  shall  be  most  condu- 
cive to  the  interests  of  the  creditors  •  .  .  and  convert  the 
same  into  money  as  soon  as  may  be  consistent  with  the  in- 
terests of  said  creditors.'  The  court  again  held  that  the 
provision  gave  to  the  assignee  no  powers  beyond  those  author- 
ized by  law ;  the  assignee  was  *  virtually  directed  to  perform 
his  duty  according  to  the  rules  and  requirements  of  the  law.' 
The  giving  of  any  discretion  *  as  coming  directly  from  tlie 
assignor  himself '  would  be  fatal  j '  here  the  assignee  was 
not  to  exercise  any  other  judgment  than  that  of  the  court,  of 
which  he  was  to  be  treated  as  the  agent.  Any  error  of  judg- 
ment on  his  part  could  at  once  be  corrected  by  an  application 
to  court. 

In  a  case*  before  the  same  court  a  few  years  later  a  provi- 
sion in  an  assignment  was  held  to  fall  within  the  law,  which 
provided  that  the  assignee  should  have  power  *  to  sell  and 
dispose  of  the  assigned  premises,  at  such  time  or  times,  and 
in  such  manner,  as  to  him  may  seem  to  be  most  for  the  bene- 
fit and  advantage  of  the  creditors.'  This  was  no  more  than 
the  law  itself  required ;  and  the  validity  of  the  direction  had 

1  Jessnp  V.  Hulse,  21  N.  T.  168.  would   not    now  bold  ;    the   trustee's 

^  The  example  here  given  by  the  action  would  still  be  within  the  control 

court  —  discretion  to  sell  at  such  time  of  the  courts.   Townsend  v,  StemeSi  82 

and  in  such  manner  as  in  tJie  jv4gment  N.  Y.  214,  infra. 

of  the  trustee  would  be  most  condncive  *  Townsend  v.    Stemes,  82  N.  T« 

to   the   interests   of  the   creditors  —  209. 
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been  repeatedly  upheld.^  And  a  like  rule  has  lately  been  ap- 
plied to  a  case  in  which  the  mortgagee  of  a  stock  of  goods 
took  possession  and  continued  the  sale  of  the  property  for  a 
short  time  at  retail,  instead  of  disposing  of  it  by  auction; 
this  was  deemed  not  necessarily  fraudulent.^ 

None  of  these  cases  professed  to  overrule  the  decisions  (be- 
fore mentioned)  holding  fatal  provisions  for  sale  ^  within  such 
convenient  time '  as  should  seem  best  to  the  trustee ;  those 
decisions  were  sometimes  distinguished.^  At  the  same  term 
however  in  which  the  decision  last  referred  to  was  rendered 
a  case  ^  came  before  the  Court  of  Appeals,  in  which  the  ques- 
tion was  directly  faced  whether  to  overrule  or  to  follow  the 
decisions  referred  to ;  and  they  were  now  expressly  overruled, 
In  the  case  cited  an  assignee  in  an  assignment  for  creditors 
had  been  authorized  to  take  possession,  '  and  within  such  con- 
venient time  as  to  him  may  seem  meet,  by  public  or  private 
sale,  for  the  best  price  that  can  be  procured,  shall  convert ' 
the  property  into  money.  The  court  held  that  this  did  not 
show  an  intent  to  hinder  creditors ;  the  control  of  the  courts 
was  not  taken  away.^ 

Whatever  differences  of  opinion  the  authorities  may  dis- 

1  Kdloggr.  Slauson,  11  N.  Y.  802  ;  How.  Pr.   468].  ...  It  is  time  that 

Jessup  V.  Hulse,  21  N.  Y.  168  ;  Wilson  this  apparent  conflict  of  cases  and  con- 

V,  Robertson,  ib.  587.   See  Doe  d.  Shack-  fusion  of  rules  .  .  .  should  be  settled, 

elford  V.  Bank  of  Mobile,  22  Ala.  288.  It  appears  to  me  that  the  case  of  Jes- 

•  Preston  o.  Southwick,  116  N.  Y.  sup  v.  Hulse  [supra],  diyested  of  the 
189.  Secus  of  course  if  it  was  at  all  apparent  indorsement  of  the  two  cases 
for  the  benefit  of  the  mortgagor.  Ib.  above    referred   to,   controls   the  case 

*  Kellogg  V.  Slauson,  supra.  before  us.  ...  I  am  of  opinion  that 
4  Benedict  v.  Huntington,  82  N.  Y.  the  construction  given  to  the  assign- 
Si  9.  ments  in  the  cases  of   Woodbum  v, 

^  Potter,  J.  :  'If  the  rule  laid  down  Mosher  and  Murphy  v.  Bell  has  been 

in  those  cases  is  sound,  the  judgment  overruled  in  the  later  cases,  and  that 

in  this  case  should    be  reversed,   for  those  cases  are  not  authority.' 
the  language  of  the  power  contained  in        The  whole  line  of  cases  in  the  Court 

the  assignment  in  this  case  is  identical  of   Appeals,  above  presented,  was  af- 

with  the  first  of  those  cases  [Woodbum  firmed.    Benedict  v,  Huntington,  supra. 

V.  Mosher,  9  Barb.  255] ,  and  in  effect  See  also  Bellows  v.  Partridge,  19  Bark 

so  with  the  other  [Murphy  p.  Bell,  8  176. 
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close  in  regard  to  the  construction  to  be  placed  npon  particu- 
lar words  or  clauses,  the  New  York  courts,  with  many  others 
following  their  lead,  are  agreed  in  the  principle  to  be  applied* 
The  question  to  be  considered  in  regard  to  the  proTision  is 
this :  taking  the  language  as  it  stands,  does  it  clearly  exclude 
the  interposition  of  the  courts,  in  the  matter  of  the  discretion, 
upon  the  application  of  the  assenting  creditors  ?  ^  If  it  does, 
then  (assuming  that  creditors'  rights  have  not  been  abridged 
by  law)  the  debtor  has  attempted  to  take  away  from  his  credi- 
tors a  light,  and  the  assignment  is  inyalid  against  all  who  do 
not  assent.'  If  on  the  other  hand  the  discretion  of  the  courts 
is  not  clearly  excluded,  it  is  to  be  considered  that  there  was 
no  intent  to  exclude  it,  and  the  assignment  is  good.'  This 
principle,  it  is  apprehended,  is  general,  and  not  limited  to  the 
class  of  cases  just  considered. 

There  is  a  very  special  aspect  (already  alluded  to)  of  this 
subject  of  discretionary  powers,  which  has  also  been  the  sub- 

1  Tills  of  oonne  aasumes  that  the        *  Holltster  r.  Jxmd,  2  Mich.  S09 ; 

ioterposition  of  the  courts  would  be  Dubose  v.   Dubose,    7   Ala.  285,   240 

excluded  so  long  as  the  trustee  con-  (trustee  to  seU  on  request  of  either  of 

formed   to  the  powers   given  by   the  the  parties  of  the  third  part  .  .  .  such 

assignment ;  it  has  no  reference  to  cases  part  of  the  trust  property  as  may  be 

of  the  right  of  the  courts  to  interfere  necessary  to  protect  them ;  any  ezecn- 

against  unlawful  conduct  of  the  trustee,  tion  creditor  could  compel  a  sale,  so  that 

That  the  intent  to  exclude  the  courts  the  trustee  was  not  put  beyond  the  reach 

should  be  clear  is  obvious  enough;  and  it  of  the  courts) ;  Tanrer  v.  Roffe,  ih.  87S 

is  equally  obvious  that  the  ordinary  pro-  (to    same    effect);     Planters*   Bank    v. 

visions  show  no  such  intent  because  they  Clarke,  ib.  765  (same);  Evans  v.  Lamar, 

are  generally  the  language  of  printed  21   Ala.  SSS;   Doe  d.   Shackelford  9. 

documents,  drawn  up  with  a  view  to  Bank  of  Mobile,  22  Ala.  238  ;  Peny 

meet  the  very  requirements  of  the  law.  Ins.  Co.  v.  Foster,  58  Ala.  502  (which 

3  Hardin  v.  Osborne,  60  111.  98  (true-  goes  to  the  verge  of  the  law);  Mosaey 
tee  to  sell  'at  most  favorable  oppor-  v.  Koyes,  26  Yt.  462. 
tunity  ...  of  which  event  he  is  to  be  It  is  nothing  of  course  that  a  proper 
the  sole  judge ').  Contra,  Gannon  «.  power  may  be  abused,  so  long  as  the 
Peebles,  2  Ired.  449  ;  Hardy  v.  Skinner,  right  of  the  conrts  to  interpose  is  not 
9  Ired.  191 ;  Gilmer  v.  Earnhardt,  1  taken  away.  See  Montgomery  v,  Gal- 
Jones,  659  ;  Rundlett  v.  Dole,  10  N.  H.  braith,  11  Smedes  ft  M.  655.  Sea 
458  ;  Bennett  o.  Union  Bank,  5  Humph.  Meeker  v,  Sannders,  6  Iowa,  61. 
612. 


CHAP.  XII.]       INTENT :    ASSIGNMENTS  FOB  GBEDITOBS.      805 

ject  of  conflict  of  authority  through  the  country,  to  wit,  provi- 
sions giving  to  the  trustee  or  assignee  discretion  or  power  to 
sell  on  credit  The  New  York  law,  as  might  well  be  expected, 
fully  and  consistently  discountenances  such  provisions;  the 
courts  of  that  state  declaring  that  they  establish  the  ^  intent  to 
hinder,  delay,  or  defraud '  of  the  statute.^  The  control  of  the 
courts  over  the  trustee  is  effectually  taken  away,  and  the  au- 
thority of  the  debtor  substituted  for  the  law,  i.  e.  for  the  rights 
of  creditors.  In  the  first  case  cited  the  court  laid  it  down 
as  understood  law  that  when  a  person  had  promised  to  pay 
money,  the  time  of  payment  was  of  the  essence  of  the  contract, 
and  when  that  time  arrived  an  immediate  appropriation  of  the 
debtor's  property  might  be  compelled.  The  debtor  might  turn 
his  property  over  to  a  trustee  for  his  creditors  with  such  delay 
as  that  might  require ;  but  he  could  not  avoid  the  duty  to  pay 
at  once ;  he  could  not  extend  the  time  of  credit.  An  illustra- 
tion is  found  in  a  provision  in  the  assignment  that  the  as- 
signee may  convert  the  property  into  *  money  or  available 
means;'  the  latter  words  would  authorize  a  sale  on  credit, 
and  hence  they  avoid  the  whole  transaction.' 
The  New  York  rule  has  been  followed  by  many  courts,® 

>  Nicholson  v.  Leavitt,  6  N.  Y.  510  ;  Bellows  v.   Partridge,   19  Barb.  176  ; 

Porter  o.  WUliams,  9  N.  Y.  142  ;  Kel-  Southworth  v,  Sheldon,  15  Barb.  56  ; 

logg  V.  Slaason,  11  N.  Y.  202  ;  Brigham  Mnir  v.  Brown,  14  Barb.  89  ;  Whitney 

V.  Tillinghast,  18  N.  Y.  215  ;  Dunham  v.  Krows,  11  Barb.  198. 
V,  Waterman,  17  N.  Y.  9  ;  Nichols  v.         Under  the   New   York    Statute  of 

McEwen,  ib.  22 ;  Wilson  v.  Robertson,  Uses  and  Trusts,  a  statute  much  copied, 

21  N.  Y.  587,  589  ;  Benedict  v.  Hunt-  and  not  to  be  confounded  with  general 

ington,   82  N.  Y.   219  ;    Bobbins    v.  statutes  against  fraudulent  conveyances, 

Butcher,  104  N.  Y.  575.  it  is  held  that  power  given  to  a  trustee 

This  probably  would    not  affect  a  to  sell  or  mortgage  land  is  valid  as  to 

provision  giving  the  trustee  the  right  the  power  to  sell,  though  the  trust  to 

to  take  market  securities  in  payment  mortgage  is  void.     Darling  v.  Rogers, 

of  property  sold,  though  such  securi-  22  Wend.  488,  reversing  7  Paige,  272. 

ties  might  stiU  have  a  long  time  to  See  Van  Nest  v,  Yoe,   1  Sandf.  Ch. 

nuL  4,  6. 

Upon  the  question  what  language  falls        '  Brigham  v.  Tillinghast,  18  N.  Y. 

within  the  rule  see  the  foregoing  oases  ;  215. 
a]8o  aark  v.  Fuller,  21  Barb.   128  ;        <  Means  v.  Dowd,  128  U.  a  878, 

TOL.  II.  —  20 
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and  rejected  by  not  a  few.^  The  ground  upon  which  the  rule 
has  been  rejected  looks  plausible  at  first.  It  is  commonlj 
put  in  substance  thus :  Sale  by  a  trustee  upon  a  reasonable 
time  of  credit,  where  the  security  is  good,  far  from  being  an 
act  of  bad  faith,  is  itself  an  act  of  good  faith;  a  rule  that 
the  trustee  must  always  sell  for  cash  '  would  not  be  for  the 
interest  of  creditors.'^  The  provision  thus  is  supported  as 
being  in  the  interest  of  the  creditors.  But  the  answer  is  plain 
enough.  The  provision  is  inconsistent  with  the  debtor's  con- 
tract or  duty,  and  hence  is  against  the  right,  if  not  abridged 
by  law,  of  the  creditor  to  have  an  immediate  recourse  to  his 
debtor's  property,  on  non-payment  by  the  debtor ;  and  neither 

282  ;  Kepner  v.  Bnrkbart,  5  Barr,  478  ;  877.    Comp.  ante,  pp.  230,  263,  265, 

Henderson  v.  Downing,  24  Miss.  106,  266. 

116  (extension  of  time);  Sutton  v.  Han-         ^  Neallj  v.  Ambrose,  21  Pick.  185  ; 

ford,  11  Mich.  518  ;  s.  c.  14  Mich.  19  ;  Hoffman  v.  Mackall,  5  Ohio  St.  124  ; 

Nye  t7.  Van  Hnsan,  6  Mich.  829  ;  Pal-  Ely  v.  Hair,  16  B.  Mon.  280 ;  Elmes 

mer  v.  Mason,  42  Mich.  146  ;  McCleery  v,  Sutherland,  7  Ala.  262  ;  Abercrombie 

V.  Allen,  7  Neb.  21;  Cribben  v.  Ellis,  v.   Bradford,    16  Ala.  560;    Evans  o. 

69  Wis.   337  (overruling  Keep  v.  San-  Lamar,  21  Ala.  833  ;  Johnson  v,  McAl- 

derson,  2  Wis.  42  ;  s.  o.  12  Wis.  352) ;  lister,   SO  Mo.    327  ;    Farquharson  v. 

Mussey  v.   Noyes,  26   Vt    462,   470  ;  Eichelberger,  15  Md.   63  ;   Richardson 

Paige  V.  Olcott,  28  Vt.  465,  468  ;  Gard-  v.  Marqaeze,  69  Miss.  80  ;  Gunnell  v. 

ner  v.  Commercial  Bank,  95  111.  298,  Adams,  11  Humph.  85;  Eicks  v.  Cope- 

807  ;  Pierce  v.  Brewster,  82  111.  268 ;  land,  58  Texas,  581.  See  Anderson  v. 
Greenleaf  v.  Edes,  2  Minn.  264  ;  Truitt  Sachs,  59  Miss.  111.  The  earlier  New 
V,  Caldwell,  3  Minn.  864  (authority  to  York  cases  wei-e  to  the  same  effect, 
'dispose  of  the  property  in  the  ordinary  Burrill,  Assignments,  §  221,  note.  And 
course  of  the  business');  Bennett  v,  so  are  the  English.  Janes  v.  Whit- 
Ellison,  23  Minn.  242 ;  Lord  o.  Deven-  bread,  11  C.  B.  406. 

dorf,  64  Wis.  491  ;  Hutchinson  v.  Lord,         In  some  states  the  provision  for  an- 

1  Wis.   286  ;    Beuss  v,  Shanghnessy,  thority  to  sell  on    credit   makes  the 

2  Utah,  492.  See  also  Livermore  v,  assignment  prima  facie  fraudulent.  Bil- 
McNair,  34  N.  J.  Eq.  478 ;  Johnson  Ungs  v.  Billings,  9  CaL  107,  114  ;  Bald- 
V,  Thweatt,  18  Ala.  741,  746,  747 ;  win  r.  Peet,  22  Texas,  708 ;  Eicks  v. 
Keevil  v.  Donaldson,  20  Kans.  165.  It  Copeland,  supra.  See  Raleigh  v.  Grif- 
makes  no  difference  whether  the  pro-  fith,  87  Ark.  150. 

vision  appears  upon  the    face  of  the  *  Conkling  v.  Conrad,  6  Ohio  St. 

deed  of  assignment  or  is  made  the  sub-  620  ;  Abercrombie  v.  Bradford,  16  Ala. 

ject  of  special  and  oral  agreement,  if  660,  565  ;  Beatty  v.  Davis,  9  Gill,  211  ; 

contemporaneous.    Bennett  v.  Ellison,  Woodward  v.  Marshall,  22  Pick.   468» 

supra ;  Whitney  v,  Kelley,  67  Maine,  474. 
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the  debtor  nor  the  court  has  any  legitimate  power  to  impair 
that  right.  It  is  for  the  owner  of  the  right  to  judge  of  the 
expediency  of  accepting  something  else ;  ^  and  the  act  of  the 
debtor  in  executing  an  assignment  with  such  a  provision  in 
it  is  a  plain  declaration  of  his  intent  to  delay  his  creditors, 
whatever  his  motive.^  The  case  is  within  the  very  language 
of  the  statute  against  fraudulent  conveyances;  and  nothing 
has  ever  been  gained  by  relaxing  the  laws  against  fraud. 

The  rule  against  attempts  of  the  debtor  to  allow  sales  on 
credit,  or  in  any  way  to  extend  the  time  of  payment  of  the 
debts,^  is  a  general  one,  and  has  no  regard  to  the  nature  of 
the  debtor's  property.  It  matters  not  that  the  debtor  turns 
over  to  his  assignee  choses  in  action  not  yet  due ;  he  must 
not  authorize  his  assignee  to  hold  the  same  until  maturity.^ 
The  point  is  well  illustrated  by  a  case^  in  chancery  in  New 

i  Van  Nest  v.  Yoe,  1  Sandf.  Cli.  4,  creditors,  it  was  said  :  '  We  cannot  look 
6;  Gardner  v.  Commercial  Bank,  95  outside  the  assignment  to  ascertain 
lU.  298,  805.  whether  there  wiU  be  a  sarplns  or  not. 

'  Parol  evidence  therefore  cannot  be  That  would  make  the  efficacy  of  the 
received  to  show  that  the  provision  was  instrument  depend  on  extrinsic  circum- 
introduced  for  an  honest  purpose  and    stances,  when  the  law  requires  that  its 

that  it  worked  for  the  advantage  of  intent  shaU  be  gathered  from  its  face 

creditors.     See  the  analogous  case  of  [when  the  intent  there  is  plain.     See 

Inloes  V.  American  Bank,  11  Md.  178,  Johnson    v.    Thweatt,    18  Ala.   741].' 

where  in  reference  to  a  provision  author-  Quoted    and    approved    in    Inloes    v. 

izing  the  sale  of  assigned  merchandise  American  Bank,   supra. 
'graduaUy,*  it  was  said,  quoting  Tram-        See  also  Gardner  v.  Commercial  Bank, 

mel  V.  Trieber,  8  Md.  11,  40  :  *  There  18  R.  I.  156,  171,  virtually  overruling 

13  nothing  for  the  jury  to  pass  upon,  Nightingale  v.  Harris,  6  R.  1.  821. 
when  the  court  can  see  that  the  instru-         '  Livermore  v.  McNair,  84  N.  J.  Eq. 

ment  is  fraudulent  on  its  face.     We  are  878  ;   Evans  v,  Lamar,  21  Ala.  888  ; 

to  look  to  the  character  with  which  the  Reynolds  v.  Welch,  47  Ala.  200  ;  Leh- 

law  stamps  the  deed,  without  reference  man  v.  Kelly,  68  Ala.  192  ;  Clayton  «. 

to  extrinsic  facts  as  to  motive.  .  .  .  Johnson,  86  Ark.  406.    But  see  Hemp- 

If  the  law  declares  such  deeds  to  be  stead  v.  Johnston,  18  Ark.  128  ;  Wal- 

void,  it  is  no  matter  how  the  question  thall  o.  Rives,  84  Ala.  91  ;  McCleery  v. 

of  fraud,  in  fsict,  may  stand.'  Allen,  7  Neb.  21. 

So  in  Malcolm  v.  Hodges,  8  Md.         *  Storm  v.  Davenport,  1  Sandf.  Ch. 

418,  where  also  it  was  urged  that  the  185  ;  Lehman  v,  Kelly,  supra, 
provision  was  for  the  advantage  of  the         *  Storm  v.  Davenport,  supra. 
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York.  An  asBignment  by  an  insolvent  debtor  turned  over  to 
the  assignee  a  bond  and  mortgage ;  the  deed  of  assignment 
containing  a  provision  that  the  bond  and  mortgage  should  be 
held  *  until  the  expiration  of  the  said  period  of  five  years 
therein  mentioned ,  and  in  no  case  parted  with  until  the  ex- 
piration of  that  period.'  At  the  end  of  that  time,  ^  and  not 
before/  the  assignee  should  proceed  to  collect  the  principal ; 
the  bond  and  mortgage  had  four  years  yet  to  run.  It  was 
held  that  the  assignment  was  fraudulent  and  void.^ 

The  New  York  rule  holds  good  also  where  the  assignment 
looks  to  a  continuance  of  the  business  of  the  debtor  further 
than  is  actually  necessary  in  the  course  of  getting  in  the  ef- 
fects and  closing  it  out.'    In  the  case  first  cited  an  assignment 

1  Sandfoid,   V.  C.  :  'The  efiects  of  Mafls.  866,  S69  ;  Arthur  v.  Commercial 

an  iuaolvent  debtor  are  by  law  subject  Bank,  9  Smedes  &  M.  894  ;  Sheerer  r. 

to  be  sold  and  applied  to  the'  payment  Lautzenheizer,  6  Watts,  548  ;  Peter  «. 

of  his  debts  as  &Bt  as  the  creditors  can  Light,  76  Penn.  St.  289,  infra  ;  Spenoer 

recover  them  by  regular  process.    This  o.  Slater,  4  Q.   B.  D.  18 ;  Boldero  v. 

rule  applies  as  well  to  things  in  action  London  Loan  Go.  6  Ex.  I).  47,  62. 
as  to  goods  and  lands.    And  although         Further  see  Woodward  v,  Manhall« 

the  law  permits  the  process  of  a  credi-  22  Pick.  468  ;  Foster  v.  Saco  Kanuf. 

tor  to  be  interrupted,  and  even  defeated,  Co.   12  Pick.   461  ;   Kendall   v.   Kew 

yet  it  will  not  tolerate  in  such  assign-  England  Carpet   Co.   18  Conn.    888  ; 

ment  any  restriction  or  limitation  upon  DeForest  v.  Bacon,  2  Conn.  688 ;  Shep- 

the   immediate  sale   or  conversion  of  pards  v.  Turpin,  8  Gratt   878,  898 ; 

the   property  for  the   benefit   of  the  Berry  v.  Riley,  2  Barb.  807  ;  Hitchcock 

creditora.'  v-  Cadmus,  ib.  881 ;  Mattiaon  v.  Judd, 

*  Dunham  v.  Waterman,  17  N.  Y.  69  Miss.  99 ;  Anderson  v,  Sachs,  ib. 
9  ;  Gardner  v.  Commercial  Bank,  96  111  ;  Janes  v.  Whitbread,  11  C.  B.  406 ; 
111.  298  ;  Gardner  v.  Commercial  Bank,  Owen  v.  Body,  6  Ad.  &  E.  28  ;  8,  c  6 
13  R.  I.  166 ;  First  National  Bank  v.  Nev.  &  M.  448 ;  Wheatcroft  v.  Hick- 
Hughes,  10  Ma  App.  7 ;  De  Wolf  v.  man,  9  C.  B.  N.  s.  47,  lOL  Most  of 
Sprague  Manuf.  Co.  49  Conn.  282,  826 ;  these  cases  are  explained  in  De  Wolf  v. 
Stafford  Bank  v.  Sprague,  17  Fed.  Rep.  Sprague  Manuf.  Co.  supra,  as  being 
784 ;  Jones  v.  Syer,  62  Md.  211 ;  Maugh-  cases  in  which  the  business  •  to  be  csi^ 
lin  V.  Tyler,  47  Md.  646  ;  American  ried  on  was  merely  ancillary  to  winding 
Bank  v,  Inloes,  7  Md.  880  ;  8.  c.  11  up  the  debtor's  affairs.' 
Md.  173  ;  Bigelow  «.  Stringer,  40  Mo.  There  is  probably  a  distinction  be- 
196  ;  Keevil  v.  Donaldson,  20  Eans.  tween  cases  of  assignments  for  creditors, 
166 ;  Price  v.  Mazange,  81  Ala.  701 ;  with  authority  in  the  assignee  or  trustee 
Bernard  v.  Barney  Myroleum  Co.  147  to  continue  the  business,  and  cases  of 
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for  creditors  of  all  the  property  of  an  insolvent  debtor,  con- 
sisting in  part  of  unfinished  machinery  and  materials  in  pro* 
cess  of  mannfacture  the  completion  of  which  was  necessary 
to  an  advantageous  sale,  contained  a  provision  authorizing 
the  assignees  to  complete  the  manufacture  and  work  up  the 
materials  at  the  expense  of  the  fund  assigned,  as  in  their 
judgment  might  be  advisable,  so  as  to  realize  the  greatest 
amount  of  money  therefor.  This  was  held  to  render  the  as- 
signment fraudulent  and  invalid  on  its  face,  though  actual 
intent  to  defraud  was  disproved,  on  the  ground  that  it  au« 
thorized  delay  beyond  what  was  necessarily  incident  to  an 
assignment.^ 

Where  however  the  authority  conferred  upon  the  assignee 
in  regard  to  continuing  the  business  is  not  an  authority  within 
his  own  independent  discretion,  the  case  is  different.'  In  the 
ease  cited  an  assignment  for  creditors  contained  the  following 
provision :  ^  And  it  is  further  provided  that,  should  it  be 

property  given  in  mortgage,  pledge,  or  in  payment,  why  not  in  part  payment, 
the  like,  to  a  particnlar  creditor  to  according  to  the  amount  realized  by 
secore  him.  If  the  property  turned  completing  unfinished  materials  and 
over  to  the  creditor  is  not  equal  to,  or  gradually  seUing  off?  'I  can  see  no 
not  in  excess  of,  the  debt  (and  *  excess '  objection,'  said  Qibson,  J.  in  a  masterly 
would  perhaps  be  rather  liberally  inter-  opinion  in  Clow  v.  Woods,  supra,  '  to 
preted),  the  mortgagee  may  be  allowed  an  absolute  sale  of  an  article  under- 
to  complete  unfinished  materials,  and  going  a  process  of  manufacture,  to  be 
perhaps  to  dispose  of  the  property  in  delivered  when  finished ;  and  if  such  a 
snch  way  as  might  seem  best  to  him ;  sale  would  be  good,  a  mortgage  under 
as  e.  g.  by  gradually  winding  up  the  the  same  circumstances  would  also  be 
business  of  making  and  selling  leather,  good.'  That  however  is  dangerously 
Comp.  Clow  V.  Woods,  5  Serg.  A  R.  275,  near  the  prohibitory  line  ;  it  is  safer 
8  very  important  case,  in  which  a  mort-  to  treat  provisions  authorizing  a  con- 
gaged  tanyard  was  left  in  the  possession  tinuance  of  the  business  as  fraudulent 
of  the  mortgagor,  with  right  to  finish  unless  it  is  perfectly  clear  that  they 
materials.  cannot  impair,  and  were  not  intended 
Perhaps  the  same  would  be  true  of  to  impair,  the  rights  of  the  other 
an  assignment   to   a    single   creditor,  creditors. 

whose  claim  was  obviously  greater  than        ^  Cunningham  v,  Freeborn,  11  Wend, 

the  value  of  the  property  assigned.    In  240,  so  far  was  overruled, 
either  of  these  cases  the  debtor  would        *  Robbins  v.   Butcher,   104  N.  Y. 

have  the  right  to  make  over  the  prop-  676.    See  Anderson  p.  Sachs,  69  Miss, 

erty  to  the  creditor  in  payment ;  and  if  111. 
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necessary  .  .  .  the  party  of  the  second  part  shall  have  full 
power  and  authority  to  finish  such  work  as  is  unfinished,  to 
complete  such  buildings  as  are  incomplete,  and  to  pay  all 
necessary  charges  and  expenses  for  such  completion  prior  to 
the  payment  of  all  debts  and  liabilities  hereinbefore  men- 
tioned.' ^  The  court  held  that  the  authority  given  was  not  one 
in  the  arbitrary  discretion  of  the  assignee,  but  that  it  was 
conditional  upon  circumstances  which  the  courts  must  con- 
sider. It  was  not  an  authority  to  continue  the  business  as 
the  assignee  might  think  it  necessary  to  do  so,  but  as  might 
actually  ^  be  necessary ; '  and  that  looked  to  the  control  of  the 
courts.* 

Again  it  may  be  that  in  an  assignment  of  the  kind  it  is 
provided  or  contemplated  that  others  may  embark  their  capi- 
tal or  materials ;  and  in  that  case,  if  the  provision  is  acted 
upon  by  a  stranger  to  the  debtor,  he  will  be  entitled  to  main- 
tain his  title  to  what  he  has  contributed  or  produced  in  so  far 
as  it  is  clearly  distinguishable  from  the  property  of  the 
debtor.  That  is  to  say,  the  assignment  may  be  allowed  to 
stand  so  far  as  to  protect  his  severable  interest    In  a  Penn- 

1  Bee  Woodward   v.    Ifanhall,    22  read  its  tenna.    The  authority  giyen  ia 

Pick.  468.  not  absolute  but  conditional,  and  tiie 

'  Finch,   J.  :    '  Two   cases  in  this  condition  presumes  the  fuU  control  and 
court  have  drawn  a  line  of  distinction  supervision  of  the  courts.  .    .   •   The 
between  the  constructions  which  have  words  are   "should  it  be  necessary." 
been  ai^ed.    In  one  of  them  (Dunham  .  .  .  Who  is  to  judge  of  that  necessity 
V.  Waterman,  17  N.  Y.  9)  the  assign-  or  prudence  ?  ...  It  must  be  neoes- 
ment  gave  authority  to  the  assignees  to  sary.     It  i»  not  enough  that  the  as- 
pay  such  sums  ''  as  they  may  find  ezpe-  signee  thinks  so.  ...  It  comes  within 
dient"  in  completing  unfinished  arti-  the    doctrine    of   the  later  authority, 
cles,  as  '*  in  their  judgment  shall  seem  Jessup  v.  Hulse,  21  N.  Y.  168,  170: 
most  advisable."    The  assignment  was  .  .  .  The  court  asked  who  was  to  judge 
held  to  be  void.     The  whole  point  of  as  to  whom  or  how  the  sale  would  be 
the  decision  was  that  the  instrument  most  beneficial,  and  answered,  not  the 
conferred   a   discretion    upon   the  as-  assignee,  for  no  power  to  determine  was 
signees  which  superseded  the  authority  vested  in  him.      It  remained  in  the 
of  the  courts.   .  .   .   The  instrument  courts.  .  .  .  That  is  true,  as  we  read 
before  us  does  not  thus  offend,  as  we  it,  of  the  instrument  before  us.' 
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sylvania  case  ^  an  insolvent  debtor  assigned  ironworks  to  L, 
for  creditors,  L  to  carry  on  the  business  so  long  as  the  credi- 
tors might  deem  it  for  their  benefit,  and,  when  the  creditors 
so  determined,  to.  sell  the  property  and  distribute  the  pro- 
ceeds. L  took  the  property  accordingly,  and  manufactured  a 
large  quantity  of  iron  from  money  furnished  by  himself.  It 
was  held  that,  though  the  assignment  was  invalid  towards 
non-assenting  creditors,  the  iron  made  by  L  could  not  be 
taken. 

The  doctrine  under  consideration  applies  in  principle, 
where  creditors'  rights  are  complete,  to  cases  in  which  an 
authority  is  given  to  the  trustee  to  mortgage  the  property,  or 
any  part  of  it ;  for  this  again  takes  away  the  authority  of  the 
courts  to  interpose,  at  the  request  of  creditors,  and  compel 
the  trustee  to  proceed  to  the  settlement  of  the  trust.^  Some 
of  the  courts  however,  overlooking  the  principle  that  it  is  not 
for  the  debtor  to  say  what  is  for  the  interests  of  creditors, 
and  that  it  is  not  for  the  courts  themselves  to  say  that  pro- 
visions which  impair  the  rights  of  creditors  are  on  the  whole 
for  their  benefit,  have  refused  to  disturb  assignments  author- 
izing the  trustee  to  mortgage  or  pledge.' 

An  obvious  case  in  which  the  debtor  assumes  to  take  away 
from  the  courts  the  authority  to  control  the  trust  is  where  he 

1  Peter  v.  Light,  76  Penn.  St.  289.  Galbraith,  11  Smedes  k  M.  656.    It  is 

'  Gardner  v.  Commercial  Bank,  95  conceded  that  a  power  coold  not  be 

IlL  298,  807 ;  Plauck  v.  Schermerhom,  resenred  to  the    debtor   to    mortgage. 

8  Barb.   Ch.  644,    646.      The  learned  Beatty  v.  Davis,  supra.     If  one  reason 

Chancellor  here  only  says  that  '  the  of  this  is  that  the  debtor  cannot  reserve 

potcer  in  this  assignment  to  lease  or  a  benefit  to  himself  out  of  the  property, 

mortgage '  was  void  ;  but  the  case  ap-  another  equally  good  reason  is  that  he 

pears  to  have  arisen  ander  the  Statute  has  no  power  over  the  creditors'  rights  ; 

of  Uses  and  Trusts.    See  ante,  p.  180,  and  if  he  has  no  power  which  he  can 

note ;   Waldron  v,  Wilcox,  18  R.  I.  exercise  for  himself,  he  has  none  which 

618,  521.    See  also  Gardner  v.  Com-  he  can  confer  upon  another.     Grover  v. 

mercial  Bank,  18  R.  I.  156.  Wakeman,  11  Wend.  187,  208,  infra, 

•  Beatty  9.  Davis,  9  Gill,  211 ;  Wal-  p.  814,  note, 
dion  9.  Wilcox,  supra ;  Montgomery  v. 
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puts  into  the  assignment  a  provision  by  which  he  reserves  to 
himself  the  power  to  revoke  the  instrument,  even  indirectly, 
as  e.  g.  by  a  power  of  appointment.  From  the  time  at  least 
of  Sir  Edward  Coke  such  a  provision  has  been  held  to  invali- 
date the  instrument  on  the  ground  of  fraud.^  It  is  said  how- 
ever that  where  the  powjsr  of  revocation  is  not  absolute,  but 
clogged  with  a  condition  which  is  not  illusory,  the  deed  would 
not  seem  to  be  more  within  the  reason  than  within  the  words 
of  the  statute  of  Elizabeth  ;^  assuming  that  the  act  cannot  be 
tttrned  to  the  advantage  of  the  assignor.^  But  even  with  this 
last  qualification  the  suggestion  is  one  to  be  regarded  with 
distrust,  because,  as  we  shall  now  see,  the  provisions  of  the 
assignment  should  be  definitely  fixed  by  the  instrument 
itself. 

^  Twyne'8  Case,  8  Coke,  80  ;  Tar-  (1676) ;  Hangerford  v.  Earle,  2  Freem. 
Inck  V.  Marbuiy,  2  Vern.  610 ;  Doe  d.  120  ;  8.  c.  2  Yem.  261  (1692).  Bat  it 
WiUis  V.  Martin,  4  T.  R.  89  ;  Riggs  v.  ia  not  probable  that  these  cases  woold 
Murray,  2  Johns.  Ch.  565 ;  s.  o.  15  now  be  foUowed  in  this  country,  even 
Johns.  671 ;  Cannon  v.  Peebles,  i  Ired.  if  they  would  be^  followed  in  England. 
204  ;  West  v,  Snodgrass,  17  Ala.  649  ;  Clearly  they  are  contrary  to  the  spirit 
Benedict  v.  Renfro,  75  Ala.  121 ;  of  the  New  York  aathorities.  The 
Jenkyn  v.  Yanghan,  8  Drew.  419,  427 ;  only  stranger  to  the  transaction  who 
Smith  V.  Harst,  10  Hare,  80  ;  Acraman  can  be  depended  npon  as  beyond  the 
V.  Corbitt,  1  J.  &  H.  410.  And  conip.  influence  of  the  debtor  is  a  judicial 
27  Eliz.  c.  4,  i  5.  ProTisions  concern-  tribunal.  Nor  can  it  make  any  differ- 
ing powers  of  reyocation  touching  sub-  ence  that  the  person  whose  consent  is 
sequent  purchasers  are  common  in  our  to  be  obtained  has  not  been  designated 
statutes  against  fraudulent  conveyances,  by  the  debtor. 

These  pronsions  are  all  founded  upon         For  other  early  cases  concerning  the 

the  27Ui  Eliz.  reservation  of  powers  of  revocation  see 

>  Cannon  v.  Peebles,  supra,  referring  Moore,  608,  pi.  842  (19  Eliz.) ;   Bul- 

to  Doe  d.  Willis  v.  Martin,  supra.  lock    v.   Thome,   ib.   616    (42  Eliz.); 

*  Ib.  Some  of  the  very  early  cases  Sheldon  v.  Handbury,  ib.  767  (2  Jae. 

appear  indeed  to  have  made  a  distinc-  I.);  May,  Fraud.  Conv.  Ill,  2d  ed.  cit- 

tion  between  general  powers  of  revoca-  ing  Holcroft's  Case,  Dyer,  208 ;  Garth 

tion  or  powers  to  be  exercised  by  the  v.  Ersfield,  Bridgm.  22  ;  Rez  v.  Not- 

debtor  with  consent  of  some  relative  or  tingham,   Lane,   42  ;  Bethel  «.  Stan- 

perwn  under  the  debtor's  control,  and  hope,  2  Croke,  EUz.  810. 
powers  to  be  exercised  only  with  the         As  to   powers    of  revocation  inter 

consent  of  some  independent  person,  partes  the  case  is  of  course  different ; 

as  e.  g.  the  trustee ;  the  latter  being  e.  g.  in   voluntary  settlements.      See 

allowed.    Banbury's  Case,  1  Freem.  8  May,  Fraud.  Conv.  481,  482  ;  2d  ed. 
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A  special  case  falling  within  the  rule  of  the  last  paragraph, 
a  case  in  which  the  authoriiy  and  operation  of  the  law  is 
taken  away,  and  with  it  of  course  the  right  of  the  creditors  to 
call  upon  the  courts  to  direct  the  trustee,  is  where  the  debtor 
reserves  to  himself,  in  the  deed  of  assignment,  or  in  some 
contemporaneous  arrangement  to  be  taken  as  part  of  it,  a 
power  to  change  any  of  the  dispositions,  or  where  he  gives  to 
the  assignee  or  trustee  such  a  power.^  It  is  laid  down  in 
New  York  for  established  law  that  a  debtor  cannot  put  his 
property  beyond  the  reach  of  his  creditors,  by  assigning  it  to 
trustees  for  the  payment  of  his  debts,  unless  at  the  same  time 
he  settles  definitely  the  dispositions  to  be  made.^ 

In  the  case  first  cited,  which  was  replevin  by  assignees  for 
merchandise  levied  upon  by  a  deputy  sheriff  on  behalf  of 
creditors,  it  appeared  that  the  assignment  contained  the  fol- 
lowing provision :  ^  sixth,  to  pay  and  discharge  all  the  debts 
and  liabilities  contracted  by  the  firm  of  C.  E.  Morris  &  Co., 
and  if  any  of  the  said  last-mentioned  debts  or  liabilities  be- 
come pressing,  and  the  said  Dodge  shall  as  surety  or  individ- 
ually become  responsible,  then  in  that  case  the  said  debts  so 
assumed  by  said  Dodge  are  to  be  preferred  among  the  said 
partnership  debts.'  This  was  held  to  establish  an  intent  to 
defraud,  in  the  assignment.  In  one  '  of  the  other  cases  cited, 
a  bill  to  set  aside  an  assignment  as  a  fraud  upon  creditors,  it 
appeared  that  preferences  had  been  given  to  three  classes  of 
the  creditors  before  the  general  creditors  were  reached ;  and 
there  followed  a  provision  authorizing  the  trustees,  in  their 

^  See  West  v.   Snodgnas,  17  Ala.  McFarland,  18  PenxL  St.  182  ;  Mitchell 

549.  V.  StUes,  ib.  806,  809  ;  Phelps  v.  Carts, 

<  Sheldon  o.  Dodge,  4  Denio,  217,  80  111.  109;  Clark  v.  Bobbins,  8  Kans. 

Jewett,  J. ;  Hyalop  v,  Clarke,  14  Johns.  674  ;  Cannon  v.  Peebles,  2  Ired.  449. 

468  ;  Wakeman  v.  GroTor,  4  Paige,  41 ;  But  see  the  suggestion  in  the  last  para- 

H.  0.  in  error,  11  Wend.  187  ;  Bamum  graph  ;   and  see  Hall  v.  Wheeler,  18 

V,  Hempstead,  7  Paige,  568  ;  Brown  v.  Ind.  871 ;  Wright  v.  Thomas,  1  Fed. 

Guthrie,  89  Hun,  29.    See  also  Spence  Bep.  716  (Ind.). 
V,  Bsgwell,  6  Gratt.  444 ;  Sheppards  v.         *  Bamum  v.  Hempstead,  supra. 
Turpin,  8  Gratt  878,   898  ;  Hart  «. 
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discretiou,  to  pay  all  small  debts  due  or  to  become  due  to 
persons  at  a  certain  place,  to  an  amonnt  not  exceeding  $500, 
in  preference  to  any  of  the  creditors  referred  to  in  the  classes 
before  mentioned.  The  bill  was  sustained.  The  discretion 
given  had  assumed  to  take  away  the  authority  of  the  courts 
over  the  trustees,  and  so  to  give  to  them  the  keeping  of  the 
rights  of  the  creditors.^ 

A  like  case  would  be  made  by  a  provision  in  an  assignment 
for  creditors,  reserving  a  right  to  the  assignor,  or  giving  the 
right  to  the  assignee  or  to  any  one  else,  of  setting  up  new 

^  'So  long,'  said  the  court,  'as  parting  from  it  he reserres  the  power  (rf 
debtors  are  permitted  to  make  assign-  doing  eqoal  justice  to  all  his  suretiea, 
ments  .  .  .  without  consulting  their  as  well  those  he  could  not  then  enu- 
creditors  on  the  subject,  it  is  absolute-  merate  as  those  he  had  specified.  If  that 
ly  necessary  for  the  protection  of  the  was  really  the  purpose,  it  was  one  of 
rights  of  the  latter  that  the  equitable  the  soundest  morality.  ...  It  is  not 
interests  in  the  assigned  property  should  a  power  by  which  apparently  he  can 
be  fixed  and  determined  by  the  assign-  take  benefit  indirectly  ;  for  he  cannot 
ment  itselt  Neither  the  debtor,  nor  gain  credit  and  contract  new  debts  on 
his  friendly  assignees,  who  are  gener-  the  faith  of  the  power,  since  it  is  ex- 
ally  selected  by  himself,  'should  have  pressly  restricted  to  those  existing  at 
the  power  of  giving  preferences  after-  the  execution  of  the  deed.'  The  case 
wards  to  any  class  of  debts  or  credi-  was  to  be  left  to  the  jury  on  the  qnea- 
tors.'  Quoted  and  adopted  in  Sheldon  tion  of  fraudulent  intent. 
V.  Dodge,  4  Denio,  217.  To  the  same  The  answer  to  this  is  in  the  text. 
effect,  Boardman  v,  Halliday,  10  Paige,  Assignments  with  preferences  are  no^ 
223.  Of  course  if  the  debtor  cannot  favored,  they  are  only  tolerated.  Mead 
himself  reserve  the  power  to  do  such  v.  Phillips,  1  Sandf.  Ch.  88  ;  Brigham 
things,  he  cannot  give  such  power  to  v.  Tillinghast,  15  Barb.  618  ;  Grover 
another.  lb.  ;  Wakeman  v.  Grover,  11  v.  Wakeman,  11  Wend.  167.  And  they 
Wend.  187,  203.  are  to  be  tolerated,  against  those  who 

The  contrary  hsa  been  held  in  North  refuse  to  accept  them,  only  upon  the 

Carolina.     Cannon  v.   Peebles,  4  Ired.  footing  that  their  terms,  being  in  them- 

204,  where  the  debtor  reserved  in  the  selves  proper  as  far  as  may  be,   are 

assignment  the  right  to  add  to  the  list  entirely  fixed  in  the  outset.    Sheldon 

of  preferred  creditors  other  creditors  of  r.  Dodge,  snpra.     It  was  admitted  in 

the  time  of  the  execution  of  the  deed.  Cannon  t>.  Peebles  that  if  the  provision 

Buffin,   C.   J.   said,  at  p.   211  :    'In  in  question  could  in  any  way  work  to 

terms  it  is  not  a  provision,  or  a  power  the  advantage  of  the  debtor,  the  fraud- 

to  make  a  provision,  for  himself  or  any  ulent  intent  was  established.    Such  a 

volunteer  under  him,  but  for  a  directly  case,  under  a  similar  provision  in  regard 

opposite  end.   In  any  event  all  the  prop-  to  further  preferences,  was  Gazzam  «. 

erty  ia  gone  from  him  forever.    But  in  Poyntz,  6  Ala.  874. 
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preferences.  It  would  be  a  mistake  to  suppose  that  because 
the  assignor  might  make  present  preferences,' he  could  also 
provide  for  making  preferences  after  the  assignment  has  gone 
into  effect,  as  e.  g.  by  providing  that  this  may  be  done  upon 
the  contingency  of  some  act  by  a  creditor  beneficial  to  the 
assignor.  Such  a  power,  it  has  well  been  said,  would  nullify 
the  statute ;  it  would  leave  the  debtor  at  liberty  to  lock  up 
his  property  until  his  creditors  should  be  forced  to  accept 
the  terms  he  chose  to  dictate.^  But  it  is  held  that  there  may 
be  a  valid  agreement,  in  the  sale  of  goods  on  credit,  to  give 
the  seller  a  preference  if  it  should  become  necessary  by  the 
purchaser's  subsequent  insolvency.' 

Another  provision  obnoxious  to  the  same  principle,  unless 
the  rights  of  creditors  have  already  been  cut  down  by  the 
law,  is  the  provision  often  found  in  assignments,  by  which 
the  assignee  is  authorized  to  compound  with  the  creditors ; 
the  objection  is  that  it  leaves  the  matter  ever  open  to  new 
preferences,  so  that  no  creditor    may  know  whether    the 

^  Mr.   Senator  Tracy  in  Groyer  v.  work  a  fraud  npon  creditors.    Security 

Wakeman,  11  Wend.  187,  221,  a  great  honestly  given  in  pursuance  of  such  a 

case.     See  pp.  SI  6,  817.  promise  relates  back  to  the  date  of  the 

It  has  been  maintained  that  in  xhe  promise,  and,  except  as  to  intervening 
case  of  assignments  with  preference  of  rights,  is  just  as  good  and  effectual  as 
creditors  the  fact  that  there  is  fraud  if  given  at  the  date  of  the  promise.'  It 
upon  one  dass  wiU  not  enable  creditors  was  deemed  to  make  no  difference  that 
not  of  that  class,  and  not  affected  by  the  promise  was  conditional,  denying 
the  fraud,  to  avail  themselves  of  it.  Smith  v.  Croft,  11  Biss.  840,  and  fol- 
That  is,  th^  fraud  does  not  make  the  lowing  s.  o.  on  rehearing,  17  Fed*  Rep. 
whole  assignment  invalid.  Powers  v.  705.  Whether  a  conditional  promise 
Graydon,  10  Bosw.  680,  645,  Kobert-  of  a  future  preference  would  be  valid  in 
son,  J.  But  in  such  a  case  the  creditors  an  assignments  for  creditors  however  is 
of  the  particular  class  could,  it  seems,  a  different  question.  Assignments,  es- 
have  the  whole  assignment  annulled,  pecially  with  preferences,  are  not  favored 
upon  the  ground  that  its  terms  were  (Mr.  Senator  Tracy  in  Grover  v.  Wake- 
not  definitely,  or  at  least  legally,  set-  man,  11  Wend.  187,  218/;  and  when, 
tied  from  the  beginning.  added   to  this,   there  is   a   provision 

*  'Such  a  promise,'  said  Earl,   J.  which  leaves  the  transaction  open,  the 

in  National  Park  Bank  v.  Whitmore,  assignment  cannot  in  principle  or  on 

104  N.  T.  297,  803,  'honest  in  fact,  authority  stand. 
has  never  been  held  to  be  a  fr«ud  or  to 
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terms  of  the  asaignment  are  to  be  carried  out.  No  creditor 
could  know  whether  he  was  to  stand  upon  a  common  footing 
with  the  rest  or  with  those  of  his  class.  At  all  events  such 
a  provision  may  take  a  very  objectionable  form,  and  establish 
an  intent  to  defraud.^ 

In  a  case  ^  in  the  Court  of  Chancery  of  New  York  a  pro- 
vision in  a  preferential  assignment  for  creditors  authorized 
the  assignees  to  compound  with  all  or  any  of  the  creditors, 
in  such  manner  and  upon  such  terms  as  they  might  deem 
proper,  provided  it  did  not  interfere  with  the  order  of  prefer- 
ences. This  order  of  preference  was  distinctly  laid  down,  the 
creditors  being  divided  into  three  classes,  payment  to  begin 
with  the  first  class  and  then  to  proceed  as  the  funds  held 
out.  The  Chancellor  decided  that  this  rendered  the  assign- 
ment void  on  its  face ;  it  had  given  to  the  assignees  power 
to  pay  any  one  of  any  of  the  classes  a  gross  sum  in  lieu  of 
his  debt,  whether  such  sum  were  more  or  less  than  what  he 
would  be  entitled  to  receive  under  the  terms  of  the  assign- 
ment. The  effect  was  to  perpetuate  the  power  of  giving 
preferences.' 

This  case  was  now  taken  to  the  Court  of  Errors,^  where  the 

^  Wakeman  v.  Grover,  4  Paige,  28 ;  as  they  may  think  proper.     If  all  the 

a.  0.  11  Wend.  187  ;  Hudson  v.  Maze,  creditors  of  the  second  class   should 

8  Scam.  678 ;  Keeyil  v,  Donaldson,  20  come  in  and  consent  to  the  terms  of 

Kans.  166.     But  see  England  v.  Bey-  the  assignment,  the  assignees  are  at  lib- 

nolds,  88  Ala.  370 ;  White  v.  Monsarrat,  erty  to  pay  any  one  of  them  a  gross 

18  B.  Hon.   809,  815  ;    Anderson  v,  sum  in  lieu  of  his  share  of  the  fund, 

Sachs,  69  Miss.  Ill,  citing  Price  v.  in  advance,  although  it  may  be  either 

De  Ford,  18  Md.  489,  Carlton  v.  Bald-  more  or  less  than  he  might  be  entitled 

win,  22  Texas,   724,  and  Watkins  «.  to  on  a  final  settlement  of  the  trust. 

Wallace,  19  Mich.  67.  And  those  who  might  not  be  willing  to 

'  Wakeman  v.  Grover,  4  Paige,  28.  come  in  and  discharge  the  debtors  on  any 

*  Walworth,   Ch.  at  p.  41 :    'The  other  terms,  maybe  induced  to  accede 

effect  of  this  provision  therefore  is  to  to  the  assignment  under  a  promise  of  a 

perpetuate  the  right  of  giving  prefer-  liberal  compromise.'    And  it  made  no 

ences,  by  vesting  in  the  assignees  an  differonce  that  the  particular  assignees 

•xbitrary  power  in   relation   to  these  were  men  of  repute,  who  wero  not  likely 

several  classes  of  creditors,  and  of  com-  to  do  wrong, 
pounding  with  any  one  upon  such  terms        *  11  Wend.  187* 


' 
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question  before  the  Chancellor  was  passed  by,  and  his  deci- 
sion affirmed  upon  other  matters  in  controyersy.  But  in  one 
of  the  ablest  of  the  several  opinions  now  delivered  the  view 
of  the  chancellor  was  directly  affirmed,  and  upon  the  prin- 
ciple now  under  consideration.  ^  It  has  repeatedly  been  de- 
cided/ said  Mr.  Justice  Sutherland,^  'that  an  assignment 
which  does  not  declare  the  uses,  but  reserves  to  the  assignor 
the  power  of  subsequently  doing  it,  is  fraudulent  and  void ; 
and  if  the  assignor  cannot  reserve  the  power  of  giving  pref- 
erence to  himself,  he  certainly  cannot  legally  confer  it  upon 
his  assignee.'  And  this  view  has  recently  prevailed  in  the 
Court  of  Appeals,  in  a  decision  expressly  affirming  the  fore- 
going case.^  Nor  can  that  be  done  by  contemporaneous 
agreement  out  of  the  deed  which  could  not  be  done  in  the 
deed.' 

It  must  however  be  clear  that  the  power  given  is  to  com- 
promise and  compound,  that  is,  to  take  part  for  the  whole ; 
it  is  no  ground  for  objecting  to  an  assignment  that  it  contains 
a  provision  giving  authority  to  the  assignee  to  collect  part  of 
the  whole,  if  he  is  not  allowed  to  give  a  discharge  thereupon. 
Thus  in  the  case  just  cited  ^  the  assignment  contained  a  pro- 
vision authorizing  the  assignee  to  collect  the  notes,  accounts, 
and  choses  in  action  and  take  '  part  of  the  whole '  when  he 
should  deem  it  expedient.  But  this  was  held  to  mean  no 
more  than  that  the  assignee  might  receive  payment  by  instal- 
ments, from  time  to  time ;  it  did  not  authorize  him  to  give  a 
discharge  of  the  whole  on  receiving  part.^ 

^11  Wend,  at  p.  208.  Sherwood,  the  court  may  at  first  appear 

'  McConnell  v,  Sherwood,  84  N.  Y.  to  have  relaxed  the  mle  slightly  ;  bat 

622,  528.  in  reality  that  was  a  case  of  constrao* 

*  Haydock  v.  Coope,  58  N.  Y.  68,  tion,  and  does  not  affect  the  integrity 

explaining   Spanlding   v,    Strang,    87  of  the  mle  itself.   It  was  there  declared* 

N.  Y.  185,  and  88  N.  Y.  9.  in  accordance  with  authorities  already 

^  McConnell  v.  Sherwood,  supra.  stated,  that  the  court  ought  not  to  find 

^  In  the  case  of  Coyne  v.  Weaver,  fraud  unless  the  case  is  clear,  and  that 

84  N.  Y.   886,  decided   at  the  same  of  two  constructions  one  of  which  would 

term,  and  referred  to  in  McConnell  v.  defeat  whUe  the  other  would  save  the 
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The  objection  to  provisions  authorizing  the  assignee  to  com- 
pound with  the  assignor's  creditors  does  not  apply  with  the 
same  force  to  cases  in  which  he  is  authorized  to  compound 
with  the  assignor's  debtors,  —  at  all  eyents  where  he  is  au- 
thorized to  compound  or  compromise  bad  or  doubtful  debts. 
It  would  be  too  much  to  require  the  assignee  to  bring  suit  in 
cases  in  which  there  was  no  reasonable  hope  of  obtaining 
anything;  and  accordingly  such  provisions  are  held  to  be 
unobjectionable.^  The  case  might  be  different  if  authority 
were  given  to  compromise  any  and  all  claims  due  the  as- 
signor ; '  though  the  construction  to  be  given  to  such  a  pro- 
vision would  probably  be,  that  only  such  claims  were  intended 
as  the  assignee  might  lawfully  compromise,  to  wit,  bad  or 
doubtful  claims. 

The  general  principle  under  consideration  applies,  where 
creditors'  rights  are  complete,  to  cases  in  which  the  debtor 
reserves  the  right  to  name  a  successor  of  the  trustee,  in  case 
the  trustee  designated  by  the  assignment  should  decline  the 
trust  or,  after  entering  upon  it,  should  resign  his  office. 
This  might  deprive  the  courts  of  the  power  to  remove  the 
trustee  and  appoint  another  in  his  place ;  should  the  creditors 

instrument,  the  latter  should  prevail,  within  the  control  of  the  courts,  and 

Accordingly  a  provision  authorizing  the  therefore  did  not  affect  the  rights  of 

assignee    to    coUect    choses  in    action  creditors.      'It  confers    upon  the  as- 

'  with  the  right  to  compound '  for  the  signee  no  unlawful  or  arbitrary  power, 

same,  '  taking  a  part  for  the  whole,  and  takes  away  from  the  creditors  no 

when  he  shall  deem  it  expedient '  was  just  protection.'    Finch,  J.  at  pp.  390, 

upheld.    'Those  qualifying  words,' said  891.      See  Ginther  v.   Richmond,   18 

the  court  of  the  words  '  when  he  shall  Hun,  284 ;  Bagley  o.  Bowe,  105  N.  T. 

deem  it  expedient,'  'may  mean  either  177. 

that  the  assignee  is  at  liberty  to  com-  i  Watkins  v.  Wallace,  19  Mich.  67; 

promise  any  claim  if  he  shall  choose  to  Dow  v.  Platner,  16  N.  Y.  562  (Selden 

do  so,  and  behind  his  judgment  nobody  and    Strong,    J  J.    dis. ) ;    Brigham   v. 

shall  go,  or  that  the  assignee  may  com-  Tillinghast,    15    Barb.    618  ;    Bellows 

promise  such  claims  as  in  the  exercise  v.  Partridge,  19  Barb.  176  ;  White  v. 

of  a  sound  discretion  the  interests  of  Monsarrat,  18  B.  Mon.  809 ;  Price  v. 

the  trust  require.     We  think  the  latter  De  Ford,  18  Md.  489. 

is  the  plain  and  proper  construction.'  *  See   Brigham  v.    Tillinghast,   15 

That  is  to  say,  the  discretion  given  was  Barb.  618,  62L 
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ask  a  court  for  the  removal  of  the  trustee,  the  trustee,  rather 
than  be  remoTed,  might  well  consent  to  give  up  his  trust  in 
favor  of  some  one  named  by  the  debtor.^  In  such  a  case  the 
terms  of  the  trust  are  not  fixed  by  the  assignment.  But  some 
courts  hold  that  the  provision,  instead  of  invalidating  the 
assignment,  would  only  be  inoperative.^ 

Again  the  debtor  cannot  impose  the  condition  upon  his 
trustee  of  paying,  out  of  the  fund  assigned,  the  costs  or  ex- 
penses incurred  by  the  debtor  in  defending  suits  touching  the 
assignment ;  a  provision  to  that  effect  would  show  that  the  as- 
signment was  made  with  intent  to  defraud.^  In  the  case  first 
cited  an  assignment  contained  a  provision  that  the  assignees 
should  retain  out  of  the  proceeds  of  the  assignment  ^  all  costs 
and  expenses  necessarily  incurred  by  me  or  my  assignees  .  .  . 
in  defending  any  suits  that  may  hereafter  be  instituted  against 
me  or  them  ...  by  any  creditor  or  other  person  or  persons 
for  any  matter  or  thing  growing  out  of  or  in  any  way  con- 
nected with  this  assignment.'  Beyond  the  rule  that  the 
debtor  could  not  reserve  to  himself  any  benefit  or  advantage 
out  of  the  assigned  property,  the  natural  effect  of  this  provi- 
sion would  be  to  cause  a  postponement  of  distribution  for  an 
indefinite  period.*  A  provision  too  that  the  debtor  should  be 
employed  at  a  certain  salary  has  been  deemed  to  be  evidence 

1  Flanck  v.  Schennerhorn,  8   Barb,  by  Phillips  in  the  course  of  the  litiga- 

CIl   644,    646,    apparently  under  the  tiou  ;  and  to  avoid  responsibility,  they 

Statute  of  Uses  and  Trusts.     See  Riggs  would  defer  the  close  of   their  trust 

V.  Murray,  2  Johns.  Ch.  565.  until  all  these  things  should  be  ascer- 

3  Vanaands  v.  Miller,  24  Conn.  180.  tained.     In  the  mean  time  creditors, 

*  Mead  v.  PhiUips,  1  Sandf.  Ch.  88.  sick  with  hope  deferred,  would  be  ready 
See  Planck  v.  Schermerhom,  8  Barb,  to  accept  almost  any  percentage  on  their 
Ch.  644  ;  Mattison  v.  Judd,  59  Miss,  debts  and  release  the  residue.  ...  It 
99 ;  Smyth  v.  Ripley,  83  Conn.  806.  is  no  answer  that  the  power  is  con- 

*  The  learned  Vice- Chancellor  said  :  tingent,  and  that  no  occasion  has  arisen 
'  The  assignees  could  not  reasonably  for  its  operation.  The  same  was  said 
conjecture,  after  one  sound  suit  was  of  the  coercive  clause  Id  Wakeman  v. 
commenced  for  "  any  matter  or  thing  Grover,  4  Paige,  28,  and  11  Wend.  187. 
growing  out  of  or  in  any  manner  con-  The  question  is.  What  does  it  enable 
nected    with    the    assignment,*'    what  the  debtor  to  accomplish  ? ' 

amount  of  expenses  would  be  incurred        Mere  giving  authority  to  the  assignee 
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of  a  fraudulent  intent;^  but  that  could  not  be  true  if  the 
sum  to  be  paid  was  reasonable.' 

An  intent  to  defraud,  again,  is  established  hj  a  provision 
in  an  assignment  by  a  partnership  appropriating  partnership 
property  to  the  payment  of  the  private  debt,  of  one  of  the 
partners.^  The  converse  of  this  appears  not  to  be  true,  a 
partner  being  allowed,  in  New  York  at  all  events,  to  prefer 
his  copartner,  by  paying  him  out  of  his  individual  property ;  ^ 
clearly  if  the  individual  creditors  do  not  object  to  the  part- 
ner's turning  in  his  individual  property,  in  the  partnerahip 
assignment,  it  is  not  for  others*  to  object.^  It  would,  it  is 
held,  invalidate  an  assignment  by  a  partnership,  to  prefer  a 
silent  member  of  the  partnership*  So  also  an  assignment 
by  a  partnership,  which  contains  a  provision  preferring  debts 
due  to  members  of  the  firm,  is  generally  treated  as  fraudulent,^ 

to  defend  stiitB  xb  of  coarse  nothing,  private  debt     And  comp.  De  Wolf  v. 

Yan  Nest  v.  Yoe»  1  Sandf.  Ch.  4,  6.  Sprague    Manof.    Co.   49  Conn.   282  ; 

'  As  to  charges,   commissions,  and  Caultield  v,    Curry,    63   Mich.    594 ; 

expenses  of  converting  goods  into  cash,  Arnold  v.   Hagerman,   45   N.  J.   Eq. 

under  an  illegal  assignment,   the  as-  180. 

flignee  will  not  be  allowed  for  any  ser-  *  Crook  v.  Rindskopf,    105  N.  Y. 

vices  or  disbursements  except  such  as  476,  482,  citing  Hazard  v,  Dimon,  82 

were  necessary  for  the  preservation  of  N.   Y.   65  ;   Saunders   v.   Reilly,   105 

the  property  ;  and  these  will  not  include  N.  Y.  12  ;  Boyer  Wheel  Co.  v.  Field- 

premiums  paid  for  insurance.'    Hunt  v.  ing,  101  N.  Y.  504  ;  Eirby  o.  Schoon- 

Wemer,  89  Ark.  70.  maker,  3  Barb.  Ch.  46.    It  certainly  is 

^  Eigenbrun  v.  Smith,  98  N.  Car.  otherwise  if  there  is  a  provision  for 

807  ;  Frank  v.  Robinson,  96  N.  Car.  28.  return  of  surplus,   without   providing 

*  Smith  V,  Craft,  128  U.  S.  486 ;  for  all  the  debts,  individual  and  part- 
Wilcoxon  V.  Annesley,  23  Ind.  285.  nershfp.  CoUombv.  Caldwell,  16  N.  Y. 
That  would  not  be  benefit  out  of  the  484.  It  was  left  undecided  in  Crook  v. 
property.  Rindskopf,  supra   (at  p.  481)  whether 

*  Haynes  v.  Brooks,  115  K.  Y.  '  intended  fraud  by  one  member  ci  a 
487 ;  Wilson  v,  Robertson,  21  N.  Y.  firm,  in  transferring  his  individual  as- 
587  ;  National  Bank  v.  Cohn,  42  Hun,  sets,  avoids  an  assigmnent  of  the  firm 
881 ;    Friend   v.    Michaelis,    15    Abb.  assets  made  by  the  firm.' 

N.   C.   354,  deckring   immaterial  the  •  Royer  Wheel  Co.  v.  Fielding^  101 

motive  ;  Gable  v.  Williams,  59  Md.  46  ;  N.  Y.  504,  510. 

Pritchett  V,  Pollock,  82  Ala.  169 ;  Pat-  *  Innes  v.   Lansing,  7  Paige,  588  ; 

terson  v,  Seaton,   70  Iowa,  689.    See  Whitcomb  v.  Fowle,  10  Daly,  23. 

also  Hartleys.  White,  94  Penn.  St  81,  ?  First  National  Bank  o.  Wood,  45 

sale  of  partnership   property  to   pay  Hun,   411 ;    Eayser  v,  Heavenrich,  5 
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certainly  if  any  of  the  assignors  derive  a  benefit  from  it ;  ^  it 
matters  not  what  the  personal  motive  may  have  been.^  That 
however  appears  to  stand  upon  the  ground  of  benefit  to  the 
debtor,  the  subject  of  the  preceding  chapter.* 

Still  another  way,  under  the  law  of  New  York,  of  estab- 
lishing the  intent  of  the  statute  is  to  put  into  the  assign- 
ment a  provision  allowing  to  the  assignees  or  trustees  a 
larger  compensation  than  is  allowed  by  law  to  persons  in 
similar  positions,  as  e.  g.  executors  or  administrators ;  ^  and  a 
like  case  is  presented  when  a  lawyer  is  made  the  assignee, 
with  a  provision  allowing  hihi  reasonable  counsel  fees  above 
the  expenses  and  commissions  for  executing  the  trust.^  An 
insolvent  debtor  not  in  insolvency  may  select  his  own  as- 
sigruee  and  give  effect  to  his  own  preferences;  beyond  that 
he  cannot  go.  He  cannot  provide  for  charges  not  actually 
necessary  for  carrying  out  the  assignment ;  to  make  the  at- 
tempt in  the  assignment  is  to  avoid  the  instrument.^  But  the 
amount  to  be  allowed  for  compensation  will  vary  according  to 

Eans.  824.    But  see  Fanshawe  v.  Lane,  *  Nichols  v.  McEwen,  17  N.  Y.  22  ; 

16  Abb.  Pr.  71.  Heacock  «.  Durand,  42  111.  230.     See 

1  Welsch  V.  Britton,  55  Texas,  118.  Thompson  v.  Childress,    1  Tenn.  Ch. 

*  First  National  Bank  v.  Wood,  869  ;  Wolfsheimer  v.  Kivinas,  64  Md. 
sapra.  280.     But  the  mere  allowance  of  attor- 

*  A  partnership  assignment  of  all  ney  fees  is  not  objectionable.  Wool- 
the  property  of  the  members  is  not  didge  v.  Irving,  23  Fed.  Rep.  676  ;  Butt 
frandulent  as  to  creditors  who  did  not  v.  Peck,  1  Daly,  83  ;  Armitage  v.  Rec- 
know  of  the  partnership.  Stevenson  tor,  62  Mo.  600  ;  Mattison  v.  Judd,  59 
V.  Porter,  78  Wis.  70.  Miss.    99.     See  further  Blow  v.  Gage, 

*  Barney  v.  Griffin,  2  Comst.  865.  44  111.  208  ;  Jacobs  r.  Remsen,  86  N.Y. 
See  Meacham  r.  Steraes,  9  Paige,  898  ;  668  ;  Iselin  v.  Dalrymple,  fi  Robt. 
Arthur  v.  Commercial  Bank,  9  Smedes  (N.  Y.)  142. 

&  M.  894  ;  Mattison  v,  Judd,  59  Miss.  ^  Roosevelt,  J.  :  *  To  permit  him  not 
99.  only  to  choose  his  own  assignee,  but  to 
In  Maryland,  under  the  Insolvent  choose  a  favorite  counsellor  at  law  for 
Acty  1884,  c.  295,  against  preferences,  the  office,  and  on  that  ground  to  charge 
a  reasonable  fee  could  not  be  reserved  the  already  deficient  fund  with  a  conn- 
to  the  draughtsman  of  a  deed  of  as-  sel  fee  in  addition  to  the  regular  com- 
fignment  for  his  services.  Wolfs-  mission  would  be  establishing  a  practice 
heimer  v.  Rivinns,  64  Md.  280,  two  pregnant  in  many  cases  with  the  most 
judges  dissenting.  mischievous  consequences.'  17  N.  Y.  24. 

VOL.  II. — 


822  CIBCUMVENTIOK.  [CHAP.  XII. 

the  nature  of  the  business ;  and  the  compensation  allowed  by 
law  to  persons  in  other  positions  may  not  afford  any  test.^ 

A  provision  sometimes  put  into  assignments,  giving  the 
trustee  the  right  to  sell  at  '  public  or  private  sale '  according 
to  his  best  judgment,  has  given  rise  to  some  doubt ;  and  the 
doubt  has  in  one  state  at  least  been  turned  into  legislation 
against  the  validity  of  any  such  provision.^  The  sale  must 
in  that  state  be  public ;  whetlier  authority  to  sell  at  private 
sale  would  show  a  fraudulent  intent,  or  would  only  be  unlaw- 
ful, is  not  clear.*  But  the  current  of  authority  is  in  favor 
of  treating  the  use  of  language  of  the  kind  as  not  significant 
of  any  intent  to  hinder  or  defraud.*  This  view  appears  to 
have  been  taken  as  a  matter  of  course  in  New  York.*  That 
however  does  not  mean  that  sales  of  merchandise  at  retail  or 
*  gradually '  may  be  authorized,  for  that  would  be  to  authorize 
a  continuance  of  the  business  beyond  the  time  necessary  for 
closing  the  trust ;  ®  unless  perhaps  the  language  did  not  ex- 
clude the  interposition  of  the  courts  to  direct  a  sale  or  sales 
according  to  law.  Nor  does  the  rule  allowing  provisions  for 
private  sale  authorize  the  trustee  to  turn  parts  of  the  property 
over  to  agents  to  sell  on  commission.^ 

A  short  category  of  special  provisions,  or  acts  done  or  an« 

^  See  Arthur  v.  Commercial  Bank,  ante,  p.   800,  note ;    England  v.  Rey- 

9  Smedes  &  M.  894.  nolds,  88  Ala.  870.    See  also  Preston  v, 

«  Raleigh  v,  Griffith,  87  Ark.  150.  Southwick,  116   N.  Y.  139  ;   ante,  p. 

*  The  statate  was  passed  '  as  a  matter  299,  note  1. 

of  public  policy.'    Raleigh  v.  Griffith,         *  American  Bank  v.  Inloes,  7  Md. 

supra,  at  p.  158.  880  ( '  gradually,  in  the  manner,  and  on 

*  Brigham  v,  Tillinghast,  18  N.  Y.  the  terms  in  which,  in  the  course  of 
216,  219  ;  Hart  v.  Crane,  7  Paige,  87 ;  their  business,  the  grantors  had  sold 
Shackelford  v.  Bank  of  Mobile,  22  Ala.  and  disposed  of  their  merchandise  *) ; 
288  ;  Kyle  v.  Hanreys,  25  W.  Va.  716  ;  s.  c.  11  Md.  178  ;  Maughlin  r.  Tyler. 
Burgin  v.  Burgin,  1  Ired.  458  ;  Farqu-  47  Md.  645.  But  see  Anderson  o. 
harson  o.  Eichelbei^r,  15  Md.  63 ;  Sachs,  59  Miss.  111.  See  Meacham  v. 
Waldron  v,  Wilcox,  18  R.  I.  618  ;  An-  Stemes,  9  Paige,  898,  406  (at  reUi!). 
dersoii  v.  Sachs,  69  Miss.  111.  ^  Meacham  v.  Stemes,  supra. 

*  Brigham   v,    Tillinghast,    supra; 
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ihorizedy  bj  the  assignment,  which  have  the  effect  to  estab- 
lish the  intent  to  defraud,  may  be  given  in  conclusion  of  this 
particular  investigation.  The  following  are  of  the  kind  re- 
ferred to :  Naming  as  assignee  or  trustee  a  person  whom  the 
debtor  knew  to  be  insolvent,  —  this  by  the  better  opinion.^ 
Preferring  persons  who  are  not  creditors.*  Exempting  the 
assignee  from  all  liability  except  for  wanton  neglect  and 
waste,^  or  from  all  liability  except  for  gross  negligence  or 
wilful  misconduct,^  or  from  all  liability  while  acting  in  good 
faith,^  or  for  property  which  does  not  come  to  his  hands, 
without  regard  to  his  duty  to  be  diligent,^  or  for  the  ex- 
penses or  losses  arising  from  carrying  out  the  trust.^  Again 
to  include  in  a  deed  of  trust  for  a  particular  creditor,  inten- 
tionally, a  much  larger  sum  than  is  due  may  also  avoid  the 
instrument.® 

The  debtor  may  include  in  his  list  of  preferential  creditors 
persons  whose  claims  are,  by  reason  of  some  mere  technical 
rule  or  rule  of  policy,  not  enforceable  by  law,  provided  they 
are  still  just  claims.  Just  as  ^one  may  forego  the  benefit, 
when  sued,  of  a  defence  of  the  Statute  of  Frauds  (by  some  au- 
thorities), or  of  the  Statute  of  Limitations,  or  of  usury,'  ^  so 

1  Reed  v.  Emery,  8  Paige,  417  ;  Hag-  Humph.  810  ;  Montgomery  v.  Eirksey, 

gerty  V.  Pitlman,  1  Paige,  298  ;  Brown*  26  Ala.  172.     Comp.  ante,  p.  821,  n.  6. 
ing  V.   Hart,   6  Barb.   91 ;  Connah  v.         «  Frazier  v.  Tmax,  27  Hun,  687. 
Sedgwick,  1  Barb.  210.     But  see  Jen-         *  August  v.  Seeskind,  6  Coldw.  166. 
ningR  V.  Prentice,  89  Mich.  421 ;  Angell         *  Litchfield  v.  White,  7  N.  Y.  488  ; 

V.  Rosenbury,  12  Mich.  241 ;  Shryock  De  Wolf  v,    Sprague    Mannf.   Co.  49 

V.  Waggoner,  28  Penn.  St.  480.     See  Conn.  282. 

Hempstead  v.  Johnston,  18  Ark.  128.         *  Hutchinson  v.  Lord,  1  Wis.  286. 
But  see  Cohn  v.  Ward,  82  W.  Va.  84,         •  Finlay  v.   Dickerson,   29   111.   9 ; 

where  it  is  held  that  a  receiver  should  True  o.  Congdon,  .44  N.  H.  48.     See 

be  appointed,  the  trust  otherwise  to  Thomas  v.  Clark,  65  Maine,  296. 
stand.  T  De  Wolf  t».  Sprague  Manuf.  Co.  49 

The  selection  of  a  near  relative  or  of  a  Conn.  282,  828. 
member  of  the  debtor^s  family  might         •  Pennington  v.  Woodall,    17  Ala. 

be  objectionable,  but  could  not  alone  686  ;  Stratton  t;.  Putney,  68  N.  H.  677. 

establish  fraud.    Shnltz  v.   Hoagland,  Further  see  chapter  19,  §  2. 
85  N.  Y.  464;    Cram  v,   Mitchell,   1         *  Ante,  p.  50.     See  Pennington  v. 

Sasdf.  Ch.  251 ;  Baldwin  v,  Buckland,  Woodall,  17  Ala.  685.   But  see  pp.  133- 

11  Mich.  889  ;   Bompas  v,  Dotson,  7  135. 
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may  one  recognize  the  validity  of  Uie  just  claims  of  creditors, 
which  are  thus  burred.^  To  refuse  the  defence,  instead  of  be- 
ing even  evidence  of  an  intent  to  defraud,  is  rather,  it  has  well 
been  said,  evidence  of  a  determination  not  to  defraud  one  cred- 
itor for  the  benefit  of  another.*  Possibly  it  may  be  proper  in 
a  particular  case  to  allow  interest  not  collectible  by  law ;  bat 
thib,  if  allowable  at  all,  can  be  allowed  only  when  it  vould  be 
equitable  and  just.*  And  so  it  may  sometimes  be  proper  to 
allow  a  creditor  a  higher  rate  of  interest  than  that  collectible 
by  law.*  But  that  is  dangerous  ground,  and  the  allowance 
should  be  examined  with  jealous  scrutiny.' 

Whether  omiggiona  on  the  face  of  the  assignment  of  what 
migiit  reasonably  be  expected  there  can  be  treated  aa  invali- 
dating the  assignment  for  fraud  is  not  clear ;  though  there 
is  no  doubt  that  fraud  in  general,  of  any  sort,  may  be  estab- 
lished by  omission  as  well  as  by  act.  But  speaking  only  of 
assignments  for  creditors,  the  instrument  might  indeed  be  so 
wanting  as  to  be  inoperative  ;  though  that  is  not  saying  that 
the  omissions  would  constitute  or  even  be  necessary  evidence 
of  fraud.'  The  case  which  commonly  arises  is  the  omission 
of  schedules  and  adequate  descriptions ;  that  in  itself,  it  is 
clear,  can  seldom  if  ever  eitabUsh  fraud  in  the  assignment,' 
though  it  may  be  evidence  thereof.  Thus  it  is  laid  down  that 
to  omit  to  specify  the  property  assigned  will  not  render  the 
assignment  fraudulent  on  its  face,  but  it  is  a  circumstence  to 
be  taken  into  account  by  the  jury.*    But  of  course  it  may  be 

1  Morniy  n.   Jndson,   8  N.  Y.  73,         ■  See   however   Overtoil   «.    Holin- 

QErarinus  demiud.  ahtde,  6  Heisk.  6S&. 

3  lb.  Gardiner,  J.     Comp.  howeTer         '  Cook   v.    ChimberltiD,    Si  Hich. 

PUnck  V.   Schennethom,  S  Barb.  Ch.  E6G. 
844.  *  Brown  v.  Lyon,  17  Ak.  eSS  ;  Roh- 

*  Spencer   n.    Ajmnlt,    10    N.    Y.  iiuon  v.  Kapelye,   3  Stewt  (Ala.)  SS; 

202.      See  Pennington  v.  Woodall,   17  Wilt  v.  Franklin,  1   Binn.  602  ;  SbuIU 

Ala.  SSG;  ante,  p.  129.  e.  HoegLmd,  8G  S.  T.  460  ;  Henry  «. 

*W1iee1ockv.Wood,e8PcnD.8t2>8.  Boot,  38  Mich.  371  ;  Cook  v.  Chraiber- 

'    *  See  iDto,  p.  126,  where  cskb  are  lain,  supra  ;  Lang  v.  Lee,  3  Rand.  423. 

given  which  ehow  that  this  ia  doubtfnl  See  also  England  o.  Reyoolds,  SB  Ala. 

ground.  870. 
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shown  that  the  omission  was  intentional,  and  so  with  intent  to 
defraud ;  and  it  would  probably  be  necessary  to  explain  any 
serious  omission,  to  prevent  a  just  inference  of  fraudulent 
intent.* 

An  intent  to  hinder,  delay,  or  defraud  cannot,  it  has  been 
held,  be  inferred  from  the  fact  that  the  assignor  in  an  assign- 
ment for  creditors  is  solvent,  any  more  than  it  could  be  in- 
ferred from  the  fact  that  an  assignor  was  insolvent.^  In  the 
case  cited  it  was  found  as  a  conclusion  of  fact  that  when  the 
assignor  made  the  assignment  he  supposed  that  his  property 
was  sufficient  to  pay  his  debts  ;  and  from  this  it  was  argued 
that  he  must  have  had  a  fraudulent  intent.  A  debtor, 
pressed  for  payment  and  fearing  a  sacrifice  of  his  property, 
had  no  right  to  withdraw  it  from  legal  process  and  delay  his 
creditors  by  interposing  an  assignment.  But  the  court  denied 
the  argument ;  the  argument,  it  was  said,  would  apply  equally 
to  the  case  of  an  admitted  insolvency.^ 

^  Shuitz  V.  Hoagland,  supn.  The  tion  of  property  can  be  made  only  by 
omisaioii  in  such  a  case  would  probably  that  class  of  iienons.  But  this  doctrine 
raise  a  presumption  of  fraud.  Finch,  J.  has  no  foundation  in  principle  or  au- 
in  Shuitz  V.  Hoagland  :  '  It  would  be  thority.  These  assignments  are  in  their 
bard  to  find  any  schedule  absolutely  nature  simply  trusts  for  the  payment  of 
perfect,  or  any  debtor  who  could  inven-  debts.  The  power  to  create  such  trusts 
tory  every  item  of  his  property  with  is  certainly  not  peculiar  to  insolvent 
strict  accuracy.  Boom  must  be  allowed  men.  On  the  contrary  it  is  a  power 
for  honest  mistake,  and  possibly  even  more  unquestionably  possessed  by  men 
for  careless  and  thoughtless  error ;  but  who  are  entirely  solvent*  Seldeu,  J. 
where  the  omission  cannot  thus  be  ex-  however  thought  that  where  the  assign- 
plained  or  excused,  the  inference  of  a  ment  was  made  by  a  solvent  person, 
fraudulent  intent  must  follow.*  there  was  a  presumption  that  the  act 

S  Ogden  V.  Peters,  21  N.  Y.  28.    See  was  done  to  increase  an  anticipated  sur- 

however  Planck    v.    Schermerhom,    8  plus  for  himself,  i.  e.  that  it  was  done 

Barb.  Ch.  644,  646,  ante,  p.  296.  with  fraudulent  intent.    And  see  Planck 

'  Comstock,  C.  J.  :  '  As  assignments  v.   Schermerhom,    supra  ;    Oaixiner  v, 

for  the  benefit  of  creditors  are  generally  Commercial  Bank,  95  111.  298,  and  Van 

made  by  insolvent  debtora,  it  is  not  Nest  v.   Yoe,   1  Sandf.  Ch.  4,  to  the 

nnfrequently  urged  that  such  disposi-  same  effect. 
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CHAPTER  Xni. 

INTENT  TO  DEFRAUD  CONTINUED:    RETAINING 

POSSESSION. 


§  1.  The  Principle  :  Possession. 

Because  it  is  naturally  a  sign  of  ownership,  possession  of 
chattels  raises  in  law  a  presumption  of  ownership  in  the 
possessor.^  This  presumption  however  is  often  untinie  in 
point  of  fact,  and,  except  in  those  states  in  which  the  pre- 
sumption is  declared  to  be  conclusive  towards  third  persons, 
it  may  not  be  sufficient  to  save  a  creditor,  who  has  levied  upon 
goods  which  really  do  not  belong  to  his  debtor,  when  the  true 
owner  makes  his  claim  before  the  courts.  At  the  same  time 
possession  being  the  visible  sign  of  ownership,  it  is  the  basis 
often  upon  which  a  levy  upon  the  goods  as  the  property  of  the 
possessor  is  made,  and  in  a  contest  upon  the  question  whether 
the  property  may  be  treated  as  that  of  the  possessor,  in  a 
word,  whether  the  claimant's  claim  arose  in  fraud  of  the 
rights  of  creditors,  the  fact  of  possession  by  the  debtor  may 
constitute  the  whole  of  the  particular  creditor's  case. 

The  creditor's  case  indeed  resolves  itself  into  this :  When 
it  turns  out  that  property  which  a  creditor  has  levied  upon  in 
the  hands  of  his  debtor,  as  his  debtor's  property,  is  claimed 
by  a  third  person,  a  presumption  (prima  facie  or  absolute, 
according  to  local  law)  arises,  in  cases  not  falling  within 
certain  exceptions,  that  that  person's  claim  was  founded  upon 

1  *  Possession  is  prima  facie  evidence  true,  so  far  as  chattels  are  concerned, 

of  ownership/    Pollock  &  Wright,  Pos-  bnt  no  further,  for  the  purposes  of  the 

session,  25.     This  though  said  with  ref-  statutes  against  fraudulent  conveyances, 

erence  to  possessory  actions  is  equally  As  to  possession  of  land,  see  infra,  §  5. 
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a  transaction  tainted  with  ^  intent  to  delay,  hinder,  or  de- 
fraud '  creditors.  When  will  this  presumption  fail  7  When 
will  it  stand  ? 

The  creditor's  claim  rests,  and  when  not  otherwise  invali- 
dated, may  sufficiently  rest,  upon  the  debtor's  possession.  It 
does  not  rest  upon  the  creditor's  knowledge  of  that  posses- 
sion ;  it  is  not  necessary  for  the  creditor  to  show  that  he  has 
been  deceived  by  appearances,  —  that  his  debtor  has  been  held 
out  as  owner,  though  such  a  fact  would  greatly  strengthen 
his  case  and  might  alone  be  sufficient,  against  countervailing 
evidence,  to  establish  it.  It  is  not  necessary  even  that  the 
creditor  should  have  known  of  the  existence  of  the  property 
before  the  levy ;  ^  enough,  if  the  creditor's  case  otherwise  is 
good,  that  the  debtor  was  found  in  possession.  A  man  in 
giving  general  credit  seldom  knows  just  what  property  his 
debtor  owns;  such  credit  is  not  based  upon  the  debtor's 
ownership  of  any  particular  piece  of  property.' 

Again  since  possession  is  the  ground  of  the  creditor's  right 
to  treat  the  property  as  his  debtor's,  it  can  make  no  difference 

^  But  see  Gentry  v.  Cowan,  66  Qa.         Can  it  make  any  difference  that  the 

720,  turning  upon  special  statute.  creditor  in  point  of  fact  knows  of  the 

*  Tilghman,  C.  J.  in  Martin  v.  Ma-  transaction  constituting  the   supposed 

thiot,  14  Sei^.  k  B.  214  :  '  Neither  is  sale,  at  the  time  of  giving  the  credit  f 

it  necessary  that  it  should  appear  that  It  would  seem  not,  if  the  sale  would 

credit  had  been  given  by  a  third  person  not  be  good  against  any  creditors.    But 

in  consequence  of  the  possession  of  the  see  Yanroeter  v.  Estill,  78  Ky.  456.    In 

purchaser.     A  rule  of  law  so  restricted  Parsons  v.  Hatch,  68  N.  H.  848,  where 

would  be  of  little  value.     It  rarely  oc-  the  creditors  knew  of  the  transaction 

curs  that  a  man  can  prove  what  it  was  and  any  defect  in  transferring  posses- 

that  induced  him  to  give  credit.     It  sion,  if  there  was  any,  the  creditors  ap- 

is  a  rule  of  general  policy,  which  de-  peared  to  have  been  estopped  to  impeach 

clares  possession  to  be  the  evidence  of  the  sale.     They  were  employees  both  of 

property,  and  the  presumption  is  that  the  vendors  and  of  the  buyers  of  the 

every  man  is  trusted  according  to  the  property,  a  mill ;  and  the  court  said 

property  in  his  possession.'    This  gen-  that  they  *  were  so  far  parties  to  the  sale 

eral  language   was  applied  to  the  case  as  to  have  no  cause  to  complain  of  any 

of  a  conditional  buyer  in  possession,  to  want  of  completeness  in  the  change  of 

whom  title  had  not  yet  passed,  the  case  possession  ; '  and  they  had  '  assented  by 

before  the  court.  deriving  from  it  a  valuable  security.* 
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under  That  form  of  transaction  the  claim  of  the  third  peraon 
arieeB.  Commonly  such  person  claims  mider  a  sale,  and  the 
nsual  way  of  stating  the  rule  is  to  say  that  possession  retained 
by  a  vendor  shows  (presumptively  or  absolutely,  according  to 
the  local  law)  that  the  sale  was  fraudulent  against  the  Ten- 
dor'a  creditors ;  but  that  ia  only  the  typical  example.  The 
claimant's  claim  is  no  better,  or  worse,  for  beiug  in  the  form  of 
a  trust,'  lien,  or  other  estate  or  interest.  The  creditor's  case 
is  that  the  claim  is  founded  in  intent  to  delay  or  defraud  him ; 
which  intent  he  supports  by  the  possession  of  his  debtor." 

Now  this  possession  must  he  in  the  manner  of  ownership; 
that  may  be  set  down  as  tiie  cardinal  feature  of  the  case.  We 
have  then  to  consider  what  constitutes  that  sort  of  possession ; 
and  here  two  things  must  be  clearly  distinguished.  The  Srst 
is,  what  may  be  sufficient  to  constitute  posseseton  for  other 
purposes ;  the  second  is,  what  constitutes  change  of  posses- 
sion. This  second  question  will  be  considered  in  its  place 
somewhat  later;  all  that  it  is  needful  here  to  say  is,  that, 
though  it  is  one  of  the  tests  of  intent  to  defraud,  it  haa 
nothing  to  do  with  the  present  inquiry,  in  regard  to  posses- 
sion in  the  manner  of  ownership.  In  regard  to  '  possession 
for  other  purposes,'  such  as  trespaaB,  trover,  or  replevin,  it  is 
important  to  notice  the  difference  between  such  cases  and 
the  subject  of  our  main  inquiry.  Trespass  and  the  like  ac- 
tions do  not  look  necessarily  to  ownership  even  presumptive, 
though  it  may  turn  out  that  a  question  of  ownership  must  be 
decided ;  they  are  actions  for  the  vindication  of  possession, 
not  of  possession  in  the  manner  and  as  the  mark  of  owners 

1  As  to   tmufeirring   posseamon  in  cluniant,  u  in  the  caae  of  an  nnpaid 

cues  of  asaignnKnt  for  creditors,  iee  vendor.    The  tnnBBCtion  being  ft«udn> 

the  diacmuion  in  Goodwin  v.  Kerr,  80  lent  tomudB  tlie  creditor,  he  takes  not 

Mo.  278 ;  Adfltos  V.  DuTJdson,  10  IT.  Y.  merely  the  right  of  hii  debtor  netsored 

309  ;  Bmrill,  Audgnments,  S  277.  bj  his  relations  with  the  vendor,  bnt 

*  The  result  is,  that  where  the  at-  the  property  aa  property  owned  entirely 

taching  creditor  prevaili,  he  doea  not  and  fully  paid  for  by  the  debtor. 
prerail  Eulyect  to  the  light*   of   the 
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ship.  Hence  whether,  as  regards  personal  property,  there  is 
a  possession  in  that  manner  and  by  that  mark  is  not  material ; 
there  need  be  no  true  possession  at  all ;  enough  that  there  is 
a  right  to  have  possession ;  and  where  there  is  a  true  posses- 
sion, there  need  be  nothing  more.  No  one's  rights  can  be 
affected  by  allowing  the  action. 

Very  different  is  it  with  regard  to  the  question  of  posses- 
sion touching  the  law  of  alienations  in  fraud  of  creditors.  If 
a  creditor  is  entitled  to  seize  property  in  the  hands  of  his 
debtor,  which  between  the  debtor  and  the  claimant  is  owned 
by  the  latter,  it  must  be  upon  the  footing  of  a  possession  in 
the  manner  of  ownership ;  for  it  is  the  debtor's  property  that 
is  to  be  taken.  Possession  by  the  debtor  may  not  then  be 
enough.  And  again  it  cannot  be  enough  that  the  debtor  has 
a  right  to  have  the  possession  of  property  in  another's  hands, 
for  his  right  may  not  involve  any  right  of  ownership. 

The  possession  of  the  debtor  which  will  justify  his  creditor 
in  seizing  property  belonging  in  point  of  fact  to  another  must, 
it  is  apprehended,  be  based  upon  three  facts :  first,  that  the 
debtor  has  control  of  the  property ;  secondly,  that  such  con- 
trol is  exercised  by  the  debtor  in  the  manner  of  ownership  ; 
and  thirdly,  that  such  control  must  be  with  the  consent  of 
the  claimant.  Of  course  the  creditor  may  take  property  of 
the  debtor  which  is  not  in  the  debtor's  possession  at  all ;  but 
if  his  case  turns  upon  the  debtor's  possession,  he  will  fail  if 
any  of  the  three  facts  stated  are  absent.  These  elements  of 
possession  should  be  considered  separately. 

First,  then,  of  control.  All  that  need  be  said  on  this  head 
however  is  to  state  a  distinction.  One  is  said  to  have  control 
over  property  when  one  may  extend  control  over  it  at  vrill ; 
that  is,  where  there  is  no  resistance.  The  delivery  to  the 
grantee  of  a  deed  conveying  land,  however  far  away,  gives  to 
him  control  over  the  property  if  no  one  is  holding  it  against 
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him  ;  and  the  like  would  be  true  of  a  conveyance  of  personal 
property  under  the  same  circumstances.  But  what  we  are 
speaking  of  in  this  chapter  is  the  retaininff  of  posacsBion ;  and 
it  must  be  observed  of  both  the  cases  just  put  that,  while  for 
other  purposes,  as  e.  g.  for  the  purpose  of  a  suit  for  trespass, 
the  buyer  is  in  control  (and  has  possession),  the  seller  may, 
for  our  present  purpose,  have  control  and  have  possession  of 
the  property.  Indeed  there  is  nothing  technical  or  metaphys- 
ical in  the  idea  of  control  in  relation  to  the  present  subject, 
as  there  often  is  in  its  relation  to  other  subjects  ;  control  here 
19  umply  matter  of  observation  of  the  senges ;  the  debtor  is 
teen  in  the  exercise  of  control  over  the  property  which  he  has 
conveyed  to  another.  Thus  there  ia  no  question  of  the  appli* 
cation  of  the  notion  of  control  to  things  of  whose  existence 
the  person  may  be  anaware,  such  as  copper  at  the  bottom  of 
'  a  canal ;  here  the  debtor  knows  all,  and  acts  accordingly. 
And  it  ie  (so  far)  because  he  so  acts  that  it  is  considered  that 
the  alienation  in  question  is  fraudnleut. 

Secondly,  of  control  in  the  manner  of  ownership.  The  sub- 
ject of  bailment  affords  an  illustration  of  this  matter.  A. 
bailee  as  such  does  not  hold  in  the  manner  of  ownership ; 

and  it  is  well  settled  that  the  property  cannot  be  seized  for 
his  debta.^  Some  aspects  of  this  matter  have  however  been 
the  subject  of  conflict  of  authority.  An  owner  transfers  to 
'  Bose  V,  SWry,  1  Bftfr,  180  (drew-  eipoaing  it  to  aeiiuro  bj-  hU  credito™.' 
ing  tlie  dutinction  between  btdlroeut  See  Enimotu  v.  Westfield  Butk,  supn, 
•nd  tele) ;  Rowe  0.  Sharpe,  61  Penn.  •  case  of  msteriHU  to  be  mfide  up.  Bat 
St.  20  ;  Eimnoni  «.  WeMfield  Bank,  67  it  U  eqiull;  clear,  of  each  ■  cue  as  that 
Mass.  2S0 ;  Deere  v.  Needles,  6S  Iowa,  eapecially,  that  the  tran3a«ttou  may  be 
101;  Carpenter  t.  Grabatn,  42  Hicb.  colorable.  lb.  Indeed  each  a  case 
191 ;  Buhl  Iron  Works  v.  Teuton,  67  wontd  often  be  mnel;  a  loau  on  mort- 
Hich.  628,  629,  630 ;  Stowe  r.  Taft,  gage  ;  and  for  the  mortgagee  to  allov 
ES  N.  H.  as  ;  Pstten  p.  Clark,  5  Tick,  the  raoitgagor  to  have  control  and  fuU 
B.  'Certainly,'  eaid  Parker,  C.  J.  in  enjoyment  of  tl*  property  mortgaged  is 
Patten  v.  Clark,  '  a  penioD  may  iilace  a  very  difieraot  thing  from  an  ordinary 
property  in  the  hands  of  a  poor  man  bailment,  tliongh  it  is  allowed  in  many 
to  enable  him  to  trade  with  it  and  gain  statea.  See  chapter  10. 
a  mibdatence  from  the  profits,  withoat 
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another  the  possession  of  a  chattel  upon  a  contract  of  pur- 
chase,  retaining  the  title  in  himself  until  the  happening  of 
some  event,  such  as  full  payment  of  the  price.  Some  courts 
hold  that  in  such  a  case  the  property  can  be  taken  for  the 
debts  of  the  transferee,  though  he  is  only  a  bailee ;  ^  other 
courts  hold  the  contrary.^  But  this  dispute  does  not  involve 
any  doubt  about  the  rule  in  regard  to  a  proper  bailment ;  the 
difficulty  here  relates  to  the  character  of  the  act.  It  is  a  bail- 
ment, it  is  said,  and  something  more ;  towards  creditors  it  is 
a  ^  holding  out '  of  the  supposed  bailee  as  owner ;  the  bailee 
has  control,  he  has  control  in  the  manner  of  an  owner,  and 
this  with  the  consent  of  the  claimant.  This,  in  a  question  of 
creditors'  rights,  appears  to  be  the  better  view.^ 

1  Martin  v,  Mathiot,  14  Sei^.  &  B.  little,  81  Conn.  405,  the  court  said  that 

214 ;  Thompson  v.  Peret,  94  Penn.  St.  there  most  be  '  an  actual,  visible,  and 

275 ;   Peek  v.   Helm,   127   Penn.   St.  continued  change  of  possession.  .  .  . 

500 ;  Rawson  Manuf.  Co.  v,  Richards,  Purchasers  must  learn  and  understand 

69  Wis.  648 ;  Thomas  v.  Richards,  ib.  that  if   they   purchase  property,   and 

671 ;  State  v.  Martin,  77  Mo.  670.     It  without  legal  excuse  permit  the  iMjsses- 

matters  not  what  form  the  transaction  sion  to  remain  in  fact  or  apparently  and 

takes  ;  the  effect  may  result  from  an  visibly  the  same,  or,  if  changed  for  a 

apparent  consignment  of  goods.     Peek  brief  period,  to  be  apparently  and  visi- 

V,  Heim,  supra.    The  law  of  Wisconsin  biy  continued  as  before  the  sale,  they 

is  statutory.    See  the  Wisconsin  cases  hazard  its  loss  by  attachment  for  the 

just  cited.  debts  of  the  vendor.'    See  also  Rose  v. 

«  Cole  V.  Berry,  42  N.  J.  808 ;  Ca-  Story,  supra,  and  what  now  follows  in 

pron  V.  Porter,  48  Conn.  888  ;  Lucas  v,  the  text  concerning  ordinary  sales  (i.  e. 

Birdsey,  41  Conn.  857.     Comp.  Tom-  with  transfer  of  title),  without  change 

linson  v.  Roberts,  25  Conn.  477.  of  possession. 

»  If  however  in  such  a  case  of  con-         As  to  concurrent  or  mixed  possession 

tract  for  purchase  and  transfer  of  title  see  infra,  p.  888.    And  as  to  property 

on  payment,  no  change  of  possession  ia  in  the  course  of  manufacture,  as  e.  g. 

made  after  payment,  the  property  re-  the  timbers  of  a  ship  or  the  parts  of  a 

maining  in  the  hands  of  the  vendor,  sewiug-machine,  the  same   not   being 

then,  though  the  buyer  has  all  the  time  the  property  of  the  person  who  is  finaUy 

been,  and  continues  after  payment  to  to  own  the  completed  article,  see  Clarke 

be,  in  the  employ  of  the  seller,  and  all  v.  Spence,  4  Ad.  &  E.  448  (ship) ;  Shaw 

the  time  has  treated  the  property  as  his,  v.   Smith,  48    Conn.  806  (sewing-ma- 

as  by  paying  expenses  incurred  upon  it,  chine)  ;  Williams  ».  Jackson,  16  Gray, 

the  property  may  be  taken  by  the  ven-  514  ;  Andrews  v.  Durant,  1  Kern.  85, 

dor's  creditors.     Hull  v.  Sigsworth,  48  reviewing  the  authorities  ;  McCombe  v. 

Conn.  258.    Quoting  Norton  v.  Doo-  New  York  &  Erie  R.  Co.  20  N.  Y.  495 ; 


882  ciBCUMyBNTiOK.  [chap,  xul 

Where  there  is,  in  truth,  a  ^  holding  out/  the  case  is  clear, 
though  that  holding  out  may  only  be  the  effect  of  the  claim- 
ant's act,  permission,  or  omission,  and  not  his  actual  inten- 
tion.^ Thus  it  often  happens  that  the  owner  of  a  chattel 
conveys  the  same,  with  possession,  to  another  subject  to  some 
condition  subsequent ;  the  title  is  to  revest  in  the  seller  e.  g. 
upon  the  failure  of  the  buyer  to  make  payment  accoi*ding  to 
the  terms  of  the  contract  of  sale.  Towards  creditors  of  the 
conditional  buyer,  the  buyer  is,  by  the  better  rule,  the  com- 
plete owner;  the  property  can  be  taken  upon  that  footing; 
the  seller  can  make  no  claim  until  the  creditor  is  satisfied  of 
his  claim.^  But  such  cases  are  to  be  sharply  distinguished 
from  cases  in  which  one  man  furnishes  materials  to  another 
to  be  made  up  for  the  former  into  some  article  of  trade; 
there  is  no  ^holding  out'  in  transactions  of  that  sort' 

A  more  serious  question  touching  bailment  often  arises. 
May  the  buyer  make  the  eeUer  his  bailee  ?  That  question 
would  not  be  peculiar  but  for  the  rule  of  the  common  law, 
and  of  statute  under  various  forms,  requiring  a  continuous 
change  of  possession.  The  question  therefore  calls  for  con- 
sideration, not  in  this  place,  but  under  the  second  branch  of 
our  subject,  to  wit  Change  of  Possession. 

Thirdly,  of  the  buyer's  consent.  This  element  of  posses- 
sion distinguishes  the  case  radically  from  possession  for  the 

and  other  caaes  cited  in  Shaw  v.  Smith,  ^  See  Erdman  v,  Rosenthal,  60  Md. 
supra.  The  general  rule  in  such  caaea  812  ;  Lndwig  v.  Highley,  5  Barr,  182, 
is  that  the  things  going  to  make  the  141,  ptrmUaive  holding  of  chattels  as 
completed  article  can  be  taken  by  owner.  See  ante,  pp.  44,  45,  note; 
the  creditors  of  the  vendor.  lb.  If  the  Bigelow,  Estoppel,  560,  564,  5th  ed.; 
manufactured  article  is  to  be  the  prop-  Ray  v.  McPherson,  11  Keb.  197,  land  ; 
erty  of  the  capitalist  who  also  has  fur-  Wake  v.  Griffin,  9  Neb.  47. 
nished  the  materials,  it  can  only  be  >  i^ose  v.  Story,  1  Barr,  190 ;  Cham- 
taken  for  his  debts.  'Such  a  case  is  berlain  o.  Smith,  44  Penn.  St.  481. 
not  like  the  continued  possession  of  a  Contra,  Marrin  Safe  Co.  v.  Norton,  46 
vendor  after  sale.'  Emmonav.  Westfield  N.  J.  410;  Cole  v.  Berry,  42  N.  J.  808. 
Bank,  97  Mass.  280.  But  these  are  •  Emmons  v,  Westfield  Bsnk,  97 
questions  of  title  more  than  of  fraud.  BCass.  280,  supra,  p.  881,  note. 
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purposes  of  trespass.  A  disseisor  may  maintain  trespass; 
but  the  land  held  by  a  disseisor  cannot  be  taken  for  his  debts, 
against  the  rights  of  the  owner,  except  in  so  far  as  the  grow- 
ing interest  of  the  disseisor  may  have  acquired  some  value ; 
and  so  generally,  property  which  a  debtor  has  taken  posses- 
sion of,  or  has  wrongfully  kept,  against  the  will  of  the  owner, 
may  be  taken  for  the  owner's  debts,  but  not,  unless  there  has 
since  been  a  *  holding  out,'  ^  for  the  debts  of  the  possessor.^ 
But  if  the  claimant  (owner)  assented  to  the  debtor's  taking 
or  retaining  possession,  then  there  is  a  case  for  the  operation 
of  the  statutes  under  consideration.  Nor,  according  to  the 
better  view,  will  it  help  the  claimant's  case  that  he  has  after- 
wards^ withdrawn  his  assent  and  demanded  and  even  ob- 
tained the  possession ;  at  all  events  in  those  cases  in  which 
the  original  transaction  between  him  and  the  debtor  was 
fraudulent  as  matter  of  law,  and  not  merely  prima  facie 
fraudulent.  But  this  is  anticipating  a  subject  which  must  b6 
considered  specially  in  another  connection.^ 

Thus  far  of  what  constitutes  possession  for  the  purposes  of 
the  statutes  against  fraudulent  conveyances.  But  to  enable 
the  creditor  to  treat  the  transfer  as  fraudulent  it  is  not  neces- 
sary that  the  debtor-vendor's  possession  should  be  exclusive ; 
the  ^  intent '  of  the  statutes  is  made  out  (prima  facie  or  abso- 
lutely) as  well  where  the  debtor  is  found  exercising  ownership 
along  with  others,  that  is,  where  the  possession  is  concurrent, 
confused,  or  mixed.*^    Thus  a  man  sells  his  shop  and  business, 

Sapra,  p.  382.   The  term  '  holding  some  distinctively  later  time,  and  not 

oat/  it  is  to  be  noticed,  is  a  technical  while  the  transaction  may  still  be  con- 

tenn  and  means  not  merely  an  actual,  sidered  as  in  fieri, 
intentional  grant  of  authority,  but  do-         ^  '  Puiging  fraud '  is  referred  to  infra, 

ing  what  as  matter  of  law  amounts  to  a  pp.   839,  840,   notes,   and  more  fully 

grant  of  authority.  considered  in  chapter  16. 

s  Simms  v,  McEee,   25  Iowa,  841,         *  Babb  o.  Clemson,  10  Serg.  &  R. 

mortgaged  goods  held  by  mortgagor  after  419  ;   Avery  v.   Street,  6  Watts,  247, 

default  against  the  mortgagee's  will.  249  ;  McVicker  v.  May,  8  Barr,  224  ; 

*  By  '  afterwards '  here  is  meant  at  Brown  v.  Keller,  48  Penn.   St.  104  j 
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and  notifies  bis  men ;  the  buyer  comes,  and  without  any  out- 
ward change,  goes  into  posseasion  and  retains  the  seller  in 
/      the  business  as  manager.    This  woold  be  a  case  of  concurrent 
^    or  mixed  possession  between  the  seller  and  the  buyer,  and 
the  property  could  be  taken  by  creditors  of  the  seller.'    Again 
/  the  stock  in  trade  in  a  hotel  is  bought,  and  the  buyer  takes 
possession  and  control ;  but  the  seller  and  bis  family  remain 
in  the  hotel,  and,  though  they  act  under  the  direction  of  the 
buyer,  there  is  nothing  to  indicate  any  change  of  mant^ement 
of  the  business.     This  is  a  case  of  concurrent  possession,  and 
the  sale  is  a  fraud  upon  the  seller's  creditors.* 


In  the  foregoing  paragraphs  wo  have  considered  the  rela- 
tion of  the  statutes  concerning  fraudulent  conveyances  to  the 
debtor'a  side  of  this  question  of  retaining  possession;  that  is, 
we  have  considered  what  constitutes  possession  of  the  debtor 
such  as  will  justify  a  levy.     But  the  correlative  relation  of 


Miller  o.  Garman,  09  Penn.  St.  134 
WormiiQ  V.  Kramer,  73  Penn.  St.  378 
Sumner  v.  Palton,  68  N.  H,  295 
Plfliated  B,  Holmes,  ib.  2B3  an.l  B19 
Lang  V.  StDckwell,  65  N.  H.  6H1,  665 
McAfee  r.  Buahy.  85  lown,  328  ;  Wright 
».  McC'ormick,  67  Mo.  426.  Conip. 
Baniatable  o.  Thacher,  3  Mot  239.  See 
also  Jordan  v.  Frink,  3  Barr,  442.  In 
this  liiat  auie  A  sold  H  horse  to  B,  who 
t«ok  it  Bway.  Shortly  aflerwflnia  B 
Hold  the  horse  to  A'a  minor  son,  who 
took  it  back  to  hia  fnther'a,  where  it 
was  levied  on  us  property  of  the  father. 
Held  that  it  was  for  the  jury  to  say 
whether  there  vas  frauil.  Further  s«a 
Lakco.  Morris,  30  Conn.  201. 

'  But  if  in  Buch  a  ease  the  bayer 
substitute  his  own  sign  for  the  old  one, 
or  Buflicientlj  indieato  the  change  on 
the  existing  sign,  the  ehange  will  be 
BuffioienL  Woods  v.  Berry,  7  Mon. 
IBS.  See  also  Ford  v.  Chambers,  23 
Cal.  18  ;  poM,  p.  812. 


'  Miller  p.  Garman,  69  Penn.  St, 
134.  Further  in  regard  to  this  auljcul 
see  infra,  pp.  341,  342. 

In  Bnbb  v.  Clemson,  10  Serg.  &  R 
449,  Duncan,  J.  said  ;   •  There  csnaot 


be  B 


1  the 


lignor  and  the  assignee  ;  it  most  be 
eJicluaire  or  it  is  deemed  colorable  and 
fraudulent.  To  defeat  an  executiou 
there  must  have  been  »  bono  fide,  sub- 
stantial change  of  possessioD.  It  ia 
a  mere  mockery  to  put  in  another  per- 
son to  keep  poB-sesaion  jointly  with  the 
former  owner.  I  presume  the  debt  .  .  . 
to  be  a  just  one.  .  ■  .  But  the  plain- 
tifl'a  omi  case  showed  a  visible  poaaas- 
sion  to  nil  the  world  remaining  to  the 
debtor  just  as  it  did  before  the  assign- 
ment.' See  also  Richardsou  v.  Codding- 
ton,  49  Mich.  1,  lease  to  wife  with  man- 
ogenient  in  husband,  who  had  been 
lessee  but  had  auTrendeied  his  lease. 
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the  claimant  to  the  property  also  afiFords  a  test  of  the  question 
of  fraudulent  intent,  and  in  fact  is  dwelt  upon  by  the  law  even 
more ;  that  side  of  the  matter  relating  directly  to  the  facts 
which  make  a  good  title  in  the  claimant-buyer.  In  a  word 
the  law  treats  of  the  question  of  intent  to  defraud  in  the 
particular  transaction  either  from  the  side  of  the  debtor's  pos- 
session in  the  manner  of  ownership  or  from  that  of  change  of 
possession  to  the  claimant,  or  from  both  sides  at  one  and  the 
same  time.  We  have  then  to  consider,  in  the  next  place,  the 
subject  of  change  of  possession. 

§  2.  Change  of  Possession. 

Change  of  possession,  which,  in  finding  the  Mntent'  of  the 
statutes,  may  be  termed  the  correlative  test  to  possession  itself, 
is  defined  or  described  in  various  terms  both  by  the  common 
law  and  by  statute.  The  statutes  of  Elizabeth  make  no  spe- 
cific mention  of  possession  ;  the  law  relating  to  those  statutes 
being  a  matter  entirely  of  judicial  construction.  In  this  coun- 
try we  have  a  great  variety  of  statutes  directed  to  this  matter 
specifically,  though  sometimes,  as  in  the  legislation  of  New 
York,  directed  primarily  to  settling  the  vexed  question  whether 
retaining  possession  of  chattels  aliened  is  to  be  considered 
as  making  a  conclusive  or  only  a  prima  facie  case  for  the 
creditor. 

This  legislation,  which  has  been  widely  copied,  provides  in 
substance  that  every  sale  by  a  vendor  of  goods  in  his  posses- 
sion or  under  his  control,  and  every  assignment^  of  goods  by 
way  of  mortgage  or  security,  or  upon  any  condition  whatever, 
unless  accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  shall  be  pre- 
sumed to  be  fraudulent  and  void  against  creditors  of  the  ven- 
dor, or  the  creditors  of  the  person  making  such  assignment, 
or  subsequent  purchasers  in  good  faith ;  and  shall  be  conclu- 

1  This  is  omitted  from  the  Missouri  statute,  which  otherwise  is  the  same. 
Ooodwin  v.  Ken,  80  Mo.  276. 
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eive  evidence  of  fraud  uuleBS  ehown  to  have  been  made  in 
good  faith,  and  without  intent  to  defraud  such  creditors  or 
purchasers.  This  provision  is  not  to  apply  to  contracts  of 
bottomry  or  respondentia,  or  to  assignments  or  hypotheca- 
tions of  vessels  or  goods  at  sea  or  in  foreign  ports.  A  slightly 
later  statute  of  New  York/  also  much  copied,  provides  in 
effect  that  mortgages  of  goods  not  accompanied  by  immedi- 
ate delivery  and  followed  by  actual  and  continued  change  of 
possession  shall  be  absolutely  void  against  the  creditors  of 
the  mortgagor  and  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortg^e  or  a  copy  shall  be 
filed  (for  registration)  according  to  law. 

The  statutes  of  Illinois  provide  that  conveyances  of  goods 
and  chattels  on  consideration  not  deemed  valuable  shall  be 
taken  to  be  fraudulent,  unless  by  will  proved  and  recorded  or 
by  deed  acknowledged,  proved,  and  recorded,  or  unless  pos- 
session shall  really  and  bona  fide  remain  with  the  donee.* 
And  the  next  section  speaks  also  of  the  poBsession  of  chattels 
loaned  *  remaining '  for  a  certain  time*  in  the  possession  of  the 
taker,  subject  to  rights  of  the  lender,  and  for  that  reason  be- 
ing liable  to  the  taker's  creditors."  The  statutes  of  Indiana 
declare  that  sales  of  goods  by  one  in  possession  or  control, 
unless  accompanied  by  immediate  delivery  and  followed  by 
an  actual  change  of  the  possession  shall  be  presumed,  prima 
facie,  to  be  fraudulent.*  And  the  statutes  of  Missouri  provide 
that  sales  of  goods  and  chattels  by  one  in  possession  or  hav- 
ing control  shall  be  held  to  be  fraudulent,  unless  accompa- 
nied by  delivery  in  a  reasonable  time  (regard  being  had  to 

I  Laws  of  1833,  c.   27B  ;  ante,  pp.  *  Like  proviaions  are  to  be  foDDil  in 

36,    37.      A.    laortffige    may   be  good  tbe  itatntea  of  other  atates,  aa  e.  g.  in 

ajjainst  creditors  thnngh  it  is  never  re-  Kentoclty,   MisBouri,   and   Mississippi. 

corded.    CofkeQdall  i.  Ladd,  83  Uinn.  Gea.  Stata.  Ky.  c  H,  Art.  1,  J  1;  GtD. 

629.  StaU.  Mo,  c.  107,  j  6  ;  Kev.  Code,  Misa. 

■  Bev.  BMa.   1874,  c,  69,  B  6.     So  1871,  %  S39S. 

in  snbetaiiM  io  HisBDaii     Q«D.  Stkta.  *  Ber.  StaU.  1870,  c  132,  %  8. 
0. 107,  S  *■ 
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the  situatiou  of  the  property),  and  followed  by  an  actual  and 
continued  change  of  the  possession.^  In  Kentucky  aliena- 
tions or  charges  upon  personal  property,  unless  actual  pos- 
session in  good  faith  accompanies  the  same,  are  void  as  to 
creditors  (and  purchasers  without  notice)  before  recording.^ 
These  statutes  may  be  taken  as  fairly  expressing  the  gen- 
eral spirit  of  the  legislation  throughout  the  country,  touching 
the  subject  in  hand.  Through  all  divergences  of  language, 
whether  of  the  common  law  or  of  statute,  it  is  believed  that 
the  legal  conception  of  a  change  of  possession  of  chattels  re- 
quires a  delivery,  which  must  be  (1)  speedy,  (2)  notorious, 
(8)  and  followed  by  continuous  possession ;  and  that  nothing 
else  is  required.  These  elements  of  change  of  possession  will 
now  be  the  special  subjects  of  examination. 

■  And  first  of  mere  delivery,  that  is,  delivery  apart  from  its 
concomitants  above  stated.  In  its  natural  sense  this  means 
a  handing  over ;  and  a  real  handing  over,  i.  e.  a  transfer  from 
the  hand  of  the  seller  to  the  hand  of  the  buyer,  will  always 
satisfy  this  part  of  what  is  to  be  done.  But  the  term  ^  deliv- 
ery' is  not  to  be  restricted  to  any  such  mode  of  transfer. 
The  debtor  must  not  retain  possession;  that  is  the  real  re- 
quirement of  the  law.  Now  the  property,  for  one  reason  or 
another,  may  be  incapable  of  any  handing  over  in  the  ordi- 
nary sense;  in  such  a  case  it  should  be  enough,  and  it  is 
enough,  for  the  vendor  to  withdraw  from  it,  upon  the  com- 
pletion of  the  transaction  and  leave  it  with  the  buyer.  What 
difference,  it  has  well  been  asked,  whether  I  remove  property 
from  me  which  I  sell,  or  remove  myself  from  the  property?' 
The  matter  of  possession  is  a  thing  of  substance  not  of  modes. 
It  is  not  the  place  where  the  property  lies,  but  the  connection 
of  that  place  with  the  owner,  that  shows  the  possession  ;  *  and 

1  Gen.  Stats,  c.  107,     10.  *  lb.      'On  the  sale   of  goods  and 

^  Gen.  Stats,  c  44,  Art.  1,  §  3.  chattels  they  must  either  pass  ont  of  the 

•  Agnew,    J.   in  Ban*  ».    Reitz,  68    seller  to  the  buyer,  or  the  seller  must 

Penn.  St.  266.  pass  away  from  them,  learing  them  in 

VOL.  II.— 22 
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80  far  as  the  element  of  mere  delivery  is  concerned,  complete 
bona  fide  withdrawal  of  the  seller  is  probably  sufficient  in  all 
cases. 

In  the  next  place  the  delivery  should  be  speedy.  This  term 
*  speedy '  is  used  to  bridge  over  any  apparent  difference  be- 
tween those  provisions  of  statute,  as  in  New  York,  which  re- 
quire the  change  of  possession  to  be  ^  immediate '  and  those, 
as  in  Missouri,  which  require  that  it  shall  be  within  'rea- 
sonble '  time.  The  two  terms  would  doubtless  be  considered 
to  have  the  same  meaning;  both  would  require,  and  each 
would  be  satisfied  with,  delivery  made  in  as  speedy  time  as 
practicable.^ 

The  property  may  be  in  such  a  situation  that  immediate 
change  of  possession,  literally,  is  not  practicable,  as  e.  g.  where 
the  subject  of  sale  is  a  herd  of  cattle  roaming  at  large  over 
the  area  of  an  extensive  ranch.  In  such  a  case  the  law  is  sat- 
isfied if  the  parties  exercise  reasonable  diligence  in  effecting 
the  change.  Reasonable  time  is  allowed  for  making  all  need- 
ful preparations,  and  for  separating  the  property  from  other 
property  not  sold,  and  for  marking  or  branding  the  same 
when  that  is  usual  or  necessary.  And  in  the  case  of  cattle 
roaming  at  large  as  above  indicated,  they  may  be  allowed  to 
pasture  in  the  same  tract  after  the  separation  and  branding, 
as  before.^    So  in  regard  to  growing  crops,  these  may  be  the 

the  exclusive  posseasion  of  the  buyer.*  Life  Ins.   Co.   v,  Baur,  29  Ind.   236; 

Thompson,  C.  J.  in  Carman  v.  Cooper,  Railway  Passengers'  Assur.  v,  Burwell, 

72  Penn.  St.  32.     *  A  change  of  loca-  44  Ind.  460. 

tion  of  the  property  is  not  essentially         *  Walden  ».  Murdock,  23  Cal.  540. 

necessary,'     Mercur,  J.  in  Cra^^ford  v.  A  fortiori,  where  the  cattle  are  driven 

Davis,  99  Penn.  St.  576.  into  a  corral,  and  the  seller  says  to  the 

1  See  Cass  r.   Perkins,  23  111.  882,  buyer,   •  Here   are  your  cows  that  yoa 

where    the    words    are    used    synony-  bought ; '  though  the  buyer  requests  an- 

mously.      Comp.  also  the  requirement  other  now  to  take  care  of  them,  and  the 

of  *  immediate  *  notice  of  loss  under  an  cows  are  accordingly  turned  back  into 

insurance  policy  ;  that  is  satisfied  with  the  same  pasture.     Morgan  v.    Miller, 

notice  as    soon    as    practicable    under  62  Cal.  492.    Further  see  Tunell  v,  Lar- 

the  circumstances.     See  e.  g.  Provident  son,  39  Minn.  269. 
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subject  of  a  valid  sale  before  they  are  harvested,  delivery  being 
therefore  properly  deferred  for  the  ripening  and  harvesting.^ 

Further  the  rule  which  requires  an  immediate  delivery  is 
deemed  to  be  in  the  interest  of  the  attaching  creditor ;  and  it 
has  been  laid  down  that  if  he  does  not  move  in  the  matter, 
he  cannot  afterwards  object  that  the  transfer  was  delayed.  In- 
deed it  seems  to  be  deemed  enough,  if  there  is  no  other  indi- 
cation of  fraud,*  that  the  property  has  been  delivered  to  the 
buyer  before  the  attachment  has  been  made,  whatever  the 
interval  of  time  since  the  salc.^  That  is  to  say,  retaining 
possession  after  sale  is,  according  to  this  doctrine,  nothing  in 
itself,  unless  positive  law  makes  it  a  case  of  absolute  fraud ; 
it  is  possession  in  the  vendor  at  the  time  of  the  attachment 
that  shows  the  intent  to  defraud.  Thus  where  the  vendor  of 
a  chattel  had  kept  it  in  his  possession  for  eight  months  after 

^  Bemal  v.  Hovious,  17  Cal.  5il  ;  2>ert  p«  Decker  thought  that  Carpenter  v. 

Yischer  v.   Webster,  13  Cal.  53.     See  Meyer,  supra,  had  been  practically  over- 

also  as  to  crops  cut,  Hamblet  v.  Bliss,  ruled  by  Hoofsmith  v.  Cope,  6  Whart 

65  Vt  635.  63,  and  Smith  v.  Stem,  17  Penn.  St. 

'  As  by  giving  to  the  vendor  the  360.    The  case  of  Gardiner  v,  Tubbs 

right  to  use  and  enjoy  the  property  as  was  thought    distinguishable    on    the 

his  own.     See  chapter  10.  ground  that  there  was  clear  and  positive 

»  Bartlett  v.  Williams,  1  Pick.  288  ;  fraud  in  the  way  of  a  trust  (which  snp- 

Calkins  v.   Lockwood,   16  Conn.  276  ;  ports  one  of   the    distinctions  of  the 

HaU  V,  Gaylor,  37  Conn.  550  ;  Gibbert  text),  and  was  treated  as  inconsistent 

V,   Decker,    53    Conn.   401,   and  cases  with  Levin  v.  Russell,  42  N.  Y.  251, 

cited  (among  them,  Coty  v,  Barnes,  20  and  Murray  v.  Riggs,   16  Johns.  571. 

Vt.  19  ;    Kendall  v,  Sampson,  12  Vt.  And  the  cases  in  Missouri  and  California 

615  ;    Cniikshsnk  v.  Cogswell,  25  111.  were  said  to  turn  upon  statute. 

866  ;  Blako  ».  Graves,  18  Iowa,  312  );  It  is  to  be  observed  however  that 

Dolan  V.  Demark,  85  Kans.  304  ;  Cam-  while  Gibbert  v.  Decker  would  be  right 

enon  ».  Marvin,  26  Kans.  612  ;  Robin-  under  the  rule  that  retaining  possession 

son  V.  Donell,  2  Bam.  &  Aid.  134.  after  sale  makes  only  a  prima  facie  case 

The  cases  which  are,  or  seem  to  be,  of  fraud,  the  role  in  the  state  in  which 

opposed  to  this  role  are   reviewed  in  that  case  was  decided'  makes  such  retcn- 

Gibbert  r.  Decker,  supra.    They  are  Car-  tion  conclusive  of  fraud.     Under  that 

penter  v.  Mayer,  6  Watts,  483  ;  Gar-  role  there  is  more  doubt  whether  frand 

dinerp.  Tubbs,  21  Wend.  169;  Franklin  can  be  purged,  without  the  consent  of 

».  Gummersell,  9  Mo.  App.  84  ;  Chee-  the  parties  upon  whom  it  is  practised, 

ney  v.  Palmer,  6  Cal.  119  ;  Watson  i?.  See  chapter  16. 
Rogers,  63  Cal.  401.    The  court  in  Gib- 
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a  boua  fide  sale,  before  delivering  it,  it  was  held  that  a  creditor 
attaching  after  the  delivery  could  not  upset  the  sale  merely 
because  possession  had  been  retained.^  Whether  this  would 
be  true  under  enactment  like  that  of  New  York  ,^  is  not  alto- 
gether clear.  And  such  cases  should  probably  be  distinguished 
from  cases  in  which  the  vendor  is  allowed  to  have  the  use 
and  enjoyment  of  the  property  as  his  own,^  and  perhaps,  as 
has  been  intimated  above,  from  cases  arising  where  the  reten- 
tion of  possession  is  deemed  absolutely  fraudulent.^ 

In  the  next  place  of  the  notoriety  of  the  delivery.  The 
term  *  notoriety '  is  not  to  be  taken  in  a  literal,  indeed  in 
many  cases  not  even  in  its  natural  and  ordinary,  sense.  It 
does  not  mean  that  there  must  be  witnesses  to  the  transaction, 
nor  even  that  it  must  be  made  known  to  the  neighborhood ; 
though  if  such  things  were  shown,  the  requirement  of  the 
law,  so  far  as  this  matter  is  concerned,^  would  be  fulfilled. 
The  term,  rather,  taken  alone,  appears  to  be  intended  to  in- 
dicate that  the  law  will  not  be  satisfied  with  a  secret  delivery, 
where  the  property  thereafter  is  kept  from  sight  though  in  the 
hands,  it  may  be,  of  the  claimant,  and  not  under  the  control 
of  the  debtor.  Such  a  state  of  things  (at  all  events  if  unex- 
plained) would  show  an  intent  in  the  transaction  to  defraud. 

Accordingly  it  is  laid  down  in  New  York  that  the  statutory 

1  Bartlett  v.  Williams,  snpnu  preyails  (Capron  v.  Porter,   iS  Conn. 

'  Ante,  p.  36.  883, 388),  the  question  still  is  of  posses- 

'  Mortgages,  with  right  reserved  or  sion  at  the  time  of  the  creditor's  attach- 

given  to  the  mortgagor  to  retain  posses-  ment.    Gibbert  v.  Decker,  snpra.   So  in 

sion  and  use,  eig'oy,  and  sell  for  his  own  other  states.    Cruikshank  v,  CoggswMl, 

purposes,  especially  in  the  case  of  stocks  26  111.  366  ;  Blake  v.  Graves,  18  Iowa, 

of  merchandise,  make  a  special  subject.  312  ;  Kendall  v.  Sampson,  12  Yt.  515. 

See  chapter  10.     The  surrender  of  the  See  chapter  16. 

goods,  in  such  cases,  to  the  mortgagee         *  But  no  further ;  the  presence  of 

raises  a  question  of  the  possibility  of  witnesses  will  not  satisfy  the  whole  re- 

*  purging  fraud.*    See  chapter  16.  quirement  of  the  law.     Cutting  v.  Jack- 

^  This  case  also  raises  a  question  of  son,  56  N.  H.  258  ;  Wolf  v.  Eahn,  62 

the  possibility  of  purging  fraud.    But  in  Miss.  814. 
Connecticut,  in  which  the  absolute  rule 
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requirement  of  an  actual  and  continued  change  of  possession 
means  an  open  public  change,  to  continue  and  be  manifested 
by  outward  and  visible  signs,  such  as  to  make  it  clear  that 
the  debtor's  possession  has  come  to  an  end.^  In  that  state- 
ment the  element  of  continuousness  is  associated  with  that  of 
notoriety ;  but  that  may  be  separated,  it  seems,  and  still  leave 
sufficient  substance  for  the  idea  of  notoriety  alone,  for  the 
statement  is  that  the  change  must  be  ^  open.'  And  other  courts 
have  found  frequent  occasion  to  enforce  and  to  emphasize  the 
fact.  Thus  in  Missouri  and  in  other  states  it  has  often  been 
said  that  delivery  must  be  open,  notorious,  and  unequivocal.^ 

This  requirement  of  notoriety  has  a  special  bearing  upon 
cases  in  which  the  debtor-seller  is,  after  the  sale,  taken  into 

• 

the  employment  of  the  claimant,  and  as  such  has  more  or  less 
management  of  the  property  ;  this  taking  the  debtor  into 
employment,  when  real,^  will  not  enable  the  creditor  to  treat 
the  transaction  as  fraudulent,  if  the  delivery  was  notorious.^ 
The  following  example  will  show  what  is  meant :  A  father, 
keeper  of  a  hotel,  sells  the  hotel  furniture  and  business  to  his 
son,  for  valuable  consideration ;  whereupon  the  son  moves 
the  property  into  another  hotel,  which  he  now  stocks  and 
opens,  and  receives  into  the  house  his  father,  mother,  and 
sister,  all  being  taken  into  his  employment  in  various  ways, 

^  Steele  17.  Bcnham,  84  N.  Y.  634,  nor  of  continuousness  is  violated.    God- 

638  ;  Topping  V.  Lynch,  2  Robt.  (N.  Y.)  chaud  r.  Milford,    supra;    Morgan  v, 

488 ;    Hale  v.   Sweet,   40   N.   Y.   97 ;  Miller,   62    Cal.    492.      See  Danley  v, 

Brunswick r.  McClay,  7  Neb.  137,  mort-  Rector,  5  Eng.  (Ark.)  211,  which  goes 

gaged  chattels  put  in  nominal  charge  of  rather  far. 
mortgagor's  servant.  *  McVicker  v.  May,   8  Barr,    224  ; 

«  Stewart  «.   Nelson   79   Mo.   624 ;  Billingsley    r.    White,    69    Penn.    St. 

Vf  right  V,  McCormick,  67  Mo.  426  ;  also  464  ;   McMarlan  v,  English,  76  Penn. 

Chamberlain  v.  Stem,   11    Nev.   268;  St  296  ;  Ziegler ».  Handrick,  106  Penn. 

Gray  v,  Sullivan,  10  Nev.    418.  St.  87 ;  Bird  v.  Andrews,  40  Conn.  642  ; 

■  The  transaction    may    be  only  a  Godchauxv.  Milford,  26  Cal.  316  ;  Ford 

sham.     GoUober  v.   Martin,  S3  Kans.  r.  Chambers,    28  Cal.   13  ;  Morgan  v. 

252  ;    Godchaux   v.   Milford,    26   Cal.  Miller,  62  Cal.  492  ;  Bemal  v.  Hovious, 

816.     But  where    the  act  is  genuine,  17  Cal.  641;  Vischerr.  Webster,  13  Cal. 

neither  the  requirement  of   notoriety  58  ;  Macomber  v,  Parker,  14  Pick.  497. 
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—  the  mother  and  sister  keeping  house  for  him  and  the  father 
doing  '  jobs  '  about  the  premises.  The  delivery  is  notorious.^ 
Another  case :  two  brothers,  coachmakers,  became  insolvent 
and  sold  their  stock  in  trade  to  a  third  brother,  who  had  been 
in  the  shop  before  and  who  now  took  control,  continued  the 
business  in  his  own  name,  procured  another  bookkeeper,  and 
opened  new  books.  Both  the  sellers  remained  as  employees, 
each  superintending  a  particular  department  of  the  business, 
at  stipulated  wages.  The  delivery  of  possession  is  notorious 
and  good.2 

A  case  may  be  put  in  contrast :  The  owner  of  a  shop  sells  it 
to  one  of  his  employees,  notifies  his  men  of  the  sale,  and  then 
leaves,  the  old  sign  remaining  and  nothing  else  being  done  to 
indicate  any  change  of  ownership.  That  falls  short  of  the 
requirement  of  notoriety;^  though  a  little  more  might  be 
sufficient.^  The  question  sometimes  arises  in  cases  like  the 
foregoing  whether  the  buyer  of  personalty  can  immediately 
make  the  seller  his  bailee ;  that  question  will  be  considered 
in  the  next  section. 

Again  the  requirement  of  notoriety  becomes  important 
where  the  property  is  of  such  a  nature  or  is  so  situated  that 
it  cannot  be  delivered  into  the  hands  of  the  buyer  in  the  ordi- 
nary sense.  Apart  from  certain  exceptions  to  be  noticed  in 
another  section,  it  will  not  suffice  to  protect  the  claimaut- 
owner  from  a  total  want  of  any  act  looking  to  delivery,  that 
the  property  was,  by  nature,  by  its  position  or  occupancy,  or 
for  any  other  reason,  incapable  of  delivery  in  the  ordinary 
sense  ;   something  should  be  done  to  signify  delivery.*^    This 

1  Comp.  McVicker  v.  May,  3  Barr,  »  Wright  v,  McConnick,  67  Mo.  426. 
224,  a  case  turning  upon  the  question         *  Ford  «.   Chambers,   28  Cal.    18 ; 

whether  the  possession  was  mixed  or  Woods    v.   Berry,  7  Mon.   195  ;  ante, 

concurrent  between  the    son    and  the  p.   334. 
father.  *  Clow  v.  Woods,  6  Sei^.  &  R.  275. 

^  Dunlap  V.  Boumonville,  26  Penn.  See  Nuckolls  v.  Pence,  62  Iowa,  681  ; 

St.  72  ;  Crawford  v,  Davis,  99  Penn.  St.  Woods  v.  Bugbey,  29  Cal.  466  ;  Lake 

676.    Comp.  Howe  v.  Keeler,  27  Conn.  v.    Morris,    30   Conn.   201  ;   Gaylor  r. 

688 ;  Woods  v.  Bugbey,  29  Cal.  466.  Harding,  37  Conn.  508,  machinery  in 
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may  be  illustrated  by  a  leading  case  ^  in  Pennsylvania.  Tres- 
pass was  brought  for  levying  on  goods  in  execution  under  the 
following  circumstances  :  To  secure  two  creditors,  the  plain- 
tiffs, a  debtor  executed  to  them  a  mortgage  of  the  bark  and 
implements  in  his  tanyard,  and  also  of  his  skins  and  leather 
unfinished  in  bark  and  vats  for  tanning ;  the  deed  providing 
that  the  mortgagor  should  remain  in  possession  for  the  pur- 
pose of  working,  tanning,  and  finishing  the  leather.  The 
mortgage  was  not  recorded ;  and  the  mortgagor  continued  in 
possession  according  to  the  deed,  until  the  levy.  No  delivery 
of  any  sort  was  made  to  the  mortgagee ;  no  schedule  of  the 
property,  no  inventory,  or  appraisement  was  made.  It  was 
held  that  the  transaction  was  fraudulent ;  ^  there  should  have 
been  some  description  of  the  property  either  in  a  scliedule  or 
in  the  body  of  the  instrument.  That  appears  to  mean  that 
there  should  be  something  in  the  nature  of  an  act  of  separa- 
tion and  identification.^ 

a  factory  treated  as  personalty,  and  de-  eyivania  rule  in  regard  to  possession  is 
livery  by  change  of  possesaion  held  more  severe,  as  we  shall  see,  than  that 
necessary.  See  May,  Fraudulent  Con-  which  generally  prevails, 
veyances,  114,  2d  ed.  *  In  one  of  his  ablest  opinions,  Gib- 
Bricks  in  a  kiln  are  proper  subjects  son,  J.  (afterwards  C.  J.)  said  :  *  Where 
for  a  substantial  change  of  possession,  from  the  nature  of  the  transaction  pos- 
Richards  17.  Shroder,  10  Cal.  431 ;  session  cannot  be  given,  the  parties 
Woods  V.  Bugbey,  supra.  So  of  hay  in  ought,  in  lieu,  to  do  everything  in  their 
a  bam.  Merrill  v.  Hurlburt,  63  Cal.  power  to  secure  the  public  from  that  de- 
494.  So  of  quantities  of  wood  corded  ception  which  the  possession  of  property, 
up.  Wilson  V,  Hill,  17  Nev.  4.01.  See  without  the  ownership,  always  enables 
Schmidt  v.  Nunan,  ib.  371,  hay  to  be  a  person  to  practise.  When  a  ship  at 
delivered  at  a  landing,  and  there  de-  sea  is  sold,  the  grand  bill  of  sale  is 
livered  on  board  ship ;  held  good.  As  delivered,  and  that  divests  the  owner 
to  charcoal  in  pits  see  Tognini  v,  Kyle,  of  his  last  badge  of  ownership  ;  and 
17  Nev.  209.  when  goods  are  too  bulky  to  admit  of 
But  only  such  change  as  the  nature  manual  possession,  the  key  of  the  room 
of  the  case  permits  is  required.  Gough  is  handed  over.  .  .  .  Here  the  defect 
V.  Everard,  2  Hurl.  &  C.  1,  8 ;  Mair  v.  is,  that  the  articles  conveyed  are  not 
Glennie,  4  Maule  &  S.  240  ;  Clow  v,  described  or  particularized  either  in  a 
Woods,  supra,  note  6.  schedule  or  the  body  of  the  instrument. 
1  Clow  V.  Woods,  supra.  This  is  fatal.  In  a  case  of  this  kind  the 
*  It  was  held  fraudulent  per  se,  but  slightest  neglect  in  any  circumstance 
that  is  not  material  here.    The  Penn-  the  nature  of  the  case  may  admit  of  as 
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The  sale  of  a  quantity  of  logs  affords  another  illustration  ; 
in  such  a  case  practice  has  generally  proceeded  as  if  upon  the 
requirement  of  some  significant  act,  besides  withdrawal  of 
the  vendor.  The  quantity  is  ascertained  and  conspicuously 
marked  with  e.  g.  the  name,  or  something  to  indicate  to  others 
the  name,  of  the  buyer;  and  this  practice,  or  something 
equivalent,  appears  to  be  required  by  law,  and  whatever  else 
is  practicable,  so  as  to  make  the  transaction  notorious.^  The 
rule  of  law,  it  is  true,  is  that  the  transfer  of  possession  need 
only  conform  to  the  nature  of  the  property,  and  its  situation ; 
^  the  vendor  must  make  such  an  actual  delivery  only  as  the 
nature  of  the  property  and  circumstances  of  the  case  will 
reasonably  admit.'  ^  But  all  that  can  be  done,  for  the  pro- 
tection of  the  public,  to  make  known  the  change  should  be 
done.^ 

an  equivalent  for  actual  possession  is  in  pits ;  Wilson  v.  Hill,  ib.  401,  lai^ 

unpardonable  *  (see  Tognini  17.  Kyle,  17  quantity  of  wood.     See  Long  v.  Knapp, 

Nev.  209  ;  Wilson  v.  Hill.  ib.  401).  64  Penn.  St.  514.    Marking  alone  would 

Duncan,  J.  :    'A  bill  of  sale  or  a  not  be  enough.     Stewart  v.  Nelson,  79 

mortgage  of  a  vessel  at  sea  is  valid  pro-  Mo.  524.     Nor  would  measurement  and 

vided    the   muniments  respecting  the  marking,  for  other  significant  acts  are 

title  are  delivered  up,  and  possession,  practicable.     Stewart  v.  Nelson,  supra, 

as  soon  as  it  can  be  conveniently  done.  See  Tognini  v.  Kyle,  and  Wilson  v. 

taken  of  the  ship  on  her  return.     Mor-  Hill,  supra,  as  to  putting  a  person  in 

gan  V,  Biddle,  1  Yeates,  3.     In  the  case  charge. 

of  a  ship  at  sea  mortgaged  there  must  '  McMartin  v.  English,  74  Penn.  St. 

not  only  be  a  delivery  of  the  documents,  296. 

but  all  diligence  must  be  used  to  take  *  See  Stewart  v.  Nelson,  supra.    The 

actual  possession  on  her  arrival  in  port ;  rule  has  sometimes  been  expanded,  as 

and  if  a  sale  were  made  abroad,  and  e.  g.  as  follows  :  *  In  detf^rmining  the 

possession  delivered  without  notice  of  kind  of  possession  necessary  to  be  given 

the  mortgage,  the  sale  would  prevaU.  to  the  vendee  to  be  good  against  credi- 

Portland  Bank  v.  Stubbs,  6  Mass.  422,  tors  of  the  vendor,  regard  must  be  had 

425.*  not  only  to  the  character  of  the  prop- 

The  judges  also  pointed  out  the  dif-  erty,  but  also  to  the  nature  of  the  trans- 
ference between  lands  and  goods  on  the  action,  the  position  of  the  parties,  and 
point  of  delivering  possession  ;  posses-  the  intended  use  of  the  property.  No 
sion  of  the  former  not  being  the  legal  such  change  as  will  defeat  the  fair  and 
evidence  of  title,  while  possession  of  the  honest  object  of  the  parties  is  required.* 
latter  is  strong  evidence  of  ownership.  Crawford  ».  Davis,  99  Penn.  St.  576, 

1  Cartwright  v.  Pheenix,  7  Cal.  281 ;  quoted  in  McClure  r.  Forney,  107  Penn. 

Tognini  v,  Kyle,  17  Nev.  209,  charcoal  St.  414.   See  the  important  case  of  Clow 
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In  the  next  place  of  the  requirement  that  the  change  shall 
be  continuous.  Possession  is  in  ordinary  cases  retained,  within 
the  meaning  of  the  law,  where  it  comes  back  to  the  late 
owner  shortly  after  the  transaction  in  question.^  This  may 
be  illustrated  by  a  Pennsylvania  case.^  A  bargain  had  been 
concluded  for  the  sale  of  a  yoke  of  oxen ;  the  oxen  were 
delivered  into  the  possession  of  the  buyer ;  the  buyer  drove 
them  to  a  blacksmith  to  be  shod ;  and  then,  on  the  terms  of 
a  loan,  returned  them  to  the  seller.  While  in  the  seller's 
possession  they  were  levied  upon  as  his  property  and  sold ; 
and  the  creditor  prevailed  over  the  claimant  under  the  sale, 
the  court  holding  that  there  must  be,  not  only  a  delivery  at 

V.   Woods,  5   Serg.  &  R.    275,    infra,  own  ezcluaiYe  possession.     The  suhse- 

p.  851  ;  Cartwright  v.  Phoenix,  supra ;  quent  hiring  and  use  of  the  wagon  by 

Buckley  v.  Duff,  114  Penn.  St.  596.  the  vendor's  wife  was  not  a  hiring  or 

^  Young  V.  McClure,  2  Watts  &  S.  use  by  the  husband,     ter  possession  of 

147  ;  Hesthal  v,  Myles,   53  Cal.  623  ;  the  wagon  as  the  bailee  for  hire  of  the 

Stevens  v.  IriK'in,    15  Cal.   503 ;    Van  plain tiif  was  not  the  possession  of  the 

Pelt  V,  Littler,  10  Cal.  394  ;  Hurlburd  husband  nor  of  his  agent.     It  does  not 

V.  Bogardus,  10  Cal.  518  ;  Chamberlain  appear  that  upon  her  return  from  Ware 

V.  Stem,  11  Nev.  268 ;  Gray  v.  SuUi-  she  parted  with  the  possession  of  the 

van,    10   Nev.    416 ;    Murch  v,  Swen-  wagon  or  put  it  into  the  possession  of 

son,  40  Minn.  421.     See  Richardson  v.  her  husband.'    On  the  wife's  return  the 

Coddington,  49  Mich.    1  ;  Webster  v,  horse  was  put  into  the  vendor's  bam 

Bailey,  40  Mich.  641.  and  the  wagon  left  outside ;  the  buyer 

Possession  however  does  not  come  then  drew  the  wagon  into  the  same  bam 

back  to  the  late  owner  by  reason  of  the  for  his  own  convenience  and  the  safety 

mere  fact  that  his  wife  shortly  after-  of  the  property,  where  the  whole  was 

wards  has  temporary  and  partial  pos-  attached  on  the  same  evening.     To  this 

session  of  the  property.    Townev.  Rice,  the  same  learned  judge  said  :  Mf  the 

69  N.  H.  412,  where  the  wife  borrowed  plaintiff's  storing  it  in  the  bam  for  his 

a  horse   and    buggy- wagon    from    her  own  convenience  and  the  security  of  the 

neighbor  and  brother,  the  plaintiff,  to  wagon  was  placing  it  in  the  vendor's 

whom  tbe  day  before  the  husband  had  possession,  it  was  not  such  a  possession 

sold  and  delivered  it,  and  went  with  by  the  vendor  as  under  the  circum- 

her  brother    a   journey.      Smith,   J.  :  stances  shows  that  the  sale  was  accom- 

*  The  sale  of  the  wagon  was  not  fraudu-  pani«»d  with  a  secret  trast.' 
lent  in  fact  or  in  law.     The  change  of        *  Young  v.    McClure,   supra.      We 

possession  was  such  as  usually  follows  give  it  as  stated  by  the  court  in  Gar- 

a  change  of  ownership.     It  was  open,  man  v.  Cooper,  72  Penn.  St.  82.     This 

visible,  and  substantial,  the  wagon  being  subject  will  be  further  considered  in 

immediately  removed  by  the  plaintiff  to  another  section, 
his  own  premises  and  taken  into  his 
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the  time  of  the  transaction,  but  a  continuing  possession  there- 
after.^ 

A  more  recent  case  ^  in  the  same  state  affords  another  illus- 
tration. A  portable  mill,  being  personal  property,  had  been 
levied  upon  by  the  defendant  in  the  hands  and  as  the  prop- 
erty of  one  who  had  sold  it  to  the  plaintiff  and  had  received 
it  back  from  the  plaintiff,  as  was  alleged,  in  bailment  It 
was  held  that  an  instruction  to  the  jury,  to  the  following 
effect,  which  had  been  refused,  should  have  been  given:  If 
the  jury  believe  that  P  as  agent  of  tlie  buyer  only  superin- 
tended the  removal  of  the  mill  from  the  place  where  it  was 
on  the  day  of  the  alleged  sale,  and  its  erection  on  the  land  of 
R,  and  then  went  away,  leaving  the  seller  in  exclusive  posses- 
sion and  control  of  the  mill  and  the  business  pertaining  to  it, 
and  that  tli^^  seller  afterwards  employed  and  paid  the  hands, 
retained  possession  and  conducted  the  business  as  before  the 
sale,  there  was  not  such  a  change  of  possession  accompany- 
ing and  following  the  sale  as  the  law  requires.® 

The  possession  of  the  buyer  is  continuing  though  after  a 
considerable  lapse  of  time,  during  which  he  has  been  in  full, 
open,  and  exclusive  control,  the  property  finds  its  way  back 
into  the  hands  of  the  seller.  A  recent  case  *  will  serve  for 
illustration.    A  debtor  sold  and  delivered  to  the  plaintiff  the 

^  And  this  must  be  shown  by  the  the  rule  of  law  in  cases  of  temporaiy 
claimant.  lb.  The  decision  was  upon  changes  of  possession  of  personal  prop- 
the  statute  of  13th  Elizabeth,  and  con-  erty  when  sold,  and  substituting  there- 
forms  at  the  same  time  to  the  language  for  the  uncertain  conclusions  of  the  jniy 
of  our  special  statutes  concerning  change  in  the  point  of  wha^  should  be  a  suffi- 
of  possession.  cient  delivery  to  indicate  a  change  of 

*  Garman  ».  Cooper,  supra.  possession  of  property  capable  of  actual, 

•  It  had  been  left  to  the  jury  to  say  manual  change  of  possession.'  *  In  all 
whether  there  had  been  such  a  delivery  cases,'  it  was  also  said,  *  where  the  de- 
of  possession  as  would  give  notice  to  the  livery  has  been  but  temporary,  and  fol- 
world  of  the  change  of  ownership,  not-  lowed  by  a  return  to  the  seller,  the  law 
withstanding  the  bailment  to  the  seller,  regards  it  as  colorable  and  fraudulent  in 
whereby  the  property  went  back  to  the  law.' 

seller  after  a  short  interval.  *  This  in-  *  Bond  v,  Bronson,  80  Penn.  St 
struction,'  it  was  now  said,  'abrogated    860. 
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'running  gear'  of  a  wagon.  This  was  kept  by  the  plaintiff 
for  some  six  months,  other  materials  being  added  by  him 
meantime.  He  now  bargained  with  the  debtor  to  finish  the 
wagon,  and  turned  over  the  materials  for  the  purpose.  The 
completed  wagon  was  levied  upon  by  the  defendant  in  the 
debtor's  shop.  It  was  held  that  the  facts  did  not  show  fraud 
as  a  matter  of  law,  in  a  state  in  which  retaining  possession 
makes  a  case  of  fraud  per  se.^ 

§  8.  Exceptions  :  Change  op  Possession  dispensed  with. 

There  are  certain  exceptions  to  the  requirement  of  a 
change  of  possession;  and  now  it  must  be  understood  that 
by  '  change  of  possession'  we  do  not  mean  '  delivery  *  merely, 
but  all  the  concomitants  thereof  above  considered,  which  go 
to  make  up  what  the  law  means  by  *  change  of  possession.' 
There  may  be  cases,  as  we  have  seen,  in  which  delivery  in 
the  ordinary  sense  of  transferring  from  hand  to  hand  or  the 
like  is  impracticable  in  wliich  tliere  must  still  be  a  change 
of  possession.  The  exceptions  now  intended  are  sweeping. 
First  of  these  is-  the  exception  everywhere  made,  by  statute, 
in  regard  to  mortgages  of  chattels. 

The  legislation  of  New  York,  which  has  become  the  legis- 
lation of  many  other  states,  has  already  been  referred  to. 
Assignments  of  goods  by  way  of  mortgage,  or  upon  condition, 
are  void  against  creditors,  unless  made  in  good  faith  and  witli- 
out  intent  to  defraud  ;2  and  mortgages  of  goods  not  accompa- 
nied by  delivery  and  change  of  possession  are  void  against 
creditors  and  purchasers,  unless  the  mortgage  or  a  copy  is 
duly  filed  for  registration.^  There  is  a  corresponding  provi- 
sion touching  the  mortgage  of  chattels  in  the  legislation  of 
Massachusetts,  which  reappears  in  other  states.    It  is  pro- 

1  Dunlap  V.  Bournonnlle,  26  Penn.  N.  Y.  139,  that  the  mortgagor  may  he 

St.  72  ;  McMarlan  v.  English,  74  Penn.  left  in  possession  and  employed  as  agent 

St  296.  of  the  mortgagee. 

'  See    Preston    17.    South  wick,    115         *  Ante,  pp.  36,  37. 
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vided,  of  mortgages  of  personal  property,  that  unless  the 
mortgage  is  recorded  witliin  fifteen  days  after  its  date,  or 
unless  the  property  mortgaged  is  delivered  to  and  retained  by 
the  mortgagee,  the  mortgage  shall  not  be  valid  against  any 
person  other  than  the  parties  thereto.  But  no  recording  is  ne- 
cessary to  the  validity  of  a  mortgage  or  otlier  instrument  relat- 
ing to  a  ship  or  vessel,  or  to  the  validity  of  a  mortgage  of  goods 
at  sea  or  abroad,  if  the  mortgagee  takes  possession  of  such 
goods  as  soon  as  may  be  after  they  come  within  the  state.^ 

The  effect  of  these  provisions  is  to  remove  the  necessity 
of  delivery  of  possession  in  transactions  falling  within  them ; 
that  is,  the  creditor  cannot  rest  his  case  upon  the  possession 
of  his  debtor  in  cases  arising  under  these  statutes,  recording 
being  a  substitute  for  delivery .^  But  in  the  matter  of  transac- 
tions not  within  these  or  other  statutes,  as  where  the  mort- 
gage is  not  recorded,*  the  case  is  covered  by  the  statute  of 
Elizabeth  as  interpreted  or  construed  by  the  courts.*  The 
due  recording  of  a  mortgage  of  personalty  may  then  be  set 
down  as  the  first,  as  it  is  the  most  important,  kind  of  transac- 
tion in  which  retaining  possession  does  not  make  a  case  for  the 
creditor. 

The  provisions  of  statute  however  refer  to  retaining  posses- 
sion of  the  goods  until  default,  unless  indeed  possession  is 
afterwards  kept  against  the  mortgagee's  will.^  Within  a  rea- 
sonable time  after  default,  the  mortgagee  should  take  posses- 
sion;  otherwise  the  retaining  will  be  either  absolutely®  or 

1  There  is  a  like  statute  in  Connec-        •  Clow  v.  Woods,  5  Serg.  &  R.  275 ; 

tlcut  concerning  mortgages  of  house-  Jordan  v.  Lendrum,  55  Iowa,  478. 
hold  furniture.    Rood   v.   Welch,    28         *  Rood  v.    Welch,   28  Conn.    157. 

Conn.  157.  So  of  the  mortgagor's  continued  retain- 

*  Robinson  v.  Elliott,  22  Wall.  613.  ing  of  possession  of  the  mortgaged  prop- 
On  the  other  hand  the  recording  of  the  erty  for  unreasonable  length  of  time 
mortgage  does  not  validate  an  invalid  after  default  Sandlin  v.  Anderson,  76 
transaction  even  presumptively.  lb. ;  Ala.  403,  and  cases  in  note  6. 
ante,  p.  243.  See  McFadden  v.  Fritz,  *  Simms  r.  McKee,  25  Iowa,  341. 
90  Ind.  590  ;  Singer  v,  Sheldon,  56  ®  Sandlin  t;.  Anderson,  supra ;  Reed 
Iowa,  854 ;  ante,  p.  242,  note.  v.  Eames,  19  111.  594  ;  Cass  v.  Perkins, 
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presumptively  ^  fraudulent,  according  to  the  local  law  pertain- 
ing to  ordinary  cases.  What  constitutes  reasonable  time  will 
depend  upon  the  circumstances  of  each  particular  case.^  It 
is  held  in  Illinois  that  a  delay  of  two  days  after  default, 
where  the  parties  live  in  tlie  same  town  or  county,  and  there 
is  no  obstacle  to  prevent  action,  is  unreasonable.^ 

Again  the  rule  in  regard  to  the  effect  of  retaining  posses- 
sion has  been  held  not  to  apply  to  judicial  sales,  on  the 
ground  that  the  sale  is  not  the  act  of  the  party  who  retains 
possession,  but  the  act  of  the  law.  The  fact  that  the  owner 
retains  possession  after  the  sale  cannot,  it  is  considered,  show 
that  a  sale  by  the  sovereign  power  was  made  with  intent  to 
defraud.  And  further  there  is  a  rule  that  a  judicial  sale,  be- 
ing conducted  by  a  sworn  officer  of  court,  is  to  be  deemed 
fair  until  proved  otherwise ;  touching  which  such  retaining 
of  possession  is  irrelevant.*  Permission  to  use  and  enjoy  the 
property  sold  is  in  such  a  case  a  mere  act  of  benevolence,  not 
amounting  to  a  gift  of  the  property  or  suflScient  to  revest  it  in 
the  late  owner.*  The  fact  does  not  even  constitute  evidence 
of  fraud.®  But  the  contrary  is  held  in  New  York,  under  the 
statute,  which  is  positive  and  makes  no  exceptions ;  ^  and  the 
contrary  is  generally  held  true  of  property  taken  on  execution 
and  then  left,  without  explanation,  in  the  hands  of  the  debtor.^ 

23  111.  382 ;  Reese  v.  Mitchell,  41  III.  ^  Moynes  v.  Atwater,  supra  ;  Walter 

365  ;  Dnnlap  v,  Epler,  88  111.  82.     See  v.  Gemant,  13  Penn.  St.  515. 

Summer  v.  McEee,  89  111.  127.  «  lb. 

1  Shurtleff  v,  Willard,  19  Pick.  202  t  Stinson  v.  Wrigley,  86  N.  Y.  332. 

(it  seems);   Feurt  v.   Rowell,   62  Mo.  See  also  Davis  v.  Drew,  58  Cal.  152; 

624  (it  seems).  Humphreys  v,  Harkey,  56  Cal.  283. 

>  Reed  v.  Eames,  supra ;  Reese  v.  ^  Davis  v.  Drew,  58  Cal.  152  ;  Hum- 
Mitchell,  supra ;  Arnold  v.  Stock,  81  phreys  v.  Harkey,  56  Cal.  283 ;  West 
111.  407.  V,  Skip,  1  Ves.  239,  245,  Lord  Hard- 

'  Reese  o.  Mitchell,  supra.  wicke  ;  Lovick  v.  Crowder,  8  Bam.  & 

*  Meadv.  Conror,  113  Penn.  St.  220  ;  C.  132,  136;  Christopherson  v.  Burton, 

Moynes  v,  Atwater,  88  Penn.  St.  496  ;  3  Ex.  160  ;  Imray  v.  Magnay,  11  Mees. 

Craig's    Appeal,    77    Penn.    St.    448.  &  W.  267 ;  Remmett  v,  Lawrence,  15 

See  Robland  o.  Rooke,   127  Penn.  St.  Q.  B.  1004.     See  further  chapter  16, 

139.  near  end,  and  chapter  26,     1. 
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In  the  case  of  a  general  convejance  of  real  and  personal 
property,  the  personal  property  being  upon  the  land,  there 
need  be  no  special  change  of  possession  of  the  latter  apart 
from  what  constitutes  a  sufficient  transfer  of  the  land.  It  is 
declared  that  the  sufficient  transfer  of  the  land,  in  such  a 
case,  is  notice  to  all  of  a  change  of  ownership ;  and  the  pub- 
licity of  the  change  in  respect  of  the  primary  subject  of  the 
conveyance  affects  equally  '  the  personalty,  the  mere  incident, 
remaining  in  visible  connection  therewith.'  ^  Hence  if  the 
vendor  is  seen  on  the  premises,  making  use  of  the  personalty, 
after  the  sale,  he  is  to  be  taken  as  merely  acting  for  the 
owner ;  ^  and  this,  it  is  held,  though  the  conveyance  was  by 
husband  to  wife.^ 

1  Elmer  v.  Welch,  47  Conn.  58  ;  found  that  the  plaintiff  and  her  hns- 
Gilligaa  v.  Lord,  51  Conn.  562 ;  baud  continued  to  occupy  the  real 
Steward  t^.  Lombe,  1  Brod.  &  6.  506.  estate  as  a  homestead  until  after  the 
Comp.  Bemal  t\  Hovious,  17  Cal.  541,  property  was  attached  ;  but  the  occu- 
sale  of  growing  crops  to  fellow-ranch-  pancy  of  the  wife  was  uoue  the  less  an 
man  and  employee  on  the  same  ranch  ;  occupancy  because  she  shared  it  with 
Vischer  v.  Webster,  13  Cal.  58.  See  her  husband.  But  it  is  difficult  to  see 
also  Mather  v.  Fraser,  2  Kay  k  J.  536.  how  the  wife  could  well  have  kept  a 

2  In  Elmer  v.  Welch,  supra,  the  court  possession  and  use  of  the  property  dis- 
says  :  '  The  law  did  not  demand  either  tinct  from  her  husband.  It  was  neces- 
a  permanent  or  temporary  removal  of  sarily  on  the  premises  occupied  by  them 
the  latter  [personalty].  Whoever  saw  it  both,  and  naturaUy  and  almost  neces- 
thereafter  in  the  defendant  s  possession  sarily  under  his  care  and  subject  to  his 
and  use,  upon  the  realty  known  to  be  use.  Considering  the  nature  of  the 
his,  became  chargeable  with  the  knowl-  property,  it  is  difficult  to  see  how  she 
edge  that  he  held  and  used  both  by  the  could  have  kept  it  under  her  exclusive 
same  right ;  and  as  all  persons  had  and  visible  control,  except  by  with- 
knowledge  [notice]  that  Smith  neither  drawing  it  wholly  from  family  use, 
owned  nor  occupied  the  realty,  whoever  which  could  hardly  be  required.  .  .  . 
saw  him  thereon  in  charge  of  the  [ler-  In  this  case,  with  the  notice  of  the 
sonalty  was  bound  to  presume  him  to  wife's  general  ownership  furnished  by 
be  the  servant  of  the  defendant  rather  the  recorded  deed,  there  would  be  such 
than  the  owner  of  the  property.'  See  a  presumption  of  her  ownerahip  of  the 
also  Cole  v.  Vamer,  31  Ala.  244.  personal  property  on   the  premises  as 

'  In  Gilligan  v,  liord,  supra,  where  would  reasonably  lead  any  person  ob- 

there  had  been  a  conveyance  of   the  serving  the  husband's  use  of  the  prop- 

kind  to  the  grantor's  wife,  the  court  erty  to  conclude  that  he  wa^  using  it 

after  quoting  the  passage  in  the  last  as  hers  or  in  the  exercise  of  his  rights 

note,  says :  '  It  is  true  that  it  is  here  as  husband  and  not  as  exclusively  his 
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Possession  therefore  '  according  to  the  instrument,'  a  com- 
mon expression  of  the  books/  and  often  used  to  indicate  a 
good  possession,  is  not  necessarily  sufficient.  This  was  one  of 
the  serious  matters  considered  in  a  case  ^  already  stated  ;  in 
which  there  had  been  such  possession.  '  Possession  according 
to  the  instrument'  had  been  laid  down  by  Lord  Holt  to  be 
valid.^  That  great  judge  had  held  that  wherever,  by  the 
terms  of  a  contract,  it  appeared  that  possession  was  not  to 
follow  immediately  upon  the  transfer  of  title,  the  case  was 
not  within  the  statute  of  Elizabeth.  This  was  now  consid- 
ered too  broad.  One  of  the  greatest  judges  of  Pennsylvania, 
Mr.  Justice  Gibson,  observed  that  the  contract  and  the  evi- 
dence of  it  were  secret  matters ;  what  would  it  avail  that  a 
person  intending  to  cover  up  his  property  by  a  sham  sale  had 
declared  in  the  contract  that  he  was  to  retain  indefinite  pos- 
session ?  The  retention  of  possession  should  not  only  be 
part  of  the  contract,  it  should  appear  to  be  for  a  purpose  fair 
and  honest  and  necessary,  or  at  least  essentially  conducive  to 
some  fair  object  the  parties  had  in  view  and  constituting  the 
motive  to  the  contract.  '  It  is  necessary,  not  only  that 
appearance  should  agree  with  the  real  state  of  things,  but 
also  that  the  real  state  of  things  should  be  honest  and  con- 
sistent with  public  policy,  and  that  it  afford  no  unnecessary 
facility  to  deception.'  Convenience  of  the  parties  was  not  a 
ground  for  excusing  delivery ;  there  should  be  some  act  look- 
ing to  delivery.*    Where  however  the  provision  of  the  instru- 

own.*    See  also  Cole  v,  Yamer,  81  Ala.  Ch.  622.     And  the  ]aw  appears  to  be 

244.  so  in  some  of  our  states.    *See  Rozier  v, 

1  See  e.  g.   Rozier  v.  Williams,  92  Williams,  92  HI.  187,  189  ;  Tliompson 

III.   187  ;  Hempstead  v.  Johnston,  18  v.  Yeck,  21  111.  73  ;  Thornton  v.  Daven- 

Ark.   123  ;  Clow  v.  Woods,  5  Serg.  &  port,  1  Scam.  297  ;  Clayton  v.  Brown, 

R.  275  ;  Hopkins  v.  Scott,  20  Ala.  179;  17  Ga.  217  ;  Hempstead  v,  Johnston, 

Meggot  V.  Mills,  1  Ld.  Kaym.  286.  18  Ark.    123  ;    Hopkins  v.  Scott,    20 

*  Clqw  V,  Woods,  supra.  Ala.  179. 

>  Meggot  V.  Mills,  1  Ld.  Raym.  286.  *  Gibson,  J.  :    '  All  the  late  cases 

See  also  Martindale  v.   Booth,  8  Bam.  have  gone  on  the  ground  that  the  want 

&  Ad.  498  :  Alton  v.  Harrison,  L.  R.  4  of  delivery  was  absolutely  necessary  to 
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ment  is  proper,  there  is  more  reason  for  requiring  conformity 
with  it ;  that  is  the  case  more  commonly  presented.  The 
claim  of  rights  inconsistent  with  a  deed  may  be  most 
deceptive.^ 

We  have  seen  that  a  chattel  may  be  held  by  a  person  in 
bailment  without  being  liable  for  that  person's  debts.  It 
should  follow,  and  in  point  of  fact  it  does  follow,  that  the 
owner  can  transfer  the  chattel  to  another  without  disturbing 
the  bailment ;  that  is  to  say,  a  man  may  sell  a  chattel  in  the 
hands  of  a  bailee  without  taking  it  out  of  the  bailee's  hands, 
and  the  buyer,  if  the  bailee  is  duly  notified,^  may  safely  leave 
it  there.^  Enough  that  it  does  not  now  go  back  into  the  pos- 
session of  the  seller ;  ^  the  bailee  now  becomes  bailee  of  the 
buyer.  Thus  an  omnibus  and  horses,  kept  in  the  stable  of 
another,  were  bought  and  still  kept  without  change  in  the 
same  stable;  and  though  the  late  owner  was  now  employed 
as  driver,  it  was  held  that  if  the  bailee  kept  the  horses  in  an 
open  notorious  manner,  the  Sale  was  good  against  the  seller's 

effect  some  fair  purpose  of  the  parties,  or  be  tacit  and  implied  as  in  Swift  v. 

But   I  take  it,   where  the  motive    of  Thompson/  9  Conn.  63.   Comp.  chapter 

the  sale  is  merely  security  to  the  ven-  10,  on  mortgages  of  merchandise,  espe- 

dee,   and  the  owner  is    permitted  to  cially  near  the  end  of  the  chapter, 

retain  aU  the  visible  marks  of  owner-  *  See  e.  g.  Lukins  p.  Aird,  6  WalL 

ship,  for  no  other  reason  than  the  con-  78.    But  comp.  with  that  case  Tibbals 

venience  of  the  parties,  the  contract  v.  Jacobs,  31  Conn.  428. 

wiU  be  void,  although  the  reasons  be  ^  Buhl  Iron  Works  v.   Teuton,  67 

stated    .    .    .    and    the    possession    be  Mich.    623,    629,    630 ;    Carpenter  v. 

consistent  with  the  deed.   .  .  .  Lord  Graham,  42  Mich.  191.    The  assent  of 

Holt  went  on  the  ground  that  the  pos-  the  bailee  need  not  be  proved.    See  the 

session  was  according  to  the  terms  of  first  of   these  cases    and  at  p.   681  ,* 

the  agreement  and  the  contract  fair ;  Hodges  v.  Hurd,  47  HI.  363. 

and  so  indeed  it  was,  as  between  the  *  Linton  o.  Butz,  7  Ban*,  89  ;  Wor- 

parties,  but  it  was  deceptive  as  to  the  man  v.    Kramer,   73    Penn.  'St.   378 ; 

public'  Williams  v.  Leech,  56  Cal.  330  ;  Stowe 

See  also  Gaylor  v.  Harding,  37  Conn.  v.  Taft,  58  N.  H.  445.   See  also  Haynes 

608.     In  this  case  it  IS  declared  that 'it  v.  Leppig,  40  Mich.   602,   as  bearing 

can  make  no    difference  whether  the  upon  this  subject, 

consent  of  the  mortgagee  be,  as  in  the  *  Linton  t^.   Butz,  supra ;  Gram  v. 

present  case,  expresfled  in  the  writing  Barney,  65  Cal.  254. 


§  8.]  INTENT  :    BBTAININQ  POSSESSION.  858 

creditors.^  The  reason  is  plain  ;  the  bailee  did  not  appear  as 
owner  before  the  sale,  and  be  does  not  appear  any  more  such 
afterwards. 

It  is  fair  inference  from  the  statement  that  in  such  cases 
the  property  should  not  at  once  go  back  into  the  possession  of 
the  seller,  that  the  seller  cannot  be  made  immediately  the 
bailee  of  the  buyer  without  subjecting  the  transaction  to  be 
treated,  if  that  is  all  there  is  of  the  case,  as  in  fraud  of  credi- 
tors ;  and  that  too  appears  to  be  within  the  very  language  of 
the  law,  to  wit,  that  the  change  of  possession  should  be  con- 
tinuous, for  it  is  to  be  remembered  that  possession  in  the 
present  subject  properly  means  TnanifeU  possession.  The 
holding  by  the  seller  as  bailee  could  not  in  principle  be 
ti'eated  as  possession,  by  the  buyer,  as  the  holding  of  a  third 
person  might^ 

The  statute  could  often  be  set  at  naught  if  the  buyer  could 
immediately  make  the  seller  his  bailee ;  it  is  going  as  far  as 
the  law  can  properly  allow  when  it  is  declared  that  the  seller 

^  Worman  v.  Kramer,  lupra.  *  Sup-  ford  v,  Davis,  99  Penn.  St  576 ;  Don- 
pose  that  A  keeps  a  livery-stable,  and  lap  v.  Boumonville,  26  Penn.  St.  72. 
sells  a  horse  or  pledges  a  horse  to  B,  *  Young  p.  McClore,  2  Watts  k  S. 
and  delivers  the  possession  to  B  accord-  147  ;  Carman  v.  Cooper,  72  Penn.  St 
ingly ;  may  not  B  keep  the  horse  at  82 ;  ante,  p.  845 ;  Chamberlain  v. 
the  same  stable  afterwards,  without  Stem,  11  Nev.  268;  Cray «.  Sullivan, 
losing  his  possession  f  From  and  after  10  Nev.  416.  See  Crum  v,  Barney,  55 
the  delivery  A  acts  in  character  of  liv-  Cal.  254  ;  Begli  v.  McClnre,  47  Cal. 
ery-stable  keeper,  not  in  character  of  612 ;  Linton  v,  Butz,  7  Barr,  89. 
owner.  Suppose  that  A,  having  so  Comp.  what  is  said  ante,  pp.  380-332, 
pledged  and  given  possession  of  the  on  bailment.  In  Crum  v.  Barney  the 
horse,,  should  go  and  live  with  B  as  a  buyer  had  been  holding  as  servant,  and 
coachman,  and  B  should  send  him  with  no  sufficient  change  had  been  mani- 
the  horse  to  be  shod  on  his  account  by  fested.  See  also  Begli  v.  McClure.  If 
the  blacksmith  ;  could  it  be  maintained  the  buyer  was  already  in  full  possession 
that  B  had  waived  or  lost  the  posses,  in  the  manner  of  ownership,  it  will  not 
sion  of  his  pledge  f  Clearly  not.  The  be  necessary  to  go  through  any  ceremony 
possession  wonld  continue  to  be  kept  to  make  a  ca^  of  change  of  ownership 
by  the  servant  for  the  account  of  the  further  than  what  would  be  required  for 
master.'  Putnam,  J.  in  Maoomber  r.  a  good  sale  as  between  the  parties.  See 
Parker,  14  Pick.  497.  See  also  Ziegler  Dowdell  v,  Wilcox,  64  Iowa,  721. 
V.  Handrick,  106  Penn.  St  87 ;  Craw- 

TOL.  11.^23 
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may  be  taken  into  the  employmeut  of  the  buyur  and  so  have 
the  management  of  the  property.  But  there  is  some  author- 
ity for  the  doctrine  that  the  seller  may  directly  be  made  the 
buyer's  bailee.'  Thus  a  horse  and  carriage,  sold  by  A  to  his 
brother,  irere  kept  in  the  stable  in  vhich  A  lived,  after  as 
well  as  before  the  sale,  but  under  a  new  arrangement  made 
after  the  sale;  and  this  was  held  valid  against  creditors  of 
the  seller.*  And  it  has  been  held  that  after  a  sale  and  de- 
livery of  a  chattel,  the  same  may  be  directly  loaned  to  the 
seller.'  But  unless  there  was  some  considerable  interval 
between  the  sale  and  the  bailment,  during  which  time  the 
buyer  has  been  exercising  open  and  sufficient  ownership,  It 
may  be  seriously  doubted  whether  the  transaction  should  not 
be  treated  (prima  facie  or  absolutely,  Bccordiog  to  the  local 
law)  as  a  fraud  upon  the  vendor's  creditors.  This  doubt 
however  rests  upon  the  assumption  that  the  holding  of  the 
bailee-seller  is,  to  appearances,  in  the  way  of  ownership. 
The  mere  fact  that  the  property  is  in  his  hands  would  not 
make  such  a  cose,*  for  he  might  then  and  there  disclaim  and 
disprove  any  such  holding,  or  there  might  be  some  sufficient 
indication  such  as  a  sign  over  a  shop  or  stable  door  showing 
the  facts,  or  the  very  nature  of  the  business  in  connection 
with  which  the  chattel  is  found  might  disclose  the  true  state 
of  things  and  make  the  holding  proper.^ 

Pursuing  this  subject  a  step  further  brings  us  to  a  difficulty. 
Can  one  member  of  a  household  buy,  or  accept  a  gift  of,  a 
chattel  from  another  member  of  that  household,  the  chattel 
being  in  the  actual  keeping  of  the  seller  or  giver,  and  leave 
the  chattel  on  the  premises  ?  It  has  sometimes  been  consid- 
ered that  this  would  be  contrary  to  the  statutes  against  fraud- 

'  Z)«gIeT  ■■  Handriclc,  106  Penn.  St.         ■  Dmre  v.  Neadleit,  tnpra. 
87  :   De«Te  e.  Needles,  66  lorn,   101.         *  Townee.  Bice,  GS  M.  H.  ilS,  uto. 

See  also  Stone  v.  Spencer,  77  Ho.  8fi6  ;  p.  315,  note;  Ony  *.  Sulliran,  10  Nev. 

Uke  V.  HoiTU,  80  Cotui.  201.  419. 

1  ZiegUr  «.  Huidrick,  106  Ponu.  BL       *  See  sum  jut  dted. 
«7. 
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nlent  conveyances,^  and  taking  them  strictly  that  would  ap- 
pear to  be  true.  But  there  are  strong  authorities  against  this 
interpretation  of  the  law.^  Must  a  son,  in  order  to  keep  a 
horse  which  his  father  has  given  to  him,  leave  his  father's 
house,  or  perchance  turn  his  father  out  of  doors  ?  ^  Must  a 
wife  to  whom  her  husband  has  given  a  painting,  bought  at  a 
great  price,  hang  tlie  painting  in  the  servant's  room,  or  leave 
her  husband,  to  keep  it  from  some  creditor  of  his  ?  ^  Some 
authorities^  would,  against  what  appears  to  be  the  better 
view,®  put  the  claimant  in  such  a  case  to  stronger  tests  of 
the  purchase  or  gift,  than  is  required  in  other  cases;  but 
even  these  authorities  admit  the  right  of  the  transferee  to 
hold  the  property.  The  question,  it  will  be  observed,  turns 
entirely  upon  the  circumstance  that  the  transaction  is  be- 
tween members  of  the  same  household,  and  assumes  that  the 
sale  or  gift,  apart  from  the  question  of  change  of  possession, 
was  valid. 

Doubtless  the  relation  of  the  parties  should  be  ground  for 
most  careful  scrutiny ;  but  when  the  relation,  with  its  facili- 
ties for  wrongdoing,  is  put  into  the  balances  with  the  other 
evidence  oflfered  by  the  creditor,  against  the  evidence  thrown 
into  the  other  side,  there  should  be  only  a  question  of  the 
weight  of  evidence  It  is  too  late  now  to  urge  that  it  were 
better  that  all  the  property  of  the  household  apparently  in 
the  hands  of  the  debtor  should  be  liable  for  his  debts.     Gifts 


^  McAfee  v.  Buaby,  69  Iowa,  8^8,  ^  Davis  v.    ZiiDmennan,   40  Mich, 

where  a  man  gave  a  carriage,  a  sleigh,  24  ;  Gilligan  v.  Lord,  61  Conn.  562  ; 

and  a  billiard-table  to  his  wife,  which  Danley  v.  Rector,  6  Eng.    (Ark.)  211. 

remained  in  the  family  in  use  by  aU  as  Bat  the  last  named  is  a  rather  extreme 

before.    But  in  Dowdell  v  Wilcox,  64  case. 

Iowa,  721,  a  man  sold  property  to  his  '  McVicker  v.   May,   8   Barr,  224, 

wife,  which  was  already  in  her  posses-  sapra,  pp.  841,  842. 

sion,  and  it  was  held  that  no  recording  ^  Davis  v.  Zimmerman,  40  Mich.  24. 

was   necessary.      See  also  Pierson  v.  *  Camber  v.  Gamber,  18  Penn.  St 

Heisey,  19  Iowa,  114,  gift  to  daughter,  868. 

of  a  piano  still  kept  in  the  giver's  house,  *  Davis  v.  Zimmerman,  supra  ;  ante, 

held  valid.  pp.  187,  198,  notes. 
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or  sales  by  others  to  the  debtor's  wife  or  son  are,  unless  the 
wife  or  son  is  at  fault,  safe  from  the  debts  of  the  husband 
and  father,  notwithstanding  that  the  property  may  appear 
to  be  in  his  hands;  then  why  not  gifts  or  sales  by  him  to 
the  wife  or  son  ?  If  exceptions  to  the  statutes  in  regard  to 
change  of  possession  are  admissible  at  all,  here  seems  to  be 
a  proper  case.^ 

§  4.  How  Possession  is  regarded. 

In  most  of  the  states  there  is  a  marked  distinction  between 
the  case  of  a  trust  or  reservation  in  favor  of  the  debtor  out 
of  property  by  him  turned  over  to  his  creditors  and  the  case 
of  a  retention  of  property  by  a  vendor.  Thus  while  in  New 
York  and  in  most  of  the  states  the  first  would  make  a  case 
of  fraud  absolute,  the  second  would  make  pnly  presumptive 
evidence  of  fraud.^    In  some  states  however  the  two  cases 

^  In  Davis  v.  Zimmerman,  anpra,  in  this  state  no  such  distinction  is  recog- 

which  a  horse,  baggy,  robes,  and  other  nized.*    But  the  relation,  the  learned 

articles  had  been  given  by  a  husband  to  judge  adds,  is  a  circumstance  to  be  care- 

his  wife,  Mr.  Justice  Gooley  said  :  '  The  fully  weighed. 

donor  and  donee  are  husband  and  wife.         In  another  place  (ante,  p.  187)  it  has 

living  together  at  a  public  hotel.    Must  been  pointed  out  that  the  rule  referred 

she  separate  from  him  in  order  to  be  to  by  Chief  Justice  Black  properly  ap- 

competent  to  receive  a  gift  from  him  f  plies  to  cases  in  which  a  wife  seeks  to 

If  he  gives  her  a  picture  or  an  article  raise  a  trust  in  her  favor  in  property 

of  furniture,  must  she  procure  it  to  be  the  title  to  which  stands  in  the  name 

kept  by  some  one  else  instead  of  placing  of  her  husband  ;  in  which  case  indeed 

it  in  her  own  apartments  ?  Some  Penn-  the  rule  is  not  peculiar  at  all  to  the 

sylvania  cases  are  cited,  in  which  the  case  of  a  wife. 

court  has  used  some  strong  language  '  Preston  v.  Southwick,  115  K.  Y. 
respecting  the  evidence  which  should  189 ;  Clute  v.  Newkirk,  46  N.  Y.  684  ; 
be  required  to  make  out  a  gift  from  ante,  p.  86  ;  Warner  o.  Norton,  20 
husband  to  wife.  Chief  Justice  Black  How.  448  ;  McDonough  v.  Prescott, 
said  in  Camber  v.  Camber,  18  Penn.  62  N.  H.  600  ;  Stowe».  Taft,  68  N.  H. 
St.  363,  366,  that  a  married  woman  445  ;  Wilson  v.  Sullivan,  ib.  260  ; 
claiming  property  must  show  her  right  Mead  v.  Gardiner,  13  R.  I.  257  ;  Pan- 
'*  by  evidence  which  does  not  admit  of  coast  v.  Miller,  29  N.  J.  250  ;  Davis  v. 
a  reasonable  doubt."  This  is  a  very  Turner,  4  Gratt.  423  ;  Bindley  v.  Mar- 
strong  statement,  and  lays  down  a  tin,  28  W.  Va.  773;  Millard  v.  Hall, 
much  mora  severe  and  stringent  rule  24  Ala.  209  ;  Tfaompkins  «.  Nichols, 
than  IB  applied  to  other  persons.    In  58  Ala.  197  ;  Crawford  v.  Kirksey,  55 
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appear  to  stand  upon  the  same  footing ;  in  Pennsylvania,  Con- 
necticut, Illinois,  and  some  other  states,  retention  of  posses- 
sion equally  with  a  trust  or  reservation,  making  conclusive 
evidence  of  fraud;  ^  in  Massachusetts  neither  of  them  making 
conclusive  evidence  where  the  matter  is  capable  of  any  other 
interpretation.  And  in  Virginia  the  rule  of  law  is  more 
favorable  to  trusts  for  the  debtor  than  to  retention  of  posses- 
sion of  property  sold ;  the  former  being  often  upheld,^  and  the 
latter  being  treated  as  prima  facie  evidence  of  fraud.' 

There  appears  to  be  sufficient  ground  for  a  distinction  be- 
tween the  two  cases.  The  matter  of  trusts  or  reservations 
commonly  appears  in  preferential  transactions  between  debtor 

Ala.  282  ;  Guice  v.  SaDden,  21  La.  An.  275 ;  Webster  v.  Peck,  81  Conn.  495 ; 
463;  Thorne  v.  First  National  Bank,  Gapron  v.  Porter,  48  Conn.  883,  888 
87  Ohio  St.  254,  259  ;  Molitor  v.  Rob-  ('  The  reason  of  the  rule  is  that  .  .  . 
inson,  40  Mich.  200  ;  Norwegian  Plow  the  continued  possession  is  to  be  re- 
Co.  V,  Han  thorn,  71  Wis.  529,  587  ;  garded  as  a  sure  indicium  of  continued 
Powell  V,  Stickney,  88  Ind.  310  ;  Rose  ownership,  and  that  the  possessor  would 
V.  Colter,  76  Ind.  590  ;  Carney  v,  obtain  ...  a  false  credit ');  Weeks  v. 
Carney,  7  Baxt.  284  ;  George  v.  Norris,  Prescott,  58  Vt.  57  ;  Bozier  v,  Wil- 
28  Ark.  121,  128 ;  Phillips  v,  Reitz,  16  liams,  92  111.  187  (retaining  ix>ssession 
Kans.  396 ;  Molm  v.  Barton,  27  Minn,  is  fraudulent  per  se  unless  '  consistent 
580  ;  Hagany  «.  Herbert,  8  Houst.  628 ;  with, the  deed  ');  Johnson  v.  Holloway, 
Goodwyn  v,  Goodwyn,  20  Ga.  600  ;  82  111.  834 ;  Richardson  v.  Yardin,  88 
Little  Rock  Ry.  Co.  v.  Page,  35  Ark.  111.  124  ;  Thompson  r.  Yeck,  21  111. 
804  ;  Hempstead  v.  Johnston,  18  Ark.  73  ;  Thornton  v.  Davenport,  1  Scam. 
123 ;  Densmore  v,  Tomer,  14  Neb.  297 ;  Wright  v.  McCormick,  67  Mo. 
892;  8.  0.  11  Neb.  118;  Miller  v.  426;  Burgert «.  Borchert,  59  Mo.  80 ; 
Morgan,  11  Neb.  121  ;  Wake  v.  Griffin,  Claflin  v.  Rosenbnrg,  42  Mo.  439 ;  Sut- 
9  Neb.  47 ;  Ward  v.  Gould,  4  Pick,  ton  v.  Ballon,  46  Iowa,  517  ;  Boothby 
104 ;  Ayer  v,  Bartlett,  6  Pick.  71  ;  v.  Brown,  40  Iowa,  104,  105  ;  Stevens 
Briggs  V.  Parkroan,  2  Met  258.  v.  Irwin,  15  Cal.  503. 

1  Thompson  v.  Paret,  94  Penn.  St.         In  Pennsylvania  retaining  possession 

275  ;  Worman  v,  Kramer,  73  Penn.  St.  is  fraudulent  per  se  only  as  to  existing 

878  ;  Miller  v,  Garman,  69  Penn.  St  creditors  ;   as  to  subsequent  creditors 

134  ;  Milne  v.  Henry,  40  Penn.  St.  352 ;  *  fraud  in  fact'  must  be  proved.     Dit- 

Young  i;.  McClure,  2  Watts  &  S.   147  man  r.  Raule,  124  Penn.  225  ;  Buckley 

('It  is  an  inflexible  rule  which  makes  v.  Duff,  114  Penn.  St  596. 
it  fraud  per  se  if  the  possession  does        ^  Ante,  pp.  269,  270. 
not  follow  as  well  as  accompany  the        *  Curd  v.  Miller,  7  Gratt.  85  ;  Davis 

transfer*) ;  Bonner  v.  Shaw,  29  Penn.  v.    Turner,   4   Gratt.   422  ;   Bonner  v, 

St  288  ;  Clow  v.  Woods,  5  Serg.  &  R.  Shaw,  29  Penn.  St  288  (Virginia  law). 
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and  creditor ;  and  preferences,  as  we  have  seen,  are  not  fa- 
vored by  the  courts,^  while  trusts  or  reservations  in  favor  of 
the  debtor  plainly  indicate  a  design  on  his  part  to  hinder  his 
creditors,  whether  with  a  view  to  his  own  benefit  or  to  the 
substitution  of  some  method  of  his  own  for  paying  his  debts 
in  place  of  the  method  allowed  the  creditor  by  law.  The  two 
facts  fully  justify  the  'rule  declaring  transactions  of  the  kind 
a  fraud  as  matter  of  law. 

In  regard  to  retaining  possession  the  case  is  materially  dif- 
ferent. The  question  of  possession  commonly  arises  in  cases 
of  sales  between  strangers ;  in  such  cases  there  is  nothing  of 
preference,  and  while  there  is  something  of  benefit  reserved 
out  of  the  property  in  the  seller's  retaining  possession,  as 
there  is  in  the  case  of  a  trust  or  reservation,  that  fact  is  of 
slight  consequence  and  scarcely  enters  into  the  case  at  all. 
The  difference  is  between  dealing  with  a  stranger  and  with  a 
particular  creditor  favored  above  others  equally  entitled  to 
satisfaction.  Indeed  it  is  questionable  whether,  in  the  case 
of  a  sale  of  goods  to  a  itranger^  the  fact  that  the  debtor  had 
reserved,  if  openly,  a  benefit  would  defeat  the  sale,  where  pos- 
session was  delivered.^  It  is  the  possession  retained,  rather 
than  the  benefit  to  be  derived  from  it,  that  affects  the  transac- 
tion; and  that  can  hardly  be  considered  as  serious  a  thing  as 
a  trust  or  a  reservation  out  of  property  assigned  for  the  pro- 
fessed benefit  »of  creditors. 

Accordingly  there  began  to  be  indications  long  ago  of  a 
milder  view  of  this  matter  of  retaining  possession  than  that 
taken  of  trusts  and  reservations,  but  the  view  was  by  no  means 
steadily  maintained.  The  matter  was  in  an  unsettled  state  in 
England  for  a  long  time ;  but  finally,  after  much  conflict  of  au- 
thority, it  became  the  established  rule  that  retaining  possession 

^  Ante,  p.  814,  note.  a  creditor,  notwithstanding  trust  and 

*  Com  p.    Cadognn    v,    Eennett,    2  possession.     It  is  difficult  to  believe 

Cowp.  432,  in  which  however  posses-  that  the  result  could  have  been  the 

sion  was  retained  by  the  vendor ;  but  same  had  the  transaction  been  a  pref* 

the  sale  was  upheld,  not  being  made  to  erence  of  some  creditor. 
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was  only  prima  facie  evidence  of  intent  to  defraud.^  Into  the 
same  discussion  our  courts  were  drawn,  and  similar  conflicts 
of  authority  resulted;  and  these  continuing,  divergent  rules 
of  law  have  become  established  in  different  states,  as  we  have 
seen. 

Under  the  New  York  legislation  stated  on  a  preceding  page,^ 
the  facts  relating  to  possession  must,  it  seems,  be  given  to 
the  jury  though  it  is  conceded  that  there  was  no  real  intent 
to  defraud ;  ^  the  jury  may  still  find  the  intent  of  the  statute^ 
on  the  facts  in  the  case,  and  if  there  is  nothing  but  retention 
of  possession  they  must  find  such  intent.  That  appears  to  ex- 
press the  more  general  rule,  whether  by  statute  or  at  common 
law.*  Under  the  New  York  statute  however  valid  reasons 
need  not  be  given  for  the  retention  of  possession,^  while  the 

1  For  the  earlier  Englisb  cases  see  have  been   '  made  in  good  faith,  and 

Edwards  v.  Harben,  2  T.  R.  687,  which  without  intent  to  defraud/  where  there 

is  usually  referred  to  as  deciding  that  has  been  no  change  of  possession  ;  and 

retaining  possession  makes  a  conclusive  the  construction  put  upon  this  language 

case  of  fraud  ;  but  in  reality  there  was  is  that,  where  the  good  faith  and  want 

in  that  case,  besides  possession,  a  right  of  fraudulent  intent  are  shown,  it  makes 

of  enjoyment  and  profit,  and  there  were  no  difference  that  no  valid  reason  for 

still  other  indications  of  fraud.    Among  not  transferring  possession  is    shown, 

the  later  English  cases,  showing  that  Hanford  v.  Artcher,  i  Hill,  275,  Wal- 

retaining  possession  makes  only  a  prima  worth,   Oh.    dissenting ;     Mitchell    v. 

facie  case  of  fraud,  see  Martindale  t;.  West,  55  N.  Y.  107.    This  might  at 

Booth,   8  Bam.    k  Ad.  498  ;   Lindon  first  appear  to  be  relaxing  the  very  clear 

v»  Sharp,  6  Man.  &  G.  898 ;  Alton  v.  and  satisfactory  doctrine  of  fraud  held 

Harrison,  L.  B.  4  Ch.  622.     So  in  Ire-  by  the    New  York  courts  ;    but  that 

land.     Macdona  v.  Swiney,  8  Ir.  C.  L.  would  probably  be  an  incorrect  conclu- 

73.    In  Lindon  v.  Sharp,  supra,  Tindal,  sion.     The  claimant  must  show  that 

C.  J.  said :   '  The  modem  doctrine  is  the  transaction  was  in  good  faith,  and 

that  it  must  be  left  to  the  jury  to  say  without  intent  to  defraud  ;    but  this 

whether  the  continuance  in  possession  latter  expression  must,  it  seems,  have 

is  fraudulent  or  not.    It  is  a  strong  the  same  meaning  as  the  like  expression 

fact,  but  not  conclusive.'  in  the  general  statute  against  fraudu- 

^  Ante,  p.  835.  lent  conveyances.     This  will  appear  by 

'  Blaut  V,  Gabler,  77  N.  Y.  461.  considering  a  case  falling  within  both 

*  See  cases  cited,  supra,  pp.  856,  857.  statutes.     Suppose  an  assignment  by  an 

*  The  qualifying  clause  of  the  New  insolvent  debtor  for  his  cre(litors  sub- 
York  statute  is  worthy  of  notice.  It  is  ject  to  an  objectionable  reservation  and 
the  'sale  or  assignment,*  not  the  retain-  also  retention  of  possession  of  the  prop- 
ing  possession,  that  must  be  shown  to  erty  or  part  of  it;  could  the  'intent 
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language  of  the  common  law  authorities  is  that  the  fact  should 
be  satisfactorily  explained.^ 

In  some  states  it  is  difficult  to  determine  from  the  language 
of  the  judges  just  what  force  is  to  be  given  to  the  retention 
of  possession.  In  Massachusetts  for  example  does  retention 
of  possession  make  a  presumption  of  intent  to  defraud,  or 
does  it  make  only  evidence  thereof  ?  The  difference  in  a  par- 
ticular case  may  be  telling,  a  presumption,  it  need  hardly 
be  said,  can  be  overturned  only  by  overturning  the  evidence 
upon  which  it  rests,  —  if  the  evidence  is  true,  the  presump- 
tion follows  and  must  prevail  unless  met  by  matter  ab  extra ; 
ordinary  evidence  on  the  other  hand,  though  not  rejected, 
may  be  weighed  and  taken  for  what  it  is  worth.^ 

The  language  of  the  Massachusetts  cases  leaves  the  matter 
in  doubt.  The  only  thing  quite  clear  is  that  retaining  pos- 
session does  not  in  that  state  make  a  case  of  fraud  as  matter 
of  law.^  After  that  we  find  the  court  saying  in  one  case  that 
possession  is  prima  facie,  i.  e.  presumptive,  evidence  of  fraud,^ 
in  another  that  it  is  evidence  of  fraud,^  and  nowhere  speaking 
• 

to  defraud '  in  the  first  case  exclude  all  vehen  it  is  conclusive.     Hairard  Law 

personal  motive,  as  it  does,  and  not  ex-  Kev.  November,  1889,  p.  141.     Indeed 

elude  personal  motive  in  the  second  f  the  former  is  as  conclusive  and  binding 

The  qualifying  clause  in  the  statute  as  the  latter  in  the  absence  of  evidence 

concerning  the  sale  or  assignment  of  overturning  it.     Presumptions  are   no 

goods  appears  merely  to  require  that  the  part  of  the  law  of  eviilence,  though  it  ia 

sale  or  assignment  shall  be  real,  and  right  to  speak  of  'presumptive   evi* 

not  fictitious ;  then  it  is  '  in  good  faith  denoe.'    See  the  article  cited, 
and  without  intent  to  defraud,'  and  the         '  Gould  v.  Ward,  4  Pick.  104  ;  Ayer 

fiftct  that  poesession  is  not  transferred  is  v.  Bartlett,   6   Pick.    71 ;     Baxter  v. 

immaterial.     A  'real*  sale  must  be  a  Wheeler,  9  Pick.  21  ;  Fletcher  ».  WU- 

legal  sale.     It  is  then  a  question  of  the  lard,  14  Pick.  464  ;  Allen  v.  Wheeler, 

meaning  and  legal  effect  of  the  facts,  4  Gray,  123.     See  also  Isler  v.  Foy,  66 

not  a  question  of  the  bearing  of  those  N.  Car.  547. 
facts  upon  the  motive  of  the  vendor.  *  Briggs  «.   Parkman,   2  Met  258, 

1  See    Massachusetts    cases,    infra,  infra.    See  Slater  v.  Dudley,  18  Pick, 

p.  861,  note.  878,   agreement  for  support.     But  see 

*  As  Professor  Thayer  has  shown,  in  Towne  v,  Fiske,  127  Mass.  125,  132. 
an  invaluable  article  on  Presumptions,         *  Shurtlefl'v.  Willard,  19  Pick.  202 ; 

a  presumption  is  a  rule  of  law,  and  that  Morton,  J.  :    '  The  possession    of   the 

too  as  well  when  it  is  prima  facie  as  vendor,  whether  the  sale  be  absolute  or 


§  5.]  INTENT :    BETAININQ  POSSESSION.  361 

with  precision  upon  the  question.  Sometimes  the  language 
of  the  court  in  one  and  the  same  case  is  equivocal.  Thus  Mr. 
Justice  Wilde  has  said  that  ^the  possession  of  the  vendor 
after  the  sale  is  not  a  eo^iclusive  badge  of  fraud.  •  •  .  It  is 
evidence  of  fraud,  and  not  fraud  per  se.'^  In  another  case 
the  same  learned  judge  says  that  such  a  possession  ^  is  only 
a  badge  or  presumptive  evidence  of  fraud,  which  it  is  proper 
to  submit  to  a  jury/  as  being  explainable.^  But  on  the  whole 
the  rule  in  Massachusetts  is  believed  to  be,  that  retaining 
possession  raises  a  prima  facie  presumption  of  fraud  in  cases 
not  affected  by  statute.' 

§  5.  Retaining  Possession  of  Land. 

What  has  been  said  in  the  preceding  part  of  this  chapter 
relates  to  personal  property.  Retaining  possession  of  land 
after  it  has  been  sold  is  a  different  thing  altogether,  accord- 
ing to  the  current  of  authority.  Whether  under  a  system  of 
transfer  of  title  to  land  by  delivery  of,  and  consequently  hold- 
ing by,  the  title  deeds,  or  by  delivery  of,  and  consequently 
holding  by,  the  particular  deed  followed  by  registration  under 
registration  laws,  it  has  never  been  held  that  possession  of 
land,  whatever  significance  it  may  have,  is  the  significant 
mark  of  ownership,  as  is  possession  of  a  chattel.  For  the 
purposes  of  a  possessory  action  by  the  occupant,  possession 
indeed  makes  a  presumptive  case;^  but  creditors  and  pur- 
conditional,  is  only  evidence  of  fraud.'  *  Wheeler  v.  Train,  8  Pick.  256. 
So  the  Court  in  Fletcher  v,  Willard,  14  «  Briggs  v,  Parkman,  2  Met.  258. 
Pick.  464  :  *  Permitting  the  chattels  to  •  It  is  held  in  Indiana  that  the  pre- 
continue  in  the  possession  of  the  yendor  sumption  arising  from  retention  of  pos- 
waa  not  per  se  fraud  as  against  cred-  session  is  repelled  by  proof  that  the 
itors,  but  merely  evidence  of  fraud.'  buyer  has  paid  the  purchase-money  and 
In  Baxter  t».  Wheeler.  9  Pick.  21,  of  that  the  seller  is  solvent  Rose  v.  Col- 
possession  retained  of  land  :  *  Such  pos-  ter,  76  Ind.  590. 
session  may  be  evidence  of  fraud.'  See  *  Jones  v.  Williams,  2  Mees.  &  W. 
also  Gould  V.  Ward,  4  Pick.  104 ;  Brooks  826,  831.  Parke,  B.  ;  Lord  Advocate  v, 
V.  Powers,  15  Mass.  244  ('evidence  of  Blantyre,  4  App.  Cas.  770,  791,  Lord 
the  strongest  kind' );  Allen  v,  Wheeler,  Blackburn  ;  Pollock  &  Wright,  Posses- 
4  Gray,  128.  sion,  32. 
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chasers  are  accostomed  and  are  bound  to  look  to  the  posses- 
sion of  the  title  deeds,  or  to  the  pages  of  the  registry.^ 

The  possession  of  land  is  only  notice  of  some  claim  of  the 
possessor,  putting  creditors  and  purchasers  upon  inquiry,^  and 
not  justifying  in  itself,  apart  from  special  statute,'  a  levy  upon 
the  land  as  even  presumptively  the  property  of  the  possessor. 
Such  is  the  clear  weight  of  authority ;  ^  though  in  a  few  in- 

^  Lukins  v.  Aird,  6  Wall.  78  ;  Ray  iug  of  course  ia  more  common  than  for 

V.  McPherBon,  11  Neb.  197  ;  Tibbals  v.  a  mortgagor  of  land  to  retain  poioeRsion; 

Jacobs,  81  Com.  428,  infra,  p.  868,  note,  this  was  never  supposed    to   indicate 

*  Vol.  1 ,  pp.  890-393.  fraud.     So  in  deeds  of  trust,  of  which 

s  The  statutes  of  some  states,  per-  Coker  v.  Shropshire,  59  Ala.  542,  is  an 

haps  of  most  states,  permit  a  creditor  example. 

to  attach  property  as  that  of  the  grantor,  In  Avery  o.  Street,  6  Watts,  247, 

if  the  deed  has  not  been  recorded.     See  249,  Gibson,  C.  J.  sajrs :    '  It  is  well 

e.  g.  Tibbals  v.  Jacobs,  81  Conn.  428,  established  that,  when  land  is  conveyed, 

481y  Hinman,  C.  J.     That  however  is  want  of  correspondent  possession  is  less 

not  because  of  the  grantor's  possession,  evincive  of  fraud  than  where  a  chattel 

but  because  his  deed  is  not  recorded,  is  sold,  because  the  title  to  the  former 

In  some  states  failure  to  record  a  deed  is  evidenced  by  possession  not  of  the 

will  not  give  creditors  a  right  to  disre-  thing  but  of  the  title  deeds,  which,  like 

gard  it  if  it  was  not  fraudulently  with-  manual   occupation  in  the  case   of  a 

held.     McDonnell  v.  Mobile  Bank,  87  chattel,  is  the  criterion.' 

Ala.  786.    See  infra,  p.  865.  Bell,  J.  in  Ludwig  v.  Highley,  5 

^  Phettiplaoe  v.   Sayles,   4    Mason,  Barr,  182,  141 :  '  The  most  ustud  mode 

812,  822,  Story,  J. ;  Avery  o.  Street,  6  by  which  real  property  is  enjoyed  is  by 

Watts,  247,  249  ;  Ludwig  v.  Highley,  permitting  others  to  occupy  it ;  and  it 

5  Barr,  182  ;  Allentown  Bank  t*.  Beck,  has  never  been  thought,  in  the  absence 

49  Penn.  St.  894 ;  Every  v.  Egerton,  7  of  actual  fraud,  that,  so  far  as  third 

Wend.    260 ;    Clute   v,   Newkirk,    46  persons  were  concerned,  it  makes  any 

N.  Y.  684  ;  Bank  of  United  States  v,  difference  whether  the  occupancy  be  by 

Honsman,   6    Paige,  526 ;    Merrill    v,  virtue  of  a  demise  for  years,  or  under 

Locke,  41  N.  H.  486,  489  ;  Tibbals  v.  an  absolute  conveyance,  coupled  with  a 

Jacobs,  81  Conn.  428  ;  Fuller  v.  Brews-  secret  bona  fide  trust.    To  hold  other- 

ter,  58  Md.  868  ;  Tompkins  v.  Nichols,  wise  would  be  materially  to  interfere 

58  Ala.  197  ;  Suiter  v.  Turner,  10  Iowa,  with,  in  a  great  variety  of  cases,  this 

517, 528  ;  Apperson  v,  Burgett,  88  Ark.  species  of  equitable  estate,  which  our 

828,  887 ;  Steward  v,  Thomas,  85  Mo.  laws  distinctly  recognize.     Our  books 

202  ;    Cadogan  v.   Eennett,    2  Co^vp.  furnish   numerous  instances  in  which 

431,    leaseholds ;    Steward  v.   Lombe,  the    possession    of  trust  property  re- 

1  Brod.  &  B.  506,  511;  Ryall  v.  RoUe,  mained  in  the  trustee,  and  yet,  until 

1  Atk.  165,  168  ;  s.  o.  1  Yes.  848,  860.  now,  it  has  never  been  claimed  that 

See  also  Chase  v,   Horton,  148  Mass.  such  possession  subjected  the  land  to 

118,  that  retaining  possession  cannot  the  burden  of  his  debts.     In  the  case 

be  treated  as  conclusive  of  fraud.   Noth-  of  personal  chattels  possession  is  said 
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stances  courts  have  been  led  to  suppose  that,  where  a  man  is 
found  in  possession  of  and  exercising  acts  of  ownership  over 
land  which  he  has  granted  to  another  hj  an  absolute  deed, 
there  is  presumptively  a  secret  trust  in  his  favor,  and  hence 
that  the  conveyance  is  a  badge  of  fraud,  or  is  prima  facie,  or 
presumptively,  fraudulent.^  The  case  is  one  in  which  the 
apparent  analogy  in  the  matter  of  the  sale  of  goods  has  mis- 
led. There  is  however  strong  authority  for  the  position  that 
a  secret  trust,  as  e.  g.  by  oral  contemporaneous  agreement, 
in  favor  of  the  grantor  of  land  by  a  deed  absolute  on  its  face, 
and  duly  recorded,  is  a  fraud  upon  the  grantor's  creditors,* 

to   be   the   only   indicium   of  owner-  veyanoe  has  been  duly  recorded,  does 

ship  to  a  stranger,  but  this  cannot  be  not  raise  even  a  presumption  that  his 

said  of  hereditaments.'  sale  was  fraudulent.'    Bat  see  Cooper 

Agnew,  J.  in  Allentown  Bank  v,  v,  Davison,  86  Ala.  867. 
Beck,  49  Penn.  St.  894,  409:  'The  Hinman,  C.  J.  in  Tibbals  v,  Jacobs, 
main  ground  uiged  by  defendant  was  81  Conn.  428  :  '  The  rule  of  law  in  re- 
that  the  rule  governing  sales  of  personal  spect  to  the  retention  of  personal  prop- 
property  should  apply  to  real  estate,  erty  .  .  .  after  a  sale  has  never  been 
But  the  title  to  real  property  is  gov-  applied  to  real  estate.  And  where 
emed  by  the  conveyance  as  its  chief  deeds  are  recorded,  as  with  us,  no  good 
index,  and  not  by  the  possession.'  reason  can  be  given  for  so  stringent  a 

Wright,  J.  in  Suiter  v.  Turner,  10  rule.'   On  the  facts  in  this  case  however 

Iowa,    517,    528:     *The    doctrine    of  the  actual  decision  may  be  doubted. 

Twyne's  Case   ...    is  applicable  to  Corap.  Lukins«.  Aird,  6  Wall.  78;ante, 

sales  of  chattels,  and  we  do  not  under-  p.  211,  note. 

stand  that  any  of  the  cases  go  so  far  as         ^  Neal  v,  Gregory,  19  Fla.  856,  868 

to  apply  the  same  rule  to  the  sale  of  ('a  badge  of  fraud*) ;    Smith  v,  Mc- 

realty.  ...  In  this  country,  while  pos-  Donald,  25  Ga.  877   (same) ;  Perkins 

session  of  land  may  be  treated  for  some  v.   Patten,   10    Ga.    241,    249    (prima 

purposes  and  is  regarded  as  the  lowest  facie  evidence  of  fraud  ;  a  circumstance 

evidence  of  title,  yet  the  public  look  going  to  show  a  secret  trust  for  the 

not  to  the  possession  but  to  the  proper  grantor) ;   Collins  v,  Taggart,  57  Ga. 

records  to  obtain  proofs  of  title  to  such  355  ;  Cooper  v,  Davison,  86  Ala.  867 

property.     The  creditor  does  this,  so  (in  which  the  court  appears  to  have 

does  the  subsequent  purchaser,' etc.  And  overlooked  its  decision  in  Tompkins  v. 

the  learned  judge  accordingly  declares  Nichols,  supra);  Bank  of  United  States 

that  retaining  possession  of  land  sold  is  v.  Housman,  6  Paige,  626,  infra,  p.  865, 

not  even  presumptive  evidence  of  title,  note  ;  see  also  Case  v,  Sawtelle,  11  Neb. 

Brickell,  C.  J.  in  Tompkins  ».  Nich-  51.     Further  see  Cai-ter  r.  Happel,  49 

ols,  58  Ala.  197  :  '  The  retention  of  the  Ala.  589  ;   Zimmer  v.  Miller,  64  Md. 

possession  of  laud  by  the  vendor,  after  296. 
he  has  conveyed  the  same  and  his  con-         >  Lukins  v.  Aird,  6  Wall.  78;  Plimp- 
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but  there  is  some  authority  the  other  way  also.^  This  how- 
ever is  a  different  thing  from  mere  retaining  possession  after 
sale  of  the  land,  though  by  deed  absolute. 

A  special  example  may  be  given,  for  the  ordinary  case  of 
retaining  possession  of  land  is  too  obvious  to  require  illustra- 
tion :  A,  formerly  owner  of  a  piece  of  land,  and  now  trustee 
of  the  legal  title  of  the  same  for  B,  and  in  possession,  after  a 
time  conveys  the  title  to  B,  who  does  not  have  the  same  re- 
corded at  once.  Shortly  after  making  the  conveyance  A 
makes  an  assignment  of  all  his  estate  for  the  benefit  of  credi- 
tors, who  accept  accordingly ;  six  months  afterwards  B  has 
his  deed  recorded.  A  has  been  exercising  acts  of  ownership 
over  the  land,  all  the  time,  and  the  accepting  creditors  have 
had  no  notice  of  B's  claim  and  title.  The  land  is  not  for 
these  reasons  subject  to  their  demands,  and  did  not  pass  by 
the  assignment.^ 

Another  example :  Mother-in-law  and  son-in-law  live  to- 
gether upon  a  piece  of  land,  which  the  former  has  conveyed 
to  the  latter  by  deed,  and  the  deed  is  duly  recorded.  The 
possession  is  to  be  referred  to  the  legal  title ;  the  appearance 
of  possession  by  the  grantor  does  not  raise  any  presumption 
that  the  conveyance  was  fraudulent.'  The  rule  in  regard  to 
mixed  or  concurrent  possession  of  chattels  therefore  has  no 
more  application  to  the  present  subject  than  Jias  exclusive 
possession.  Retaining  possession  after  a  lease  of  lands,  for 
term  of  years,  appears  to  be  another  example  of  the  main 
rule ;  creditors  cannot,  it  seems,  treat  the  lease  as  fraudulent 
for  such  reason,^  and  take  the  tenant's  crops  as  the  property 

ton  V,  Goodell,  148  Mass.  865  ;   ante,  text,  though  the  fact  in  r^ard  to  pes- 
p.  210.  session  faUs  a  little  short)  ;  Ludwig  v. 
1  Tihhals  v.  Jacohs,  81  Conn.  428.  Highley,  supra,  at  p.  141  (where  the 
See  also  chapter  18,  §  4.  court  says  that  it  makes  no  difference 
'  Ludwig  V,  Highley,  5  Barr,  132.  that  the  occupancy  is   '  hy  virtue  of 
'  Tompkins  v.  Nichols,  58  Ala.  197.  a  demise  for  years ') ;  Cadogan  v.  Ken- 
See  Chase  «.  Horton,  148  Mass.  118.  nett,  2  Cowp.   431   (Lord    Mansfield: 


^  See  Aveiy  v.  Street,  6  Watts,  247,     '  For  that  [a  leasehold]  does  not 
249  (which  hy  Implication  sustains  the    by  delivery.'    Qunre  as  to  tenancies 


( 


/ 


§  5.]  IKTENT  :    BETAINIHG  POSSESSION.  365 

of  the  lessor.    Change  of  possession  has  however  been  held 
necessary  between  successive  tenants.^ 

The  case  would  be  different  however  if  the  creditors  were 
induced  to  give  the  credit  on  the  faith  of  the  ownership  of  the 
possessor,  where  the  real  owner  has  neglected  to  put  his  deed 
on  record.  It  is  enough  to  bar  the  claim  of  the  owner  that 
his  neglect  or  (to  avoid  any  possible  misunderstanding)  his 
omission  has  contributed  to  the  deception  of  the  creditor ;  as 
e.  g.  where  the  creditor  has  loaned  money  to  the  person  in 
possession,  or  acquired  a  lien  upon  the  land,  on  the  faith  of 
his  ownership  of  the  particular  piece  of  property.*  This  how- 
ever is  a  case  of  ^  holding  out.'  ^  And  again  as  possession  of 
land  is  some  indication  —  it  is  called  the  lowest*  —  of  owner- 
ship in  the  absence  of  registration  of  title  of  the  real  owner, 
it  may  be  added  to  other  facts,  if  there  be  any,  which  all  to- 

at  will  ?     In   Ryall  v.  RoUe,  I  Atk.  Gh.  270  ;  Hangerford  v.  Earle,  2  Vem. 

165,    168 ;    8.   0.    1    Yes.    S48,   860,  261.      In  some  states  the  withholding 

it  is  said  that  the  possession  of  land  must,  it  seems,  for  some  purposes  be 

differs  from  possession  of  goods,  '  for  a  more    than  negligent.     McDonneU  v. 

man  may  be  in  possession  of  lands  as  a  MobUe  Bank,  87  Ala.  786.    But  that 

tenant  at  will,  as  a  mortgagor  is  to  the  should  not  be  true  in  respect  of  a  cred- 

mortgagee  before  the  condition  broken.'  itor  who   has   been    deceived    by  the 

^  Bentz  V.  Bockey,  69  Penn.  St.  71.  appearances.     Hoagland  v,  Wilson,  15 

See  also  Richardson  v.  Coddington,  49  Neb.  820.    Clearly  it  is  not  necessary, 

Mich.  1.     And  so  it  has  been  held  of  in  order  to  defeat  a  mortgagee,  that  the 

change  of  ownership  of  the  reversion,  withholding  of  the  mortgage  from  record* 

Longhridge  o.  Rowland,  52  Miss.  546.  though  purposed,  was  with  purpose  to 

But  these  matters  deserve  further  con-  aid  the  mortgagor  in  committing  an  in- 

aideration  by  the  courts.  tentional  fraud.    Sanger  v.   Guenther, 

^  Bank  of  United   States  v.  Hous-  and  Standard  Paper  Qo.  v,  Guenther, 

man,  6  Paige,  526 ;  Blackman  v,  Pres-  supra.       Further    see    First    National 

ton,  123  111.  881 ;  Sanger  v,  Guenther,  Bank  v,  Jaffray,  41   Eans.  694,   that 

78  Wis,  854 ;   Standard  Paper  Co.  o.  withholding  a  deed  from  record  is  not, 

Guenther,   67    AVis.    101  ;    Evans   v.  of  itself,  evidence  of  fraud ;   Klein  v. 

Laughton,  69  Wis.  188  ;  Seals  v.  Pheif-  Richardson,  64  Miss.  41. 
fer,  77  Ala.  278  ;  Seals  «.  Robinson,  75         *  See  ante,  p.  832 ;  Bigelow,  Estoppel, 

Ala.  868 ;  Coates  v.  Gerlach,  44  Penn.  660,  564,  5th  ed.  ;  Ray  v.  McPherson, 

St.   48  ;   Hilliard  v.    Cagle,  46    Miss.  11  Neb.  197. 

809.     See  Blennerhassett  v.   Sherman,         ^  Wright,  J.  in  Suiter  v.  Turner,  10 

105  U.  S.  100 ;  Hildreth  v.  Stands,  2  Iowa,  517,  528,  quoted  supra,  p.  868, 

Johns.  Ch.  85  ;  Gill  v.  Griffith,  2  Md.  note. 
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gether  may  be  evidence  of  intent  to  defraud ;  ^  with  e.  g.  an 
agreement  by  the  grantee  for  the  support  of  the  grantor, 
whose  whole  estate  has  been  conveyed,  there  may  be  a  con- 
clusive case  of  fraud.'  Alone  however  retaining  possession  of 
land  should  have  no  legal  significance. 

^  AppiicTson  V,  Boigett,  S3  Ark.  828,  Tyron  v.  Floumoy,  80  AU.  821 ;    Ori- 

887  ;  Steward  v.  Thomas,  85  Mo.  202  ;  ental  Bank  v.  Haskins,   3  Met.  332, 

MerriU  v,  Locke,  41  N.  H.  486,  489;  387. 

Collins  f.  Taggart,  57  Ga.  855 ;  Avery         >  See   chapter   18,   §  4  ;    Smith    r. 

V,  Street,  6  Watts,  247,  249.    See  also  Conkwright,  28  Minn.  23 ;  ante,  chap. 

Fuller  V.  Brewster,  53  Md.  358,  363  ;  9. 
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CHAPTER  XIV. 

INTENT  TO  DEFRAUD  CONTINUED :  CREDITOBS'  BIGHTS. 

One  thing  must  be  steadily  kept  in  mind  in  the  examina- 
tion of  the  meaning  of  ^  intent  to  hinder,  delay,  or  defraud ; ' 
to  wit,  as  has  been  repeatedly  observed  in  the  preceding  chap- 
ters, that,  in  the  administration  of  the  laws  touching  convey* 
ances  in  fraud  of  creditors,  the  rights  of  creditors  and  debtors 
respectively  have  often  been  materially  affected,  and,  where 
affected  at  all,  to  the  disadvantage  of  creditors.  In  a  word 
the  rights  of  creditors,  as  created  either  by  the  obligation  it- 
self or  by  the  manner  in  which  the  law  would  naturally  re- 
dress a  failure  to  perform  or  comply  with  the  same,  —  that 
is,  the  natural  rights  of  creditors,  —  have  in  many  states  been 
seriously  abridged  in  dealing  with  dispositions,  by  debtors, 
of  their  property.  This  of  itself  is  a  matter  deserving  some 
separate  remark. 

.  It  would  no  doubt  be  vain  to  look  for  harmony  in  regard 
to  the  laws  touching  creditors'  rights  in  a  country  composed 
of  upwards  of  forty  independent  states,  each  of  sovereign 
power  in  such  matters ;  the  statutes  themselves  vary,  and  are 
likely  to  vary  so  long  as  our  system  of  federative  government 
endures.  This  is  a  conflict  of  laws,  rather  than  of  authori- 
ties ;  and  were  it  not  for  the  fact  of  a  common  origin  of  the 
law,  and  of  a  general  and  persistent  homogeneity  in  the  whole 
body  of  the  people,  the  laws  would  conflict  much  more  than 
they  do. 

In  regard  to  the  subject  under  consideration  in  these  pages 
it  is  however  a  noticeable  fact,  though  easily  explained,  that 
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legislation  has  been  more  satisfactory  than  judiciai  declara- 
tion ;  the  statutes  of  the  states  have  everywhere  followed  the 
spirit  and  often  the  very  model  of  the  common  prototype, 
presenting  on  the  whole  a  body  of  harmonious  law.  The  dif- 
ferences in  regard  to  the  extent  of  creditors'  rights  in  the  dif- 
ferent states  are  indeed  due  in  part  to  legislation,  but  they  are 
due  mainly  to  the  decisions  of  the  courts ;  to  which  a  larger 
and  more  difficult  undertaking  was  committed.  This  differ- 
ence in  the  adjudication  of  rights  may  well  be  considered  un- 
fortunate. And  then,  added  to  this,  the  decisions  affecting 
creditors'  rights,  in  the  same  state,  have  not  always  been  ren- 
dered upon  any  general  theory  of  rights  such  as  would  create 
symmetry  ;  and  tlie  consequence  is  that  in  some  of  the  states 
creditors'  rights  in  regard  to  fraudulent  conveyances  vary 
greatly  from  one  branch  of  the  subject  to  another,  in  one 
branch  being  fully  maintained,  in  another  being  much  relaxed. 
One  or  two  instances  dcseiTe  comment. 

The  court  of  New  Hampshire  took  the  lead  in  repudiating 
mortgages  with  power  of  sale  by  the  mortgagor  for  his  own 
benefit,  as  showing  a  trust  obnoxious  to  the  common  law; 
the  court  itself  could  declare  that  creditors'  rights  had  been 
invaded ;  fraud  was  established  as  matter  of  law.  Thus 
creditors'  rights  were  fully  upheld.  But  when  it  came  to 
cases  of  assignments  for  creditors,  debtors  were  allowed  to 
enlarge  their  rights,  and  to  insert  a  provision  requiring  all 
creditors,  who  would  share  in  the  benefits  offered,  to  release 
the  assignor,  whether  the  estate  turned  over  was  enough  to 
pay  the  debts  in  full  or  not ;  generally  of  course  it  was  not 
enough.  This  was  as  obvious  an  attempt  against  the  rights 
of  creditors  (where  those  rights  had  not  already  been  cut 
down  by  law),  as  was  the  other ;  it  differed  from  the  other 
only  in  that  future  property  was  reserved  instead  of  present, 
and  it  was  reserved  absolutely.^ 

1  Haven  v.  Richardson,  6  N.  H.  113.  This  was  aoon  afterwards  changed  hy 
statate.    Hurd  v,  Silsby,  10  N.  H.  108. 
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The  converse  of  this  seeming  inconsistency  is  also  to  be 
found  in  some  states.  Thus  in  Maine  ^  and  in  Michigan,^ 
where  creditors'  rights  have,  .as  in  Massachusetts,  been  much 
cut  down  in  regard  to  mortgages  with  power  of  sale  and  en- 
joyment by  the  mortgagor,  the  rights  of  creditors  have  been 
maintained  in  the  matter  of  assignments  with  provisions  re- 
quiring a  release.^  But  that  is  only  saying  that,  because  the 
courts  have  cut  down  the  rights  of  creditors  in  one  particular, 
they  are  not  bound  to  cut  them  down  in  another.  Assuming 
however  that  creditors'  rights  have  not  been  abridged  in 
either  particular,  it  is  believed  that  each  act  would  alike  trans- 
gress those  rights  and  thus  establish  the  intent  of  the  statute ; 
that  is,  the  provision  in  favor  of  the  mortgagor  would  avoid 
the  mortgage  in  any  sound  administration  of  the  law  of  fraud, 
just  as  would  the  provision  for  a  release. 

Such  inconsistencies,  if  they  really  are  inconsistencies,  are 
the  result  of  different  views  of  public  policy  touching  different 
acts,  or  rather  touching  the  extent  to  which  rights  should  go. 
The  court  of  New  Hampshire  determines  that  creditors'  rights 
should  not  be  abridged  in  regard  to  *  trusts '  created  by  their 
debtors;  at  the  same  time  the  court  determines  that  those 
rights  may  well  be  abridged  in  regard  to  provisions  for  re- 
lease in  assignments ;  the  legislature  takes  a  contrary  view 
of  the  latter  question,  and  fixes  the  law  accordingly. 

Can  anything  be  done,  or  is  it  desirable  that  anything 
should  be  done,  to  change  this,  or  to  prevent  its  repetition 
elsewhere  ?  The  question  is  not  easily  answered.  A  sound 
public  policy  should  always  be  the  aim  in  making  or  in  declar- 
ing law;  and  such  policy  may  dictate  that  creditors'  rights 
should  be  broad  in  one  partjf ular,  narrower  in  another.  All 
that  can  justly  be  said  in  the  nature  of  criticism  appears  to  be 

1  Googins  V.  Gilraore,  47  Maine,  9,         •  Wheeler  v.  Evans,  26  Maine,  183  ; 

ante,  p.  244.  Hubbard   v.    McNaughton,    48    Mich. 

«  Oliver  v.  Eaton,  7  Mich.  108  ;  Gay  220. 
V.  Bidwell,  ib.  619 ;  ante,  pp.  245,  246. 

VOL,   IL  — 24 
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thi8 :  Until  the  law  is  otherwise  established,  creditors'  rights 
are,  it  is  believed,  presumptively  broad  enough  to  make  fraud- 
ulent every  attempt  of  the  debtor  to  prevent  an  immediate 
resort  to  his  property,  except  where  that  attempt  consists 
only  in  some  act  done  in  the  ordinary  course  of  business  or 
in  some  act  otherwise  (as  in  the  case  of  preference)  author- 
ized by  law.  Much  of  the  discussion  in  the  foregoing  p^es 
is  directed  to  establishing  this  proposition.  That  presumption 
is  believed  to  be  a  very  strong  one,  and  not  to  be  overcome 
but  by  considerations  of  public  policy  of  the  most  weighty 
character.  To  put  this  general  statement  into  concrete  form, 
it  is  apprehended  that  the  law  of  New  York,  as  expounded  by 
the  courts  of  that  state,  justly  expresses  in  general  the  extent, 
presumptively,  of  creditors'  rights  as  a  new  question  every- 
where under  the  statutes  against  fraudulent  conveyances;  and 
that  it  should  be  accepted  accordingly  unless  the  weightiest 
considerations  are  shown  to  the  contrary.  In  any  general 
revision  of  the  laws  of  a  state,  or  in  any  special  revision  of 
the  laws  relating  to  the  subject  of  conveyances  in  fraud  of 
creditors,  it  will  be  well  to  bear  this  in  mind. 

The  law  of  New  York,  aa  regards  our  present  subject,  pre- 
vails, in  all  substantial  respects,  in  states  having  a  third  of 
the  population  and  more  than  half  tlie  wealth  of  the  Union ; ' 

'  Th«  following  ia  the  list :  New  were  engaged  in  the  work  of  the  great 
York,  New  Hampshire,  PennajlvaniK  revision  of  IS'29,  and  «ngHged  apoa  it 
(which  goes  etill  further  as  Co  retaining  for  years  with  most  aiixioui  care.  The 
possesKion),  Ohio,  Indiana  (titers  hu  resalt  wai  the  moat  valuBble  and  the 
Deen  aome  change  in  regard  to  the  law  of  moat  inflaential  work  of  legislation  (ex- 
Indiana  touching  mortgagee  reserving  eluding  the  making  of  the  eonatitutiou) 
rights  in  the  mortgagor  ;  see  ante,  pp.  whii^h  this  country  has  ever  bad. 
243,  243),  Illinois,  Missoari,  and  per-  The  statutes  of  Elizabeth  which  fell 
hapa  aome  other  slates.  In  these  states  ta  Chief  Justice  S|iencer,  then  retira), 
crwlltars'  rights  trnder  the  statutes  hud  their  full  share  of  laborious  atteti- 
againat  fraudulent  conveyoncfs  are  tion,  as  lettera  of  the  distingiiiahed  corn- 
maintained  complete.  missioiier  attest  (Butler,  Revision  and 

It  ianotdue  to  accident  that  the  law  the  HeviserT,  SO).    The  (Dbject  indeed 

of   New  Tork  baa  been  taken  is  the  appears  to  have   been    for  many  ye^ra 

model  for  other  states.     Some  of   her  one  of  great  pmminence  in  New  York, 

moat  eminent  and  experienced  lawyers  aod  to  have  engaged   the   minda,  and 
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and  in  most  respects  it  is  the  law  of  more  than  half  the 
people  of  the  whole  country.  The  high  standard  of  honesty 
which  serves  the  well-being  of  so  great  a  part  of  the  country 
can  hardly  fail  to  be  best  for  every  healthful  commonwealth 
of  America.  General  disaster  or  other  serious  public  dis- 
order might  furnish  a  reason  for  abridging  the  rights  of 
creditors,  irrespective  of  statutes  of  bankruptcy,  but  it  is  ex- 
tremely doubtful  whether  anything  else  could  be  urged  as  of 
similar  persuasiveness. 

But  it  should  be  well  remembered  that  the  fact  that  differ- 
ences exist  even  in  the  same  state  in  regard  to  the  extent  of 
creditors'  rights  does  not  involve  or  imply  any  difference  of 
view  in  regard  to  the  meaning  of  *  fraud  *  or  *  intent '  to  de- 
fraud. Upon  that  matter  all  our  courts,  rightly  considered, 
are  substantially  agreed,  and  the  English  courts  with  them ; 
when  under  the  statutes  against  fraudulent  conveyances  the 
rights  of  creditors,  whether  complete  or  abridged,  are  trans- 
gressed, fraud,  or  intent  to  defraud,  is  made  out.  There  is 
no  authority  which  decides  that  fraud  means  one  thing  in 
regard  to  creditors'  rights  in  a  matter  in  which  such  rights 
are  complete  and  another  thing  in  regard  to  a  matter  in 
which  they  are  incomplete.  Where  then  the  act  of  the  debtor 
interferes  with  the  *  natural  rights  of  creditors,'  there  may  be 
two  distinct  questions  for  consideration,  first,  whether  the 
natural  rights  of  creditors  have  been  or  should  be  abridged, 
secondly,  if  they  have  been  or  are  to  be  abridged  has  the 
debtor  crossed  the  line  ?  The  answer  to  the  latter  question 
answers  the  question  whether  the  act  was  done  with  intent 
to  hinder,  delay,  or  defraud.* 

secured  the  patient  study,  of  bench  and  and  Denio,  and  Comstock,  and  Selden, 
bar  alike.  And  fortunately  great  judges  was  a  golden  age  in  the  judiciar}'  of  New 
were  on  the  bench  from  the  first  to  ex-  York.  They  and  their  associates  ex- 
pound the  new  legislation ;  Chancellor  pounded  the  statutes  against  fraudu* 
Kent  had  indeed  long  before  been  retired,  lent  conveyances  for  all  time, 
but  the  time  of  Walworth,  and  Bronson,         ^  When  the  '  natural  rights  of  cred- 
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Further  with  regard  to  actual  changes  in  the  law  within 
the  same  state,  touching  creditors'  rights,  it  should  be  ob- 
served that  when  such  changes  are  made  bj  statute  ^  the  law 
as  it  stood  when  the  debt  was  incurred  or  the  demand  created 
will  govern,  and  not  the  law  as  afterwards  enacted.*  And 
*  debt  incurred '  or  '  demand  created '  has  regard  to  the  very 
inception  of  right,  although  the  same  is  then  entirely  con- 
tingent or  conditional;  as  we  have  elsewhere  seen.'  The 
most  common  instance  of  the  application  of  the  principle 
above  stated  is  in  changes  of  the  homestead  or  exemption 
laws.^  Another  instance  which  has  come  before  the  courts 
is  the  change  of  the  common  law  right  of  a  husband  to  his 
wife's  personalty,  after  the  conveyance  in  question ;  *  the  fact 
that  the  wife  would  now  be  entitled  to  the  personalty  would 
not  justify  the  husband  in  making  a  conveyance  to  her  in  the 
way  of  payment  for  it.* 

itoTB '  have  not  been  interfered  with  on  by  the  present  writer.     As  to  the  effect 

the  face  of  the  tranfiaction,  and,  further,  of  declaring  a  statute  unconstitutional 

when  the  act  is  one  which  on  its  face  is  comp.  Harney  v,  Charles,  45  Mo.  157, 

naturally  or  legally  innocent,  as  e.  g.  a  and  the  note  just  cited, 
mere  sale,  by  a  person  emban^assed  with         *  Keel  v.  Larkin,  72  Ala.  493  ;  Peerj 

debt,  of  property  for  valuable  consider-  «.  Cabannis,  70  Ala.  253 ;    Boiling  v. 

ation,  the  question  of  the  wrongfulness  Jones,  67  Ala.  508  ;  Smith  v.  Cockrell, 

of  the  act  turns    necessarily  on    the  66  Ala.  64 ;    Green  v.  Branch  Bank,  33 

question  of  personal  intention  to  hin-  Ala.  643  ;  Feam  v.  Ward,  65  Ala.  83  ; 

der,  delay,  or  defraud  ;  there  is  in  such  Kelson  v,  McCreary,  60  Ala.  301 ;  Beam 

a  case  no  external  standard  or  test  to  ap-  v.  Karnes,  90  Ind.  167. 
ply.    See  next  chapter,  p.  381  and  §  2.  *  Keel  v.  Larkin,  supra  ;  chapter  6, 

^  Quaere  in  regard  to  changes  made  §  8. 
by  overruling  a  decision  not  in  conse-         ^  See  the  cases  just  cited, 
quence  of   statute.     Comp.  1  Story's         ^  Ream  v.  Karnes,  supra. 
Equity,  pp.    121,  122,  note,  13th  ed.         •  lb. 
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CHAPTER  XV. 

INTENT  TO  DEFRAUD:  CONCLUSION. 

§  1.  Absolute  Fraud  :  Prima  Facie  Presumption. 

The  meaning  of  the  phrase  *  intent  to  delay,  hinder,  or 
defraud'  of  the  statute  of  Elizabeth,  and  the  corresponding 
statutes  in  this  country,  has  now  been  considered  in  both  its 
negative  and  its  positive  aspects  in  several  broad  classes  of 
cases.  In  the  former  aspect  it  was  found  that  the  intent  was 
not  to  be  looked  for  necessarily  in  any  personal  motive  or 
purpose  to  delay  or  defraud,  —  that  it  might  be  made  out 
therefore  by  facts  external ;  in  the  latter  aspect  it  has  been 
found  what  external  facts,  so  far  as  the  inquiry  has  been 
pursued,  furnish  the  test,  or  rather  establish  the  intent,  of 
the  statutes.^  These  external  things  thus  found  are,  when 
they  interfere  with  the  rights  of  creditors^  the  following: 
Voluntary  conveyances,  trusts  or  reservations  in  general  in 
•  favor  of  the  grantor  of  property  conveyed  by  a  debtor,  trusts 
or  reservations  in  favor  of  a  mortgagor  of  goods,  retention  of 
possession  by  a  vendor  of  goods,  and  provisions  in  assign- 
ments for  creditors,  against  the  rights  of  non-assenting  cred- 
itors, whether  in  the  interest  of  the  assignor  or  not.  How 
wide  a  range  of  the  law  these  subjects  make  the  foregoing 
pages  attest. 

^  It  is  not  uncommon  to  uae  the  words  109  N.  Y.  816,  826.    Bnt  thAt  is  not 

'  fraadalent  purpost '  as  a  short  equiva-  to  be  commended  of  a  term  having  so 

lent  for  the  statutory  words  '  intent  to  technical  a  meaning  as  '  intent '  in  the 

hinder,  delay,  or  defraud^  ('intent  to  statutes,  in  most  cases  at  all  events, 

delay,  hinder,  and  defraud '  in  the  statute  has.    Any  translation  of  the  word  into 

of  Elizabeth).   See  e.  g.  Todd  v.  Nelson,  its  popular  meaning  is  likely  to  mislead. 
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It  is  still  open  to  reply  that  these  are  only  special  cases, 
and  are  to  be  considered  as  exceptions;  that  naturally  the 
word  ^  intent '  implies  motive,  and  therefore  it  must  be  taken 
to  be  personal ;  and  that  until  all  the  cases  that  may  arise 
have  individually  resulted  in  decisions  to  the  contrary,  or 
until  competent  authority  considering  the  whole  subject  has 
so  declared,  it  cannot  be  considered  that  the  natural  meaning 
of  the  statute  is  not  the  meaning  to  be  applied  except  in  the 
special  cases  otherwise  determined. 

Such  an  argument  would  have  been  valid  in  an  early  stage 
of  the  construction  of  the  statute ;  but  it  is  a  significant  fact 
that  it  was  not  then  advanced.  On  the  contrary  point  after 
point  in  the  law,  beginning  with  the  time  of  Coke  (as  Attor- 
ney-General), arose  and  was  determined  as  if  upon  the  theory 
that  the  language  of  the  statute  was  technical,  and  not  to  be 
taken  in  its  literal  or  popular  sense ;  until  at  last,  and  that 
long  ago,  it  was  fairly  demonstrable  that  in  the  actual  admin- 
istration of  the  law,  the  literal  or  natural  meaning  of  the 
term  had  in  most  cases  been  displaced  for  another.^ 

The  truth  appears  to  be  that  to  have  taken  the  statute 
literally  would  in  most  cases  have  nullified  the  purpose  of  the 
law.  And  accordingly,  in  all  the  great  range  and  number  of 
cases  relating  to  the  statutes  against  fraudulent  conveyances 
there  is  hardly  to  be  found,  apart  from  one  or  two  well-* 
defined  situations,  a  single  specific  authority,  which  would  be 
generally  considered  as  of  weight,  for  the  proposition  that  the 
^  intent '  of  the  statutes  is  a  personal  intent.  It  is  true  in- 
deed that  proof  of  such  an  intent  will  always  make  a  case 
under  the  statutes ;  and  it  is  every  day  practice  for  the  courts 
to  receive  evidence  for  and  against  such  intent.^    But  in 

1  See  note  at  end  of  this  chapter.  tention    to   defraad  will  invalidate  a 

*  See  e.  g.  Seymour  v.  Nelson,  14  conveyance  otherwise  good  against  cred- 

N.  Y.  567  ;  Snow  v.  Paine,  114  Mass.  itors,  see  Edmunds  f.  Mister,  58  Miss. 

520 ;  Hall  v.  Moriarty,  57  Mich.  345 ;  765 ;  Chapman  v.  Mcllwnth,  78  Mo. 

Bedford  v.  Penny,  58  Mich.  424  ;  Royce  88.     Mere  intention  to  defraud,  how- 

V.  Gazan,  76  Ga.  79.    That  actual  in-  ever  real,  will  not,  it  is  to  be  remem* 
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most  cases  the  effect,  whatever  the  purpose,  of  evidence  of  a 
personal  intention  to  defraud  is  onlj  to  strengthen  a  case  that, 
if  sustained,  might  have  been  made  without  such  evidence. 

It  has  occasionally  been  asserted  ^  or  assumed,  on  the  foot- 
ing apparently  of  a  general  truth,  that  the  intent  of  the  statute 
is  a  personal  intent.  The  one  or  two  cases  however  which 
have  ventured  to  decide  the  point  according  to  the  popular 
meaning  of  the  word,  with  reference  to  any  of  the  great 
branches  of  the  subject  under  consideration  in  the  preceding 
chapters  have  either  been  overruled  or  have  failed  of  any 
following.  A  case^  of  the  kind  may  be  found  in  Rhode 
Island ;  the  court  there  proceeded  apparently  upon  the  literal 
meaning  of  the  word  '  intent '  in  the  case  of  an  assignment 
containing  provisions  wrongful  towards  creditors ;  but  that 
casQ  has  lately  been  discountenanced  in  the  same  state,  upon 
that  very  point.'  It  is  believed  then  that  the  proposition  is 
in  substance  established,  that  a  debtor,  in  determining  to 

bered,  avoid  preferences  of,  Bnd  by  cases  are  admittedly  opposed  to  the 
many  authorities,  assignments  for  credi-  authorities  in  other  states.  See  Night- 
tors.  Emerson  v,  Senter,  118  U.  S.  1  ;  ingale  v.  Harris,  supra,  and  Gardner  v. 
Marbury  v.  Brooks,  7  Wheat.  556,  577  ;  Commercial  Bank,  infra. 
Brooks  V.  Marbury,  11  Wheat.  78,  89  ;  *  Gardner  v.  Commercial  Bank,  13 
Tompkins  v.  Wheeler,  16  Peters,  106,  R.  I.  155,  a  case  which  underwent  great 
118;  Thomas  v.  Talmadge,  16  Ohio  St.  consideration.  Nightingale  v»  Harris 
433,  439  ;  State  v.  Eeeler,  49  Mo.  548 ;  had  drawn  a  distinction  between  an 
Wilson  V.  Eifler,  7  Cold.  81  ;  Govenior  attempt  by  a  debtor  (in  an  assignment 
V.  Campbell,  17  Ala.  566  ;  Hempstead  for  creditors)  at  the  exercise  of  unwar- 
V.  Johnston,  18  Ark.  123,  140 ;  Cornish  ranted  power,  — called  at  p.  833  'con- 
V.  Dews,  ib.  172,  181  ;  Hunt  v.  Weiner,  structive  fraud,'  —  and  the  'intent'  to 
89  Ark.  70,  75.     See  chapter  19,  f  1.  defraud  of  the  statute  against  fraudu- 

^  See  e.  g.  Nunn  v.  Wilsmore,  8  lent  conveyances.  Proof  of  the  intent 
T.  R.  521.  Le  Blanc,  J.  :  '  Whether  of  the  statute  would,  as  showing  a  pur- 
er not  a  deed  is  to  be  considered  as  pose  to  defraud,  defeat  the  whole  trans- 
fraudulent  with  respect  to  creditors  action ;  while  an  attempt  at  the  exercise 
must  depend  upon  the  4notives  of  the  of  unwarranted  power  would  simply  be 
party  making  it'  So  in  Ballard  v,  null,  thus  leaving  the  rest  of  the  trans- 
Eckman,  20  Fla.  661,  682.  See  also  action  to  stand.  As  to  this  it  was  now 
Beasley  v.  Bray,  98  N.  Car.  266,  270.  said  by  the  court  in  Gardner  v.  Com- 

'  Nightingale  v.  Harris,  6  R.  I.  821.  mercial  Bank,  at  p.  171,  that  'the  de- 
See  also  Dockray  v.  Dockray,  2  R.  I.  cision  is  not  entirely  self-consistent; 
547  ;  Spencer  v.  Jackson,  ib.  35.  These  for  while  it  insists  upon  actual  fraud 
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make  and  making  an  alienation  of  Lis  property  when  he 
knows  or  has  suflScient  reason  to  know  that  the  act,  not  fall- 
as  the  fatal  element  and  acquits  the  ute  speaks  of  alienations  '  devised  and 
assignor  of  any  actual  fraud,  it  never-  contrived  of  malice,  fraud,  covin,  col- 
theless  annuls  the  provision  in  favor  lusion,  or  guile,  to  the  end,  purpose,  and 
of  the  releasing  creditors,  because  the  intent  to  delay,'  etc.  If  that  language 
provision,  being  separable,  can  be  an-  is  to  be  taken  in  a  sense  which  disre- 
nulled  without  annulling  the  entire  gards  an  honest  motive,  a  motive  which 
deed.  It  follows  that  if  the  illegality  may  look  really  to  the  good  of  creditors 
had  infected  the  entire  deed,  so  as  not  (comp.  the  language  of  Cotton,  L.  J.  in 
to  be  separable,  the  entire  deed  would  £x  parte  Chaplin,  26  Ch.  D.  819,  831, 
have  had  to  be  annulled  without  any  ante,  p.  7,  note),  surely  the  milder  Ian- 
actual  fraudulent  intent,  which  is  what  guage  of  our  statutes  is  not  stmined  by 
the  court  says,  in  its  opinion,  is  not  the  construction  it  has  generally  le- 
according  to  the  statute.'  ccived  ;  for  our  statutes  —  those  which 

And  then  referring  to  the  matter  of  have  not  adopted  the  statute  of  ISth 

conscious  intent  to  defraud,  Nightingale  Elizabeth  in  terms  —  speak  simply  of 

V.  HaiTis  is  thus  spoken  of  :  *The  opin-  an  *  intent  to  hinder,  delay,  or  defraud.' 

ion   contains  some  expressions    which  The  text  too  is  consistent  with  a  ruling 

seem   to  imply  that  what    the    court  that  a  verdict  that  the  object  of  a  con* 

mean  by  an  actual  fraudulent  intent  veyance  was  to  put  the  property  beyond 

18  a  consciously  dishonest  intent.      If  the  reach  of  creditors  is  not  a  finding  of 

this  be  the  meaning,  it  would  follow  fraud,  for  it  may  be  that  the  property 

that  no  assignment  could  be  set  aside,  was  exempt,  or  that  it  was  transferred 

whatever  its  provisions,  if  the  assignor  to    a    creditor   by  way  of   preference, 

supposed  he  had  a  right  to  make  it.  Phelps  v.  Smith,  116  Ind.  887. 

We  think  however  that  the  expressions  It  will  be  convenient  to  collect  here 

referred  to  were  unguarded.*    And  it  is  the  more  important  cases  of  recent  times 

added  that  the  '  intent  is  necessarily  in  which  thn«  matter  of  |>ersonal  intent 

fraudulent,  however  the  assignor  may  has  been  specifically  considered  (with 

regard  it.'  the  result  stated  in  the  text).     Suther- 

The  fraud  is  actual  then  in  the  eye  land  v.  Bradner,  115  N.  Y.  410,  416  ; 
of  the  law,  whether  there  was  a  personal  Lukins  v.  Aird,  6  Wall.  78  ;  Buckley 
intent  to  defraud,  or  only  an  invasion  of  v.  Duif,  114  Penn.  St.  596  ;  Sanger  r. 
creditor's  rights  without  any  bad  in-  Guenther,  73  Wis.  854,  857 ;  Gardner 
tent ;  the  fatal  and  sweeping  effect,  as  v.  Commercial  Ins.  Co.,  supra;  Robin- 
seen  in  Gardner  v.  Commercial  Bank,  son  v.  Clark,  76  Maine,  493,  ante,  p.  87, 
supra,  and  in  the  authorities  generally,  note ;  Cole  v.  Tyler,  65  N.  Y.  78,  same 
shows  that.  note ;  Grover  v.  Wakeman,  11  Wend. 

It  may  be  noticed  further  that  the  187  (refusal  tmconsider  denial  of  in  ten- 
language  of  the  American  statutes  points  tion  to  defraud);  Jackson  v.  Seward,  6 
less,  when  literally  taken,  to  personal  Cowen,  67  (reversetl,  8  Cowen,  406,  but 
motive  than  does  the  statute  of  ISth  not  on  that  point):  Schumann  v.  Peddi- 
Elizabeth.  It  is  a  most  significant  fact  cord,  50  Md.  560  ;  Green  v,  Trieber,  8 
that  the  English  statute  received  the  Md.  11 ;  American  Bank  v.  Inloes,  7 
construction  given  to  it ;  for  that  stat-  Md.  880  ;  a.  c.  11  Md.  173 ;  Bridges 
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ing  within  certain  situations,  will  in  its  natural  efFect,  hinder, 
delay,  or  defeat  his  creditors,  thereby  does  the  same  with 
^  intent  to  hinder,  delay  or  defraud '  them  within  the  meaning 
of  the  statutes ;  ^  what  constitutes  ^  sufficient  reason  to  know ' 

V,  Hindes,  16  Md.  101 ;  Farrow  v.  Yaughan,  8  Drew,  419,  424,  ante,  p.  175, 
Hayes,  51  Md.  498  ;  Sims  i;.  Gaines,  note  ;  In  re  Wood,  L.  R.  7  Ch.  802, 
64  Ala.  892  ;  Lehman  v.  Eelley,  68  Ala.  807  ;  Doe  d.  Otley  v.  Manning,  9  East, 
192  ;  Marmon  9.  Harwood,  124  111.  104;  59  (27  Elu.);  Trowel!  v.  Shenton,  8  Ch. 
Connelly  v.  Walker,  45  Penn.  St  449,  D.  818  (same) ;  In  re  Maroney,  21  L.  R. 
454  ;  Hunters  v.  White,  8  Gratt.  26,  Ir.  27,  46,  59,  61.  See  also  Waahbom 
quoted  ante,  p.  185,  note ;  Cock  v.  Oak-  v.  Hammond,  24  N.  E.  R.  88,  34. 
ley,  50  Miss.  628  ;  Harmon  v.  Hoskins,  Some  of  the  English  cases  were  indeed 
56  MiBS.  142 ;  Crandall  p.  Lincoln,  52  bankruptcy  cases ;  but  they  concern 
Conn.  73  (not  under  the  statute  against  fraudulent  conveyances  of  the  statute 
fraudulent  conveyances,  it  seems)  ;  of  13th  Elizabeth,  and  are  directly  in 
Hough  9.  Dickinson,  58  Mich.  89  (in-  point  In  re  Wood,  supra.  See  chap- 
structions  to  jury) ;  Fellows  v.  Smith,  ter  24,  §  4.  The  same  should  be  said 
40  Mich.  689 ;  Watkins  v.  Arms,  64  of  Wolf  v.  Stix,  99  U.  8.  1  (s.  c.  96 
N.  H.  99  ;  Stratton  v.  Putney,  63  N.  H.  U.  S.  541).  In  that  case  the  learned 
577  ;  Lang  v.  Stockwell,  55  K.  H.  Chief  Justice  said  that  the  fraud  which 
561 ;  Renche  v,  Wynne,  86  N.  Car.  would  prevent  a  debtor's  discharge  in 
268,  ante,  p.  86,  note  ;  Cheatham  v.  bankruptcy  was  not '  such  fraud  as  the 
Hawkins,  80  N,  Car.  161 ;  Gregory  law  implies  from  the  purchase  of  prop- 
».  Perkins,  4  Dev.  50,  53  ;  Burgert  ».  erty  from  a  debtor  with  the  intent 
Borchert,  59  Mo.  80,  88  (intent  *  such  thereby  to  hinder  and  delay  his  credi- 
as  the  alcUiUe  prohibits'  enough);  Win-  tors  in  the  collection  of  their  debts  ;' 
Chester  v.  Charter,  12  Allen,  606,  609  the  fraud  preventing  a  discharge  being 
( '  whenever  therefore  no  actual  fraud  positive  fraud  in  personal  intention, 
or  express  intent  to  hinder  and  delay  Neal  v.  Clark,  95  U.  S.  704. 
creditors  is  proved,  it  is  necessary,'  etc. );  In  Schuman  «.  Peddicord,  supra,  the 
8.  c.  97  Mass.  140,  143 ;  Kimball  v,  court  says :  '  In  declaring  that  every 
Thompson,  4  Cush.  441,  ante,  p.  114  ;  one  must  intend  the  legal  consequences 
Adams  v.  Paige,  7  Pick.  542,  last  para-  of  his  own  voluntary  act  the  law  pro- 
graph  but  one  of  opinion,  Parker,  C.  J. ;  vides  a  more  certain  and  reliable  stand- 
Cook  V,  Johnson,  12  N.  J.  £q.  51 ;  ard  by  which  the  intention  is  to  be 
Claflin  V.  Mess,  30  N.  J.  £q.  211,  ante,  ascertained.' 

p.  105,  note,  on  'fraud  in  fact';  Rob-  *  The  subject  is  accurately  put  in 

erts  V,  Radcliif,  35  Kans.  502  ;  Blum  Blum  v.  McBride,  69  Texas,   60,  63. 

V.  McBride,  69  Texas,  60,  63  ;  Ex  parte  '  This  being  the  natural  op   ordinary 

Mayon,  4  De  G.  J.  &  S.  664  (semble) ;  result  of  such  a  transaction  [the  defeat 

Ex  parte  Chaplin,   supra  ;    Ex    parte  of  creditors  is  referred  to],  the  parties 

Jackson,  14  Ch.  D.  725,  741,  ante,  p.  to  it  must  be  held  to  have  intended  it, 

10,  note  ;  Thompson  v.  Webster,  7  Jur.  and  to  have  entered  into  it  with  intent 

N.  8.  531,  H.  L. ;  Freeman  v.  Pope,  L.  to  hinder  and  delay  if  not  to  defraud 

R.  5  Ch,  538,  ante,  p.  83  ;  Cornish  v.  creditors.*    Preference  was  rifjhtly  dis- 

Clark,  L.  R.  14  Eq.  184;  Jenkyn  v.  tinguished.    So  again  in  a  Wisconsin 
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including  both  matters  determined  by  law  and  such  as  must 
be  decided  as  facts.^  That  the  fraud  is  actual  in  contempla- 
tion of  law,  and  not  constructive,  appears  from  the  effect  of 
the  act ;  it  is  only  necessary  to  point  to  the  examples  in  pre- 
ceding pages  of  honestly  conceived  provisions  for  an  insolvent 
mortgagor  or  assignor,^  and  honest  attempts  to  extend  a  time 
%  of  credit,^  —  these  avoid  the  whole  transaction,  according  to 
the  general  and  the  better  rule.  Personal  intention  to  de- 
fraud could  do  no  more. 

It  is  not  uncommon  however  to  speak  of  cases  in  which 
there  is  an  absence  of  any  personal  intention  to  defeat  credi- 
tors as  cases  of  ^  constructive  fraud.'  The  main  objection  to 
the  term  is  that  it  suggests,  if  it  is  not  founded  upon  the 

case,  in  regard  to  a  matter  of  withhold-  ing,  b  fraud,  though  the  property  most 

ing  a  mortgage  from  record  so  as  not  to  in  such  a  case  be  held  subject  to  the 

embarrass  the  mortgagor  in  his  business,  claims  of  creditors  unless  the  grantee 

the  want  of  any  personal  intention  to  is  himself  merely  a  lawfully  preferred 

defraud  creditors  was  ignored,  and  the  creditor.     See  chapter  19.     Of  course 

effect  of  the  withholding  to  the  undoing  if  the  grantee  is  a  confederate  with  the 

of  creditors,  if  allowed,  was  made  the  grantor,  his  conduct  is  fraudulent ;  but 

test.     '  This  undoubtedly  would  be  the  no  statute  makes  a  grantee  with  notice 

inevitable  effect  of  such  secret  arrange-  or  mere  knowledge  guilty  of  fraud,  nor 

ments  between  the  mortgagor  and  the  does  the  common  law.     ^nd  (speaking 

mortgagee.'     Hence  it  was  fraudulent,  with  reference  to  the  definition  of  fraud 

Sanger  v.  Guenther,  73  Wis.  854,  857,  in  this  work)  the  average  man  would 

following  Standard  Paper  Co.  v.  Guen-  not  necessarily  intend  to  aid  the  debtor 

ther,  67  Wis.  101.  in  circumventing  his  creditors  by  merely 

For  cases  to  the  same  effect,  which  are  taking  the  property.  Taking  under 
well-known  authorities,  see  Freeman  r.  bankruptcy  laws,  from  a  debtor,  know- 
Pope,  L.  R.  5  Ch.  638  ;  Babcock  v.  Eck-  ing  or  having  reason  to  know  that  he 
ler,  24  K.  Y.  623  (followed  in  Rencher  is  insolvent,  does  not  put  the  taker  on 
V.  Wynne,  86  N.  Car.  268  ;  Cheatham  i;.  the  footing  of  the  debtor  ;  the  authori- 
Hawkins,  80  N.  Car.  161);  ante,  p.  83.  ties  do  not  characterize  the  taker's  act 

1  See    "Winchester   v.    Charter,    97  as  fraudulent.    The  property  must  be 

Mass.  140,   143  (voluntary  conveyance  given  up ;  the  taker  is  not  within  the 

by  debtor  who  '  had  reasonable  ground  saving  of  purchase  for  value  without 

to  believe  that  he  might  be  unable  to  notice ;  that  is  all.     Comp.  Stucky  v. 

pay');  Crawford  v.  Kirksey,  55  Ala.  Masonic  Bank,   108  U.   S.  74;    Mer- 

282,  293.     On  the  other  hand  for  the  chants'  Bank  v.  Cook,  95  U.  S.  342 ; 

grantee  to  take  the  property,  knowing  or  Purinton  v.  Chamberlain,  131  Mass.  589. 

having  reason  to  know  the  character  of  '  Ante,  pp.  273  et  seq. 

the  debtor's  act,  is  not,  properly  speak-  '  Ante,  pp.  292  et  seq. 
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notion,  that  the  ^  intent '  of  the  statute  is  in  reality  a  personal 
intent.^  In  so  far  as  it  may  be  designed  to  indicate  that  the 
court  disclaims  the  purpose  of  fastening  a  stigma  upon  the 
debtor,  where  his  conduct  was  not  base,  the  use  of  the  term, 
or  of  its  cognate  '  legal  fraud,'  is  well  enough.  But  when  the 
effect  of  intended  fraud  in  the  popular  sense  is  produced,  it  is 
for  legal  purposes  confusing  and  misleading  to  speak  of  the 
act  as  being  something  short  of  fraud. 

This  should  be  true  as  well  of  the  contrast  sometimes 
drawn,  and  properly  enough  for  certain  purposes,  between 
^  fraud  in  law,'  and  ^  fraud  in  fact ; '  ^  no  more  should  be  meant 
by  ^ fraud  in  fact'  or  ^actual  fraud'  (in  the  distinction  e.  g. 
suggested  by  Chancellor  Kent,  and  followed  in  some  states, 
touching  existing  and  subsequent  creditors  m  tlie  matter  of 
voluntary  conveyances  ^)  than  fraud  according  to  the  common 
conscience.  It  should  not  be  forgotten  that,  like  philosophy, 
science,  and  the  many  branches  of  industry,  the  law  has  its 
own  technical  terms,  and  uses  and  may  well  use  them  in  its 
own  way,  regardless  of  the  meaning  attached  to  them  in 
popular  speech ;  and  ^  fraud '  is  one  of  those  terms.^ 

1  An  example  may  be  seen  in  a  recent  as  the  purely   civil  administration  of 

case,  in  which  it  is  said  that  it  is  '  con-  the  law  is  concerned,  it  is  best  to  desig- 

structive  fraud '  for  a  debtor  to  make  nate  the  act  as  the  statutes  authorize, 
a  voluntary  conveyance,  if  he  had  no         Another  objection  to  using  the  term 

personal  intention  of  defeating  his  cred-  *  constructive  fraud  '  for  such  cases  is 

itors ;  but  the  conveyance  is  entirely  in-  that  that  term  has  another  well-estab- 

valid.    WhUe  on  the  other  hand  if  he  lished  and  appropriate  use.    See  vol.  1, 

intends  to  defeat  his  creditors,  or  if  he  pp.  lo,  261  et  seq. 
conveys  subject  to  a  secret  trust  for         «  Except  in    cases   of  transactions 

himself,  the  case  is  one  of  actual  fraud,  'naturally  innocent'     Infra,  pp.  881, 

Crawford  v,  Kirksey,  55  Ala.  282,  292.  388  et  seq. 

But  a  trust  may,  as  a  mere  matter  of  »  Reade  r.  Livingston,  8  Johns,  Ch. 
fact,  be  honestly  reserved,  as  well  as  481,  500  ;  Hagerraan  v,  Buchanan,  46 
a  voluntary  conveyance  may  be  honestly  N.  J.  Eq.  677  ;  Gordon  v,  McElwain, 
made,  by  a  debtor,  as  where  it  is,  in  the  82  Ala.  247  ;  ante,  p.  181. 
quaint  language  of  Coke  (infra,  p.  889,  «  Ante,  pp.  9,  10.  Comp.  the  Ian- 
note),  'in  regard  of  his  poor  estate,'  guage  of  Bowen,  L.  J.  in  Mogul  Steam- 
or  of  his  integrity,  or  services,  or  the  ship  Co.  v,  McGregor,  28  Q.  B.  D. 
value  of  his  past  business.  The  effect  598,  612:  'The  terms  "maliciously," 
in  all  these  cases  being  the  same,  so  £ftr  "  wrongfully,"  and  "  injure  '*  are  words 
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The  courts  of  Ireland,  as  well  as  those  of  England  and  of 
America,  support  the  general  view  of  the  subject  here  taken. 
In  a  very  recent  case^  arising  under  bankruptcy  law,  but 
also  argued  and  treated  by  the  court  as  a  case  for  the  opera- 
tion of  the  statute  against  fraudulent  conveyances  (the  Irish 
Act  being  the  same  as  that  of  13th  Elizabeth),  the  word 
^  intent '  was  minimized.  It  was  declared  that  ordinarily  it 
did  not  require  the  finding  of  personal  intention;  the  lan- 
guage of  authority  in  regard  to  voluntary  conveyances  being 
treated,  apparently,  as  general  in  meaning.' 

And  then  the  construction  of  the  Bankruptcy  Act,  1869, 
was  referred  to,  as  being  to  the  same  efiPect.  Before  the  year 
1869  the  bankruptcy  statutes  had  spoken  of  conveyances 
*  with  intent  to  defeat  or  delay  creditors ; '  but  the  Act  of  that 
year  had  omitted  the  words  ^  with  intent '  and  had  used  the 
words  'fraudulent  conveyance,  gift,  delivery,  or  transfer.' 
It  was  now  shown  not  merely  tliat  'fraudulent  conveyance' 
had  the  same  meaning  as  conveyances  '  with  intent '  to  de- 
fraud, but  further  that  the  change  was  made  so  as  to  make 
it  clear  that  it  was  not  necessary  that  any  actual  intention  to 
defraud  should  be  found ;  the  English  authorities  themselves 
having  said  that  the  words  'with  intent'  were  'superfluous 
and  misleading.'  ^  The  Court  of  Chancery  in  appeal  had  de- 
clared that '  with  intent '  had  been  left  out  of  the  Act  of  1869 
'  because  there  is  often,  in  fact,  no  such  intent,  and  in  order 
to  prevent  the  court  and  jury  from  being  obliged  to  find  con- 
trary to  the  actual  fact.'  And  this  Lord  Asbourne,  Chan- 
cellor, with  the  support  of  the  other  judges,  interpreted  as 
meaning  that,  to  determine  whether  a  conveyance  was  fraud- 
all  of  which  have  accurate  meaniDga,  *  lb.  p.  46 ;  Jenkyn  v.  Vaoghan, 
well  known  to  the  law,  but  which  also  8  Drew.  419,  424,  Kinderaley,  V.  C, 
have  a  popular  and  less  precise  signifi-  quoted  ante,  p.  175,  note, 
cation,  into  which  it  is  necessary  to  see  •  In  re  Wood,  L.  R.  7  Ch.  802,  807. 
that  the  argument  does  not  impercepti*  See  also  Jones  r.  Harber,  L.  R.  6  Q.  Bw 
bly  slide.'  77,  Blackburn,  J.  ;  Toung  v.  Fletcher, 

1  In  re  Maroney,  21  L.  R.  It.  27.         8  HurL  &  C.  782. 
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ulent  *  you  should  consider  the  effect  and  spirit  of  what  is 
done,  and  that  the  court  is  not  to  be  fettered  bj  having  to 
find  a  state  of  facts  which  may  not  exist  at  all.'  ^  The  courts 
in  bankruptcy  bad  ^  struggled  not  to  have  to  find  the  intent.' 

It  was  pointed  out  however  by  Palles,  C.  B.*  that  there 
were  certain  cases  in  which  it  was  necessary,  under  the  bank* 
ruptcy  legislation,  to  prove  that  the  act  in  question  had  been 
done  ^  with  an  intent  in  the  mind  of  the  bankrupt  to  defeat 
or  delay  his  creditors ; '  but  those  were  cases  in  which  the  act 
was  naturally  innocent,  ^  as  for  instance  departing  from  the 
realm,  or  [a  man's]  absenting  himself,  or  keeping  house.'* 
All  the  acts  had  in  the  earlier  legislation  been  described  as 
acts  to  be  done  with  intent  to  defeat  or  delay  creditors  ;  but  it 
was  only  those  which  were  naturally  innocent  that  must  have 
been  done  with  personal  intention  to  defraud.*  And  that 
should  well  be  noticed,  for  it  furnishes  a  key  to  the  solution 
of  the  chief  difficulty  of  the  subject. 

The  view  here  taken  of  the  *  intent '  of  the  statutes  derives 
further  support  from  the  analogous  cAse  of  intention  in  ac- 
tions for  deceit  and  in  estoppels  by  misrepresentation.  While 
it  is  necessary  for  the  plaintiff  in  such  cases  to  prove  in- 
tention, he  is  not  required  to  prove  any  personal  intention 
in  the  defendant ;  enough  if  it  is  made  to  appear  that  the 
plaintiff  had  reasonable  ground  to  suppose  an  intention. 
That  is  enough  as  matter  of  law ;  the  fact  of  reasonable 
ground,  the  ground,  that  is  to  say,  which  would  be  sufficient 
for  the  average  man,  is  not  merely  evidence  of  the  intention, 

1  In  re  Maroney,  at  p.  46.  ble  result  of  his  denuding  himself  of 

•  At  p.  69.  the  property  included  in  the  convey- 
>  Quoting  Mellish,  L.  J.  in  In  re    ance,  for  the  consideration,  and  under 

Wood,  L.  R.  7  Ch.  302,  806.  the  circumatances  actually  existing,  is 

*  Finally  turning  again  to  the  statute  to  defeat  or  delay  creditors,  and  in  such 
of  13  Eliz,  c.  5,  the  learned  Chief  Baron,  a  case  ...  the  intent  is,  as  a  matter 
after  mentioning  cases  of  actual  inten-  of  law,  assumed  from  the  necessary  or 
tion,  says:  '  In  other  cases  no  such  in-  probable  consequences  of  the  act  done.' 
tention  actually  exists  in  the  mind  of  In  re  Maroney,  21  L.  R.  Ir.  27,  61. 
the  grantor,  but  the  necessaiy  or  proba- 
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it  establishes  the  intention.*  There  is  no  difference  in  prin- 
ciple between  that  case  and  the  intent  of  the  statute  of  Eliza- 
beth ;  the  source  of  the  rule,  whether  common  law  or  statute, 
cannot  affect  the  case ;  indeed  both  proceed  from  the  same 
ultimate  source,  the  common  conviction  touching  rights. 

The  question  of  the  meaning  of  the  ^  intent '  of  the  statutes 
will  arise  in  one  of  these  three  aspects :  First,  where  it  is  to 
be  judged  as  absolute  matter  of  law ;  secondly,  where  it  ap- 
pears in  the  form  of  a  prima  facie  presumption ;  thirdly, 
where  no  presumption  is  raised  at  all,  and  the  whole  case,  at 
least  on  the  creditor's  side,  turns  upon  ordinary  evidence.  Of 
the  first  of  these  aspects  it  is  only  needful  to  say  that  the  de- 
cision of  the  question  never  looks  to  the  state  of  mind  of  the 
debtor ;  the  acts  done  and  their  natural  effect  are  always  the 
basis  of  the  action  of  the  court.  Whether  the  effect  of  such 
an  act  has  already  been  determined,  or  whether  the  judge 
must  now  determine  the  case  upon  his  own  view  of  the  matter, 
is  all  the  same ;  in  neither  case  will  he  hesitate  to  act  because 
of  the  absence  of  evidence  touching  the  debtor's  actual  inten- 
tion. The  same  will  be  true  in  principle  of  the  second  of  the 
three  aspects.  If  the  creditor's  case  has  raised  a  prima  facie 
presumption  of  '  intent  to  hinder,  delay,  or  defraud,'  that  pre- 
sumption will  stand  (assuming  the  evidence  on  which  it  rests 
to  be  true)  unless  the  fact  from  which  it  arises  is  excused, 
justified,  or  offset  by  some  other  fact.    For  the  case  is  tliis: 

^  Among  CBfles  of  actions  for  deceit  Minn.  288  ;  ante,  vol.  1,  pp.  585-537. 

see  Chatham  Furnace  Co.  v.  Moffatt,  The  cases  of  estoppel  are,  if  possible, 

147  Mass.    408,  404,  and  cases  cited ;  still  more  explicit.     Among  others  see 

and  see  especially  Collins  v.  Denison,  Tracy    v,    Lincoln,    1 45    Mass.    857  ; 

12  Met.  549,  a  leading  case  in  which  Kinney  v.  Whiton,  44  Conn.  262,  269  ; 

the  court    declares  that  certain  facts  Leather  Mannf.  Bank  v.  Morgan,  117 

showing    other    things    'would    fully  U.   S.    96,    108  ;    Freeman  v.   Cooke, 

authorize  and  require  the  jury  to  find  2  Ex.   654 ;    Cornish  v.   Abingdon,   4 

the  intent ; '  Claflin  v.  Commonwealth  Hurl.  &  N.  549  ;    Bigelow,   Estoppel, 

Ins.  Co.    110   U.    S.    81  :    Johnson  v,  629  et  seq.  5th  ed. 
Wallower,   16  Minn.    474 ;    &    c.    18 
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The  creditor  has  shown  a  fact  the  ordinary  effect  of  which 
maj  well  be  deceptive ;  he  has  shown,  let  us  say,  in  a  case 
of  sale,  in  New  York,  of  a  horse  by  his  debtor,  that  shortly 
afterwards  the  debtor  had  possession*  Now  here  is  a  case 
prima  facie  within  the  meaning  of  the  statute,  not  because 
retaining  possession  indicates  a  purpose  in  the  debtor's  mind 
to  defraud  any  one,  but  because  it  is  likely  to  deceive ;  ^  the 
intent  of  the  average  man  is  presumptively  shown.  This  way 
of  putting  the  case  shows  that  it  is  no  answer  that  the  debtor 
had  no  personal  intention  to  defraud ;  such  fact  is  irrelevant.^ 
The  claimant  must,  as  we  have  said,  excuse,  justify,  or  offset 
the  presumption ;  that  is  to  say,  he  must  meet  the  presump- 
tion with  some  fact  which  takes  away  the  effect  of  the  pre- 
sumption, and  that  could  not  be  done  by  proving  his  honesty. 
He  may  show  for  example  that  the  horse,  having  been  duly 
delivered,  had  just  now  strayed  away  and  returned  to  its  old 
home,  where  it  was  seized ;  some  external  fact  must  be  proved, 
which  would  annul  the  average  man's  presumptive  intent  to 
defraud. 

The  third  aspect  makes  a  very  different  sort  of  case,  and 
must  be  carefully  considered. 

§  2.  Fraud  on  mere  Evidence  :  Acts  naturally  innocent. 

Before  proceeding  directly  to  the  third  aspect  of  intent  to 
defraud  it  is  of  first  importance  to  observe  that  a  debtor,  even 
if  in  fact  insolvent,  while  he  still  has  dominion  over  his  prop- 
erty, and  in  virtue  of  his  dominion  over  it,^  may  do  many 
things,  with  the  sanction  of  law,  which  may  possibly,  or  prob- 
ably, or  even  certainly  delay  or  defeat  his  creditors.  He  may 
prefer  his  creditors ;  he  may  sell,  mortgage,  assign,  or  otherwise 

1  Martin  v.  Mathiot,  14  Sei^.  &  R.  440  ;  Lord  v.  .Devendorf,  54  Wis.  491  ; 

214  ;  ante,  p.  827.  Sexton  v.  Wheaton,  8  Wheat.  229,  242, 

«  Cole  V.  Tyler,  65  N.  Y.  78,  ante,  Marshall,  C.  J.  ;  Brashear  r.  West,  7 

pp.  87,  88,  note.  Peters,  608,  614  ;  Jessup  v,  Holse,  21 

*  Landauer  v.  Victor,  69  Wis.  434,  N.  Y.  168,  Selden,  J. 
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dispose  of  hia  property,  as  ttioiigti  he  were  not  a  debtor.*  The 
propositioa  is  perfectly  familiar,  but  its  Eignificaiice  will  be 
made  more  real  by  two  or  three  illnstrations :  — 

A  owes  $50,000  to  foreign  creditors  and  as  much  more  to 
home  creditors.  He  conveys  all  the  property  he  has,  of  the 
clear  value  of  $50,000,  consisting  in  lands  at  home,  to  B  in 
consideration  of  stocks  and  bonds  of  the  market  value  of 
$10,000  and  B'a  undertaking  to  pay  off  the  foreign  credi- 
tors. B  has  notice  of  A's  situation,  but  is  financially  re- 
sponsible. There  is  no  actual  intention  to  delay  or  defraud. 
In  this  case  the  foreign  creditors  may  be  delayed ;  while 
the  home  creditors  mutt  be  defeated,  in  great  measure.  But 
the  transaction  is  valid,  because  A  has  entire  dominion  over 
his  property,  and  he  has  but  made  a  simple  sale  without 
encumbering  it  with  any  provisions  fraudulent  in  themselves 
or  prima  facie  fraudulent. 

Another  illustration :  A  sells  and  conveys  a  farm  in  trust 
for  his  son  B,  in  consideration  of  which  B  covenants  to  pay 
all  debts  incurred  by  A  prior  to  the  transaction,  in  connection 
with  the  working  arrangement  of  the  farm,  and  also  to  be- 
come surety  to  A  in  a  certain  important  undertaking.  A  has 
no  other  property;  and  a  debt  due  to  C,  and  known  to  B, 
not  having  been  incurred  in  the  management  of  the  farm,  is 
cut  off  by  the  deed.  B  becomes  surety  as  agreed,  and  is  fman- 
cially  responsible";  and  there  was  no  actual  intention  to  defeat 
C     The  transaction  will  be  sustained  against  C ;  *  for  it  is  a 

1  The  cases  are  very  nnmeroiu.     Be-  Tliomton  v.   Lane,   11  G«,  i59  ;  SeOHl 

•idea    thoaa   in    note   3,    p.    383,    see  v.    EwHn,    35  Ark.    127 ;   Uenkanf  v. 

Middleton  v.  PoUock,    2  Ch.  D.  105,  llonit,  06  AU.  406. 
lease],    M.    R.  ;    Alton    v.    Harrison,         ■  Id   re  Jackson,    20   Ch.  D.    389, 

L.  R.  1  Cb.  622  1  Sisson  v.   Boath,  SO  F17,  J.     Aa  to  the  matter  of  suntyship 

Conn.  15  ;  Sonthem  Leail  Co.  v.  Haas,  the  case  of  the  text  has  been  varied 

73  lova,  399  ;  Wnldeit  r.-Hurdock,  23  from  the  real  case,  to  sToid  anj'  doa)it 

Cnl,    6*0  ;    Totteo  t>.  Brady,   G4  Md.  in   this  conntry.     Instead  of   agreeing 

170  ;   Tomlinson  t>.  Matthews,  98  111.  to  hecome  mirety  to  A,  B  had  agreed  to 

178 ;    Frank  v.    Kinfi,    121   HI.    250  ;  tupport  A  ;  as  to  which  see  chapter  IS, 

Brigham  «.  Hubbvd,  IIG  Ind.  174 j  IB. 
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simple  exercise  of  dominion,  without  added  facts  to  bring  it 
within  the  law  of  fraudulent  conveyances.^ 

These  are  cases  of  transactions  ^naturally  innoccDt'  in 
contemplation  of  law,^  indeed  necessarily  innocent  by  reason 
of  the  fact  that,  apart  from  special  statute,  the  law  does  not 
deprive  a  debtor,  even  upon  becoming  insolvent,  of  his  power 
to  dispose  of  his  property ;  ^  so  far,  the  fact  that  he  cannot 
pay  his  debts  in  full,  and  that  his  creditors  or  some  of  them 
are  certain  to  be  worse  off  than  they  were  before  the  transfer, 
must  be  accounted  nothing.^  To  the  simple  or  at  least  law- 
ful act  of  dominion  something  wrongful  must  be  added  to 
bring  the  case  within  the  operation  of  the  statutes;  there 
must  be  a  trust  or  a  reservation  out  of  the  property,  for  the 
debtor,^  or  there  must  be  an  unlawful  provision  of  some  sort 
affecting  the  rights  of  creditors ;  —  or,  to  come  directly  to  the 
new  class  of  cases  under  the  third  aspect  of  intent,  the  trans- 
action, if  ^  naturally '  or  legally  ^  innocent '  as  by  being  on  its 


^  See  alflo  Ez  parte  Mercer,  17  Q.  CIl  D.  814,  C.  A.,  a  caae  of  a  mort- 

B.  D.  290,  C.  A.,  ante,  pp.  109-111.  gage  for  yalue  with  right  in  the  mort- 

'  Supra,  p.  881.  gagor  to  retain  possesflion  and  sell.    See 

*  Whether  an  act  of  the  debtor  is  ante,  pp.  254,  255,  n.  So  in  Holmes  v, 
naturally  or  legally  innocent  may  some-  Penney,  8  Kay  &  J.  90,  Wood  (after- 
times  be  a  difficult  question  ;  it  may  wards  Lord  Hatherley),  Y.  C.  says  :  '  I 
torn  upon  the  construction  of  a  statute,  am  not  aware  of  any  case  in  which  a 
as  e.  g.  in  bankruptcy.  See  Toung  v.  deed  of  this  kind  [a  family  settlement 
Fletcher,  8  Hurl.  &  C.  782 ;  Jones  v.  without  notice  of  debt,  and  for  value] 
Harber,  L.  R.  6  Q.  B.  77 ;  Marks  v.  has  been  supported  when  it  contained 
Feldman,  L.  R.  5  Q.  B.  275,  Ez.  Ch.  a  power  for  the  trustees  to  hand  over 
Or  it  may  turn  upon  the  course  of  the  part  of  the  interest  to  the  settlor.'  See 
common  law.  But  generally  speaking  also  Alton  v.  Harrison,  L.  R.  4  Ch.  622. 
the  expression  would  include  alienations  Gitfard,  L.  J.  quoting  language  of  the 
in  the  ordinary  course  of  business,  on  Vice-ChanceUor  :  *  If  the  deed  of  mort- 
their  face.  gage  and  bill  of  sale  was  executed  by 

*  Whether  this  ot^^  to  be  so  is  an-  Harrison  honestly  for  the  purpose  of 
other  question.    See  ante,  p.  7,  note.  giving  a  security  to  the  five  creditors, 

*  '  If  the  deed  is  bona  fide,  that  is,  and  was  not  a  contrivance  resorted  to 
if  it  is  not  a  mere  cloak  for  retaining  for  his  own  personal  benefit,  it  ia  not 
a  benefit  to  the  grantor,  it  is  a  good  void,  but  must  have  effect.' 

deed  under  the  sUtute  of  Elizabeth.*  Further  see  Lukina  9.  Aird,  6  Wall. 

Thesiger,  L.  J.  in  Ez  parte  Games,  12  78  ;  and  chapters  9-11. 
TOL.  II.  —  25 
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face  an  ordinary  exercise  of  dominion,  must  be  a  9ubterfuge. 
The  statutes  condemn  a  debtor's  exercise  of  dominion  over 
his  property  when  the  exercise  is  with  intent  to  delay  or  de- 
fraud his  creditors ;  and  the  debtor's  actual  purpose  to  delay 
or  defraud  his  creditors  in  a  transaction  otherwise  proper  is 
such  a  case ;  it  is  an  attempt  to  do,  under  the  forms  of  the 
law,  what  the  law  condemns.  The  debtor  has  the  legal  right 
to  prejudice  the  collection  of  his  debts,  in  the  straightforward 
disposal  of  his  property,  as  by  ordinary  traffic  with  the  pur- 
poses necessarily  incident,  but  he  must  not  dispose  of  it  in  the 
apparent  way  of  traffic  with  the  purpose,  not  incident  thereto, 
of  defeating  his  creditors.  This  then  is  that  third  aspect  of 
*  intent,'  where  the  wrongfulness  of  the  transaction  is  found 
by  evidence  short  of  presumption.^ 

It  is  right  then  in  these  cases  of  innocent  transactions,  as 
has  lately  been  declared  by  distinguished  judges,  to  reject  the 
doctrine  that  as  a  matter  of  law  a  man  intends  the  natural 
and  necessary  consequences  of  his  acts ;  ^  that  doctrine  does 
not  apply  to  cases  in  which  in  the  nature  of  things  there  can 
be  no  external  standard  or  test.  Now  a  personal  intent  is  of 
the  essence  of  the  case,  though  '  natural  consequence '  might 
perhaps  be  evidence  of  some  slight  value,  if  supported  by 
other  facts,  of  such  intention.^    Hence  the  meaning  and  the 

1  Of  course  this  does  not  mean  that  also  Jones  v,  Harber,  L.  R.  6  Q.  B.  77, 

there  must  be  actual  and  direct  evi-  Blackburn,  J. ;   Sbrubsole  r.  Sussama^ 

dence,  by  tbe  admission  or  declarations  16  C.  B.  n.  b.  452. 

of  the  debtor,  of  his  intention  ;  it  only^  *  But  even  this  is  doubtful.    See  the 

means  that  the  evidence  produced  must  forcible  observations  of  Lord  Esher  in 

go  to  show  personal  intention.     When  £z  parte  Mercer,  supra.     The  case  of 

proper  evidence  of  the  kind  has  been  Freeman  9.  Pope,  L.  R.  5  Ch.  588,  the 

produced,  though  it  is  wholly  circum-  most  familiar  authority  as  to  the  rnle  of 

stantial,  the  only  question  is  whether  necessary  consequences,  was,  it  should 

it  may  rationally  lead  the  jury  or  judge  be  remembered,  a  case  of  a  volunJtary 

to  believe  the  creditor's  allegation.     On  settlement,  not  one  of  the  conveyances 

circumstantial  evidence,  see  vol.  1,  pp.  '  naturally  innocent.*     And    so    it  is 

146,  et  seq.  expressly  put  by  Lord  Hatherley,  in 

•  Fry,  J.  (now  L.  J.)  in  In  re  John-  answer  to  a  suggestion  of  the  Vice- 
son,  20  Ch.  D.  889  ;  Lord  Esher  in  Ex  Chancellor,  who  could  find  no  actual 
parte  Mercer,  17  Q.  B.  290,  0.  A.    See  intention  to  defraud.    L.  B.  9  £q.  206. 
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significance  of  statements  from  the  bench  that  a  creditor  will 
find  ^  great  difiiculty '  in  making  a  case  against  a  purchaser 
for  value ;  ^  those  statements  apply  only  to  cases  in  which 
the  transaction  is  ^  naturally '  or  legally  ^  innocent.'  The 
creditor  has  first  of  all  to  show  that  the  debtor  acted  with 
intent  in  his  mind  to  delay  or  defraud ;  that  is  the  ^  great 
difficulty ; '  after  that  the  case  is  like  any  other,  —  the  pur- 
chaser must  now  bring  himself  within  the  saving  of  the 
statute  or  lose  the  property.^ 

It  will  be  observed  that  the  fact  that,  in  transactions 
^  naturally  innocent/  a  personal  intention  to  delay  or  defraud 
creditors  must  be  shown,  does  not  affect  the  proposition  that 
wherever  there  is  conduct  such  as  would  constitute  intention 
to  defraud  in  the  average  man,  or  (what  is  the  same  thing) 
would  directly  hinder  or  defeat  creditors,  there  is  a  case  of 
*  intent  to  hinder,  delay,  or  defraud;*  for  in  such  innocent 
transactions  there  would  be  no  intention  to  defraud  in  the 
average  man.  The  transaction  is  innocent  and  lawful  for 
every  one;  and  where  harm  follows  from  doing  only  what 
every  one  may  lawfully  do,  the  case  cannot,  in  any  view,  be 
treated  as  intended  wrongdoing.  It  only  comes  to  this,  that 
in  innocent  transactions  the  average  man,  and  all  men,  must 
actually  and  personally  intend  to  hinder,  delay,  or  defraud 
creditors,  in  order  to  bring  the  matter  within  the  operation 

Lord  Hatherley,  after  saying  that  a  jury  some  creditors  must  remain  unpaid,  it 

should  be  told  that  the  necessary  effect  would  be  the  duty  of  the  judge    to 

of  a  voluntary  settlement  '  was  to  be  direct  the  jury  that  they  must  infer 

considered  as  evidencing  an  intention  the  intent  of  the  settlor  to  have  been 

to  do  so/  said :  '  It  is  established  by  to  defeat  or  delay  his  creditors,  and 

the  authorities  that  in  the  absence  of  that  the  case  is  within  the  statute.' 
any  direct  proof  of  intention,  if  a  per-         *  Harman  v.  Richards,  10  Hare,  81, 

son   owing  debts  makes  a  settlement  89,  Turner,  L.  J.  ;  In  re  Johnson,  20 

which  subtracts  from  the  property  which  Ch.  D.  389,  394  ;  Holmes  o.  Penney, 

is  the  proper  fund  for  the  payment  of  3  Kay  k  J.  90,  99  ;  Freeman  v.  Pope, 

those  debts,  an  amount  without  which  L.  R.  6  Ch.  588,  544.    See  also  Nugent 

the  debts  cannot  be  paid,  then  since  it  v.  Jacobs,  103  N.  Y.  125. 
is  the  necessary  consequence   of  the         ^  See  chapters  18  and  19,  especially 

settlement  (supposing  it  effectual)  that  the  latter. 
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of  the  statutes.  And  barring  such  cases  it  is  true  to  say  that 
the  conduct  in  question  must  be  such  as  would  make  a  case 
of  intention  in  the  average  man. 

In  one  particular  this  power  of  dominion,  under  the  law, 
allows  the  debtor  to  go  a  step  further.  He  may  not  only 
prefer  one  creditor  to  another ;  he  may  do  so  with  the  express 
personal  intention  of  defeating  the  other  creditor  or  creditors,^ 
so  far  as  the  statute  of  Elizabeth  and  the  like  American  stat- 
utes are  concerned.'  Something  further  must  be  added  to 
make  a  case  of  intent  to  defraud  within  the  meaning  of  those 
statutes. 

One  more  observation  should  be  made.  If  the  fraud  in 
question  is  expectant  or  going  on,  instead  of  accomplished, 
then  it  may  be  that  personal  intent  should  be  charged  as  a 
necessary  ground  of  proceedings,  unless  the  case  to  be  met 
is  one  of  purpose  to  convey  property  by  gift ;  for  it  would  be 
difficult  to  state  a  case  for  interference  beforehand  in  any 
other  way.  An  application  for  an  injunction  to  prevent  an 
alienation  ^  would  be  an  example ;  so  by  some  cases  would  an 
application  for  an  attachment  ancillary  to  an  ordinary  suit, 
under  statutes,  which  prevail  very  widely,  authorizing  such 
proceeding  on  affidavit  that  the  defendant  is  making  away, 
or  is  on  the  point  of  making  away,  with  his  property  fraudu* 
lently.^  In  cases  of  this  latter  sort  it  has  been  decided  that 
personal  intent  must  be  charged.'^ 

§  8.  GuTLT  OR  Wrongfulness. 

Finally,  it  is  hoped  that  the  further  inquiry,  what  con- 
stitutes the  guilt  or  wrongfulness  required  to  make  a  case  of 

1  Whether  the  intention  is  to  defeat  *  Ante,  p.  140. 

one  creditor  or  more  than  one  is  imma-  *  McPike  v.  Atwell,  84  Eans.  142. 

terial.    See  In  re  Maroney,  21  L.  R.  Ir.  See  also  ante,  p.  8,  note.     In  McPike 

27,  discussing  upon  this  subject  Wood  v.  Atwell  the  attachment  was  sought 

V.  Dixie,  7  Q.  B.  892.  against    an   assignment   for    creditors 

'  Ante,  p.  77.  chai|;ed  to  be  fraudulent.     See  how- 

*  Ante,  p.  141.  eyer  ohap.  25,  |  8. 
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fraud  bj  way  of  *  circumvention,'  so  far  as  the  statute  of 
13th  Elizabeth  and  perhaps  of  27th  Elizabeth,  has  been 
shown.  As  regards  the  great  and  typical  aspects  of  the  subject, 
those  presented  in  chapters  7-14,  guilt  or  wrongfulness  con- 
sists simply  in  doing  certain  acts ;  acts  which  do  not  imply, 
however  often  they  may  involve,  knavery,  dishonor,  or  per- 
sonal intent  to  get  the  better  of  creditors ;  while  in  transac- 
tions naturally  innocent  there  must  be  personal  guilt.  For 
*  guilt'  or  *  wrongfulness,'  in  the  generic  conception  of  cir- 
cumvention, is  expressed  by  *  intent  to  defraud '  in  the  specific 
conception  of  the  statutes  against  fraudulent  conveyances.^ 

^  From  the  yery  first  the  words  '  in-  shall  be  intended  that  it  was  made  to 
tent  to  defrand,'  in  the  cases  embraced  defeat  creditors.'  Again  Coke  says  : 
in  §  1  of  the  text,  were  taken  out  of  '  And  as  to  gifts  made  bona  fide,  it  la 
the  popular  meaning.  '  No  gift  shall  to  be  known  that  eyery  gift  made  bona 
be  deemed  to  be  bona  fide,  within  the  fide  either  is  on  a  trust  between  the 
said  proyiso  [to  13th  £liz.  c.  5],  which  is  parties  or  without  any  trust.  Every 
accompanied  with  any  trust.'  Twyne's  gift  made  on  a  trust  is  out  of  this  pro- 
Case,  8  Coke,  80,  81  b  (1601).  And  yiso  [L  e.  is  made  void  by  the  statute]  ; 
the  following  example  is  given  :  '  As  if  for  that  which  is,  betwixt  the  donor 
a  man  be  indebted  to  five  several  per-  and  donee,  called  a  trust  per  nomen 
sous,  in  the  several  sums  of  £20,  and  speciosum  is  in  truth,  as  to  all  the 
hath  goods  of  the  value  of  £20,  and  creditors,  a  fraud,  for  they  are  thereby 
makes  a  gift  of  all  his  goods  to  one  of  defeated  and  defrauded  of  their  true 
them  in  satisfaction  of  his  debt,  but  and  due  debts.'  Again:  'When  a  man, 
there  is  a  trust  between  them,  that  the  being  greatly  indebted  to  sundry  per^ 
donee  shall  deal  favorably  with  him  in  sons,  makes  a  gift  to  his  son  .  .  .  with- 
regard  of  hie  poor  estate^  either  to  per-  out  consideration  but  only  of  nature, 
mit  the  donor,  or  some  other  for  him  the  law  irUenda  a  trust  betwixt  them, 
or  for  his  benefit,  to  use  or  have  posses-  scilicet,  that  the  donee  would,  in  con- 
sion  of  them,  and  is  contented  that  he  sideration  of  such  gift  .  .  .  relieve  his 
shall  pay  him  his  debt  when  he  is  able,  father  .  .  .  and  not  see  him  want' 
This  shall  not  be  called  bona  fide,  within  That  is  to  say,  the  law  declares  that 
the  said  proviso.'  Ac.  Wilson's  Case,  certain  acts,  of  themselves,  make  the 
Godb.  161  (1611) ;  8  Salk.  174.  'intent'  of  the  statute. 

The  same  case  is  put  by  Coke  in  In  another  early  case  the  court  said  : 
another  form,  as  a  gift  by  a  father,  '  Where  leases  are  made  with  a  proviso 
in  consideration  of  natural  affection,  of  that  if  the  lessor  shall  pay  ten  shillings, 
all  his  goods  to  his  son  ;  and  to  this  then  the  lease  shall  be  void,  such  lease 
Coke  says  that  'it  is  to  be  presumed  shall  be  void  as  to  the  purchaser,  be- 
that  the  father,  if  he  had  not  been  in-  cause  it  is  apparent  that  the  sum  to  be 
debted  to  others,  would  not  have  dis-  paid  is  not  of  the  value  of  the  land,  but 
possessed  himself  .  .  •  and  therefore  it  only  limited  as  a  power  of  revocation.' 
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Griffin  v.  Stanhope,  Cro.  Jac.  454,  455  not  joining  hiB  wife,  in  favor  of  D  and 

(1635).     This  was  said  in  regard  to  the  another,  in  trust  that  at  the  request  of 

statute  of  27th  £li2.  c.  4,  which  pro-  D  they  should  sell  the  lands,  and  pay 

tects    purchasers,    against    fraudulent  oif  the  dehts  for  which  D  then  was,  or 

conveyances ;  but  there  is  nothing  in  within   fifteen    years    should    become, 

that  statute,  relating    to    the  present  bound  for  P,  then  all  such  damages  as 

question,  which  differs  from  the  statute  D  should  sustain  thereby,  and  then  such 

of  13th  Elizabeth.  other  debts  as  were  due,  and  should  be 

So  in  Woodie*s  Case,  cited  Cro.  Jac.  certified  within  a  certain  time  ;  remain- 
158  (1608),  it  was  adjudged  on  the  der,  if  any,  to  P,  etc  Proviso  (1)  that 
same  statute  that  an  assignment  of  a  P  might  make  a  jointure  to  his  wife  for 
lease  of  lands  by  one  quasi  in  jointure  life  in  £300  per  year,  (2)  grant  rent- 
to  his  wife,  he  taking  the  profits,  and  charges  to  his  younger  children,  (8) 
afterwards  selling  it  without  notice,  make  leases,  with  consent  of  D  and 
was  within  the  statute,  though  not  another,  of  nil  or  any  part  of  the  lands 
made  in  trust  to  be  revoked,  nor  with  for  any  number  of  years,  with  or  with- 
any  clause  of  revocation  ;  because  it  out  rent.  A  large  part  of  the  land  waa 
was  a  voluntary  conveyance  at  first,  sold,  and  all  the  debts  paid  with  pro- 
and  shall  be  intended  fraudulent  at  ceeds.  Afterwards  P,  being  in  posses- 
the  beginning.  This  decision  is  ap-  sion  of  the  residue  (which  the  deed 
proved  and,  with  other  like  cases,  fol-  allowed,  so  long  as  he  paid  the  interestX 
lowed  by  Lord  EUenborough,  speaking  sold  £400  per  year  by  himself  alone, 
for  the  King's  Bench,  in  Doe  d.  Otley  and  the  purchaser  ergoyed  the  same 
V.  Manning,  9  East,  59.  There  was  no  for  many  years  without  interruption  by 
fraud  in  the  popular  sense  in  that  case,  the  trustees.  Finally  P  mortgaged  the 
as  was  conceded.  See  especially  Town-  land  now  in  question,  part  of  the  lands 
sand  V.  Windham,  2  Yes.  1,  10,  Lord  above  mentioned,  to  G  who  assigned  to 
Hurdwicke  ;  Doe  d.  Bothell  v.  Martyr,  the  defendant.  P  having  died,  his  heir 
1  Bos.  k  P.  N.  B.  332;  Evelyn  v.  brings  ejectment,  and  recovers,  the /ttry 
Templar,  2  Bro.  C.  C.  148 ;  Trowell  v.  finding  the  settlement  not  fraudulent ; 
Shenton,  8  Ch.  D.  318,  C.  A.,  Jessel,  whereupon  B  brings  ejectment  on  the 
M.  R.  ground  that  the  settlement  was  fraudu- 

Doe  d.  Otley  v.  Manning  is  perhaps  lent,  and  prevails,  the  jury  being  di- 

the  highest  authority,  as  well  as  the  rected  by  the  whole  court  of  K.  B.  (Sir 

most  unequivocal  and  decisive,  on  the  Matthew  Hale,  C.  J.  and  others)  to  find 

question  of  27  Eliz. ;  but  confining  the  the  settlement  fraudulent      'For  (1) 

discussion  now  to  the  early  cases,  a  very  the  continuance  of  possession,  and  the 

clear  authority,  though  also  relating  to  sale  of  £400  per  annum,   by  himself 

27  Eliz.,  may  be  found  in  Lavender  v,  solely,    notwithstanding    the    trustees 

Blackstone,  2  Lev.  146  (1687).     There,  joined  in  the  sale  of  the  other  part, 

though  a  jury  had,  in  a  prior  ejectment  was  a  badge  of  fraud  ;  (2)  the  proviso 

between  the  parties,  found  that  a  certain  to  make  leases  .    .    .    puts  it  in  his 

conveyance  was  not  fraudulent,  in  a  sec-  power  to  defeat  the  whole  settlement 

oud  ejectment  the  court  pronounced  It  .  .  .  ;  (3)  the  wife  did  not  join  in  the 

fraudulent  as  matter  of  law.     The  case  fine,  and  therefore  continues  dowable.' 
—  it  deserves  to  be  better  known  —  was         In  none  of  these  cases,  nor  in  any  of 

as  follows :  P,  being  heavily  in  debt,  the  other  early  cases  falling  under  f  1, 

for  which  D  was  bound,  levies  a  fine,  supra,  is  there  any  suggestion  that  the 
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*  intent '  of  the  statutes  is.  to  be  taken  Mansfield  was  Chief  Justice)  acted  npon 

in  the  popular  sense.    The  nearest  ap-  that  view  of  the  matter.     See  very  sini- 

proach  to  an  exception  is  in  the  Ian-  ilar  language  in  an  opinion  by  Parker, 

guage  of  two  or  three  cases  of  the  time  C.  J.  for  the  court,  in  Adams  v.  Paige, 

of   Coke,    as   given    in   substance   in  7  Pick.  542,  next  to  last  paragraph. 
Kimpton  v,  St.  Paul's  Parish,  2  Seas.         The  foregoing  are  all  the  cases  touch- 

Cas.  127  (1726):  'Fraud  ought  not  to  ing  the  meaning  of  'intent  to  defraud' 

be  conceived   unless  expressly  found,  in  the  authorities  down  to  the  time  of 

for  fraus  est  odiosa  et  non  praesumenda.'  Lord  Mansfield.    From  that  time  we  are 

Chancellor  of  Oxford's  Case,  10  Coke,  on  familiar  ground,  and  the  later  cases, 

66  ;   Crisp    v.   Pratt,   Cro.    Car.   549  ;  which  have  already  been  referred  to,  need 

Lady  Goige's  Case,  ib.  550.    See  also  not  be  here  repeated.    The  language  used 

Webb  9.  Worfield,  Bridgm.  110,  112  ;  is  almost  everywhere  to  the  same  effect 

Douglasse  v.  Waad,  1  Cas.  in  Ch.  99,  as  that  above  given ;  indeed,  apart  from 

100  ;  Bath's  Case,  3  Cas.  in  Ch.  55,  85,  cases  which  would  fall  under  §  2  of  the 

114 ;    Terry  v.   Browne,    1   Eeb.    41 ;  text,  there  has  never  been  any  serious 

Seijeant's  Case,  8  Leon.  253,  255.  That  disposition  to  interpret  the  *  intent '  of 

however  is  familiar  doctrine,  and  is  en-  the  statute  literally  from  time  when,  in 

tirely  consistent  with  the  meaning  gen-  Twyne's  Case,  the  rule  was  laid  down, 

erally  given  to  the  word  'fraud.'     (Of  that  the  statute  was  to  be  interpreted 

these  17th   century  cases   only  Lady  liberally,  for  the  suppression  of  fraud. 

Goige's  Case  related  to  either  of  the  That  famous    case  is    throughout  the 

statutes  of  Elizabeth  ;  that  case  arose  great  authority. 

on    27th    Eliz.)     And  that  language         The  list  of  early  cases  relating  to 

would  be  perfectly  true  of  transactions  the  statutes  of  Elizabeth  will  be  made 

naturally  or  legally  innocent  on  their  substantially  complete  by  adding  to  the 

face.  foregoing  the  following,  few  of  which 

One   more    case    may  be   specially  however  throw  much  light  upon  this 

noticed,  Hannan  v,  Fishar,  Lofft,   472  subject :  Dyer,  294  b,  in  the  year  of  the 

(1773),  a  case  of  trover  by  assignees  in  statute,    post,   p.    895  ;    Burg's    Case, 

bankruptcy  suing  to  recover  property  Moore,    602    (27    Eliz.);   Bullock   v, 

which  had  been  the  subject  of  an  hon-  Thome,   ib.    615   (same);    Sheldon    v. 

est  preference  on  the  eve  of  bankruptcy.  Handbury,  ib.  757  (same);  Burrel's  Case, 

Counsel  for  the  plaintiffs,  the  prevailing  6  Coke,  72  (same);  Eltchin  v.  Dixson, 

side,  in  an  argument  reported  at  length,  Gouldsb.  116  ;  Price  o.  Sands,  ib.  118 

said:    'Judging  fraud— I  mean  legal  (27  Eliz.);  Gewen  v.  Roll,  Croke  Jac. 

fraud,  which,  especially  in  bankruptcy  131   (same);  Scot  v.  Bell,  2  Lev.    70 

cases,   means  an  act  untoarranied  by  (same);    White    o.    Stringer,  ib.    105 

law,  to  the  prejudice  of  a  ^'nf  person,  (same);  Smartle  v.  Williams,    8  Lev. 

and  not  that  crafty  villany  or  grossness  387  (same);  Hamberton  v.  Howgil,  Hob. 

of  deceit  to  which  it  is  applied  in  com-  72  b  ;  8.  c.  Jenk.  Cent.   295  ;  Yate's 

mon  language — judging  it  by  facts  and  Case,   Godb.   284  ;  Wilson's  Case,  ib. 

circumstances,  there  is  here  an  act  de-  161 ;  Smith  v.  Wheeler,  1  Mod.  16  and 

lusory,  at  least,  in  its  natural  effect  on  38  ;  Bateman's  Case,  ib.  76 ;  Butler  v, 

the  creditors,  .  .  .  just  and  fair  indeed  Waterhouse,  2  Show.  46  (27  Eliz.  c.  4); 

between  the  parties  if  they  only  had  Hawes  v.  Loader,  Yelv.  196 ;  8.  c.  Cro. 

been  concerned,  but  not  warranted  by  Jac.  270  ;  Paston  v.  Lea,  Palmer,  414, 

law.'    It  is  dear  that  the  court  (Lord  ante,  p.  89  ;  Stowel  v,  Zouch,  Ander- 
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Bon^  172 ;  Naylor  v.  Baldwin,  1  Rep.  in  Salk.  174 ;  Dnffin  v,  Fnrness,  Sel.  Cts. 

Ch.  69  ;  LMch  o.  Dean,  lb.  78  (27  Eliz.);  iu  Ch.  77  ;  8.  c.  2  E^.  Cos.  Abr.  483 ; 

Laughton  9.  Tracy,  2  Bep.  in  Ch.  16 ;  Tomkins  v.  Ennia,  1  £q.  Gas.  Abr.  334 

Holford  V.  Holfoid,  1  Gaa.  in  Ch.  216  (27  Eliz.);  Roe  v,  Mitton,  2  Wils.  356 

(27£liz.);  Qardiner«.  Painter,  Cas.  t  (same);    Rusfiell  v.   Hammond,   West, 

King,  65  (same);  Parker  v.   Seijeant,  530;  s.   c.   1   Atk.   18,   ante  p.   92; 

Bep.  t   Finch,   146  (same);   Oakover  Walker  o.   Burrows,  1  Atk.  93,  ante, 

V.  Pettos,  ib.  270  ;  Draper  v.  Dean,  ib.  p.  91 ;  Ez  parte  Marsh,  ib.  158  ;  New- 

489 ;    Brown    v.    Stebbing,    ib.    449 ;  stead  v.    Searles,   ib.    265 ;    Ryall   v. 

Jenkins  o.  Kemishe,  Uardr.  395    (27  BoUe,  ib.  165  ;  Brinton  v.  Ward,  2  AtL 

Eliz.);  Buller  «.  Waterhooae,  T.  Jones  172  ;  Taylor  v.  Jones,   ib.    600,  ante, 

94  (same);   Le  Strange  o.  Temple,  1  p.  91 ;  Middleton  v.  Marlow,  ib.  619; 

Keb.   357  (same);    Miles  v.  Williams*  White   v.    Sansom,   8    Atk.   410   (27 

Lncas,    243,    247;    Tucker    v.    Cosh,  Eliz.),    ante,    p.     92;    Troughton   v. 

Style,  288  (Bankruptcy  Act,  1  Jac.  1);  Troughton,    ib.    656  ;    Underwood   v. 

Cotterell  v.  Purchase,  Cas.  t  Talb.  61,  Hitchcoz,  1  Yes.  279,  ante,  p.  127  ; 

63,  64  (mortgage  by  way  of  absolute  Bennet  v.  Musgrove,  ib.  51  ;  Jenner  v. 

deed,   with  separate  defeasance,    'will  Wilkins,  8  Yes.  112  ;  Alden  o.  Gregory, 

always  appear  with  a  face  of  fraud');  S  Eden,  280  (27  Eliz.);  Kimpton  o. 

Porter  v.  Qinton,  Comb.  222  ;  Astley  St.  Paul's  Parish,  2  Sess.  Cas.   127 ; 

V.  Child,  Holt,  327  ;  Sanders's  Case,  Worseley  v.   De  Mattos,   1  Burr.  467 

ib.  327  and  398;   Newport's  Case,  ib.  (Bankruptcy  Act,  1  Jac  I.);  Foxcroft 

477  (27  Eliz.);  Banbury's  Case,  Freem.  v.  Devonshire,  2  Burr.  931,  941  (same). 

Ch.  8  (27  Eliz.);  Hangerford  o.  Earle,  This  list  of  seventy  cases  and  more  be- 

ib«  120  ;   8.  G.  2  Yem.  261,  ante,  pp.  gins  with  a  case  contemporaneous  with 

14,  312  ;  Fletcher  v.  Sedley,  2  Yem.  the  statute  of  ISth  Elizabeth  (1570), 

490 ;  Tarback  v.  Marbury,  ib.  510,  ante,  and  ends  nearly  two  centuries  later,  in 

p.  90  ;  Horn  v.  Horn,  1  Amb.  79,  ante,  the  time    of  Lord  Mansfield   (1764). 

p.  71 ;  Partridge  v.  Gopp,  2  Amb.  696 ;  Such  of  the  cases  as  are  of  importance 

8.  c.  1  Eden,  163,  ante,  p.  70  ;  Crisp  v,  are   considered  in  their  proper  place ; 

Pratt,   Croke    Ch.    548,  ante,   p.    93 ;  most  of  them  belong  merely  to  history. 

White  r.    Hnssey,   Prec.   Ch.   13    (27  though  some  might  still  be  cited  as 

Eliz.);  Thompson  o.   Towne,   ib.  52  ;  authority  if  there  were  not  later  and 

Lewkner  v.  Freeman,  ib.  105,  ante,  p.  better    reported  cases  upon   the  same 

90  ;  Lasselsv.  Comwallis,  ib.  232  ;  Kirk  questions.     They  are  cited  in  a  body 

V.  Clark,  ib.  275  ;  s.  o.  8  Salk.  174  ;  here,  so  that  any  who  will  may  see  how 

Bucknal  «.    Roiston,  Prec.   Ch.  285  ;  the  courts  construed  or  regarded  the 

Loeffes  v,  Lewen,  ib.  870  ;  East  India  statutes  in  early  times ;  though  what 

Co.  V,  Clavel,  ib.  877;  Brunsden  v.  Strat-  there  is  on  that  subject  will  mostly  be 

ton,  ib.  520  ;  8.  o.  8  Salk.  174  ;  White  v.  found   in  the  early  cases  particularly 

Thornborough,  Prec.  Ch.  425 ;  s.  c.  8  noticed  above. 
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CHAPTER  XVI. 

CONSEQUENCES  OF  PROOF  OF  INTENT. 

§  1.  Existence  of  other  Pbopertt. 

What  legal  consequenceB  flow  from  proving  that  an  aliena- 
tion has  been  made  with  intent  to  hinder,  delay,  or  defraud 
creditors  ?  Allusion  to  such  consequences  has  been  made 
from  time  to  time  in  the  preceding  pages,  but  that  has  been 
incidental;  it  is  important  now  to  consider  the  subject 
directly,  and  to  ascertain  as  definitelj  as  possible  the  nature 
and  extent  of  the  same. 

The  first  fact  to  observe  is  that  the  statute  of  18th  Eliza- 
beth, with  its  followers  in  this  country,  declares  invalid  alien- 
ations made  simply  with  intent  to  defraud.  Here  is  a  striking 
difiFerence  between  the  statute  and  the  law  of  deceit.  Fraud 
attempted  in  this  latter  way  does  not  come  within  the  notice 
of  the  law,  at  least  on  its  civil  side,  by  reason  merely  of  intent 
to  defraud,  however  clear  or  bold ;  damage  must  be  added.^ 
But  the  statute  of  Elizabeth  says  nothing  of  damage ;  it  de- 
clares the  intent  to  defraud  fatal  to  the  alienation.' 

Indeed  it  matters  not,  where  personal  intent  to  defraud  is 
shown,  that  the  fraudulent  conveyance,  if  allowed  to  stand, 

'  Vol.  1,  pp.  540-542.  that  the  statntes  againBt  frandolent  con« 

'  This  distinction  was  oyerlooked  in  yeyances  apply  only  to  cases  in  which 

Meyer  v,  Salzbacker,  76  Ala.  120,  die-  there  is  not  still  ample  property  of  the 

torn.   Bat  the  law  of  some  of  onr  states  debtor  within  the  creditor's  reach.  Those 

requires  the  creditor,  in  a  snit  in  equity  statutes  give  the  creditor  the  right  to 

to  set  aside  a  fraudulent  conveyance,  to  levy  upon  the  very  property  which  has 

aver  a  deficiency  of  legal  assets.    Ante,  been  conveyed  to  hinder  or  defraud  him, 

pu  187.    That  rule  however  has  nothing  regardless  of  other  property.     Wads- 

to  do  with  other  cases ;  it  does  not  mean  worth  v.  Williams,  100  Mass.  126. 
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would  not  harm  any  one,  by  reason  of  the  fact  that  the  debtor 
has  other  property,  ample  in  amount,  within  the  reach  of  his 
creditors.^  There  has  been,  where  the  case  is  not  a  matter 
of  statute,  some  confusion  on  this  point,  as  we  have  pointed 
out  on  a  preceding  page,*  growing  out  of  an  entirely  distinct 
rule ;  a  rule  of  courts  of  equity,  that  before,  their  process  is 
available  to  reach  equitable  assets  of  a  debtor,  it  must  appear 
that  there  is  no  remedy  at  law,  that  is,  that  there  is  no  prop- 
erty of  the  debtor  whifli  can  be  attached  or  taken  on  execu- 
tion by  ordinary  process.    This  doctrine,  when  applied  to 

1  Wadsworth  v.  Williftms,  100  Mass.  who  were  not  intended  by  the  fraud 
126  ;  Gonuley  v.  Potter,  29  Ohio  St.  would  have  an  equity,  which  they 
597  ;  Botsford  v.  Beers,  11  Ck>Qn.  869  ;  ought  to  be  able  to  assert  indepen- 
Weightman  v.  Hatch,  17  111.  281 ;  Yan-  dently.  Ante,  pp.  89,  97.  But  it  is  not 
kee  V.  Sweeney,  85  Ky.  55 ;  Yasser  u.  clear  that  that  principle,  applicable  to 
Henderson,  40  Miss.  519  ;  Lehman  v.  the  case  of  subsequent  creditors,  who 
Meyer,  67  Ala.  896  ;  Hager  v.  Shindler,  may  have  everything  at  stake  upon  it, 
29  Cal.  47  ;  Wadsworth  v.  Schissebauer,  would  be  applied  to  such  a  case  as  that 
82  Minn.  84  ;  Leonard  v.  Forcheimer,  referred  to  in  Powers  v.  Graydon. 
49  Ala.  145 ;  Sangster  v.  Gaither,  8  Md.  A  rule  that  may  seem  to  militate 
40 ;  Inloes  v.  American  Bank,  11  Md.  against  the  text  is,  that  intent  to  de- 
178,  183  ;  Main  v.  Lynch,  54  Md.  658;  fraud  in  the  case  of  the  conveyance  of 
Miller  v,  Dayton,  47  Iowa,  312.  See  exempt  property  cannot  be  made  avail- 
Goodman  V.  Wineland,  61  Md.  449,  able  by  creditors  (ante,  pp.  51  et  seq.) ; 
quoted,  ante,  pp.  80,  81,  note.  Statute  the  reason  sometimes  given  being  that 
has  changed  the  rule  in  some  states,  creditors  cannot  be  injured  by  the  con- 
See  e.  g.  the  statute  of  California,  Civil  veyance.  Fellows  v.  Lewis,  65  Ala.  348; 
Code,  §  3441  :  *  A  creditor  can  avoid  Paulk  v.  Wolfe,  34  Ala.  541.  But  the 
the  act  or  obligation  of  his  debtor  for  true  reason  is,  that  there  was  nothing 
fraud  only  where  the  fraud  obstructs  for  the  intent  to  operate  upon;  the 
the  enforcement  by  legal  process  of  his  statutes  against  fraudulent  conveyances 
light  to  take  the  property  affected  by  have  not  enlarged  the  rights  of  credi- 
the  transfer  or  obligation.'  And  qunre  tors.  Ante,  pp.  46,  59.  So  too  coUu- 
as  to  the  effect  of  fraud  upon  one  dis-  sion  without  damage  (Lamb  v.  Smith, 
tinct  set  of  the  creditors  ;  can  the  others  132  Mass.  574)  is  a  different  thing,  and 
avail  themselves  of  it  ?  In  Powers  v.  may  not  be  wrongful 
'  Graydon,  10  Bosw.  630,  645,  Robertson,  *  Ante,  p.  80,  note,  and  eases  there 
J.  seems  to  think  they  cannot.  But  if  cited.  The  debtor  may  estop  himself 
the  creditors  affected  were  to  proceed  to  say  that  he  had  other  property  which 
against  the  transaction  and  upset  it,  might  have  been  taken,  as  by  informing 
that  would  let  all  creditors  in  accord-  the  officer  that  he  has  no  property  and 
ing  to  the  general  doctrine  of  equity ;  inducing  the  officer  so  to  return.  Lewis 
and  that  being  the  case  the  creditors  v,  Lamphere,  79  DL  187. 
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the  present  subject,  bears,  not  upon  ordinary  attachments  or 
executions,  in  the  absence  of  special  statute,  but  only  upon 
cases  in  which  the  creditor  has  brought  suit  in  equity  to  reach 
the  property  fraudulently  conveyed  by  his  debtor,  as  where 
the  suit  is  to  set  aside  the  conveyance. 

But  as  a  new  question,  unaffected  by  statute,  the  doctrine 
is  wrong.  The  statute  -  of  Elizabeth  applies,  so  far  as  its 
language,  our  only  guide,  indicates,  to  all  cases  and  to  all 
courts ;  ^  the  debtor  remains  the  owner .^  When  a  creditor 
finds  it  necessary  to  proceed  in  equity,  his  case,  if  really 
founded  upon  a  conveyance  made  by  his  debtor  in  fraud  of 

1  The  coDveyance  is  invalid  at  law  that  the  debtor  was,  under  the  statute, 

as  well  as  in  equity ;  this  distinction  a  trustee  ex  maleficio.     '  What  then,' 

between  fraudulent  conTeyances  under  said  Gibson,  C.  J.  in  £nglebert  v.  Blan- 

the  statute  of  Elizabeth  and  convey-  jot,  2  Whart.  240,  245,  quoted  in  Heath 

ances  made  or  obtained  by  deception  v.  Page,  63  Penn.  St.  108, '  what  then  is 

should  not  be  overlooked.     See  infra,  the  interest  of  the  debtor  in  property 

pp.  409-412.      In  Massachusetts,  ow-  fraudulently  conveyed  by  him  ?    As  re- 

ing  perhaps  to  confusion,  this  distinc-  gards  benefit  to  himself,  absolutely  noth- 

tion  does  not  prevail.    Vol.  1,  p.  46  ;  ing ;   but  as  regards  benefit  to  those 

Bassett  v.  Brown,  100  Mass.  855,  hold-  attempted  to  be  defrauded,  something 

ing  conveyances  of  land  obtained  by  tangible  and  substantial.  For  the  bene- 

fraudulent  representations  void  at  law.  fit  of  these  the  ownership  remains  in  him 

That  conveyances  in  fraud  of  credi-  as  a  trustee  ex  maleficio.  On  no  other 
tors  are  invalid  at  law  was  held  in  the  principle  could  the  legal  title  be  sold, 
very  year  in  which  the  statute  of  even  on  judicial  process  against  him ; 
18th  Elizabeth  was  passed.  Dyer,  294  b  yet  it  is  constantly  seized  in  execution 
(names  of  parties  not  stated).  Pending  and  sold  as  his.  The  title  remains  in 
a  suit,  and  to  defraud  the  plaintiff  of  him  so  far  as  is  necessary  to  protect  the 
his  execution,  the  defendant  conveyed  interest  of  his  creditors.'  But  why  call 
his  lands  by  voluntary  deed,  and  still  the  debtor  a  trustee  if  the  title  remains 
took  the  profits  thereof.  The  sheriff  in  him  T  He  stands  towards  the  credi- 
retumed  execution  so  stating,  without  tor  as  he  stood  before  the  conveyance, 
a  levy,  and  asked  for  directions ;  the  as  owner  of  the  property ;  and  the  prop- 
old  law  not  being  thought  clear.  See  erty  is  taken  accordingly.  The  fraudu- 
ante,  pp.  143,  144.  Meantime  the  stat-  lent  grantee  is  more  like  a  trustee 
ate  of  13th  Eliz.  having  passed,  a  plu-  (Heath  o.  Page,  supra,  and  Fei^guson 
lies  execution  was  now  awarded  by  the  v.  Hillman,  55  Wis.  181,  as  to  proceeds 
court,  the  statate  having  reference  back  of  subsequent  sale  by  such  grantee),  as 
to  the  beginning  of  the  reign.  But  the  in  cases  of  deception  ;  in  regard  to 
judges  were  not  agreed  what  should  be  which  latter  cases  see  Small  v.  Attwood, 
done  with  the  former  writ  and  return.  Younge,  507 ;  Cheney  t;.  Gleaaon,  117 

*  It  has  been  supposed  in  some  cases  Mass.  557 ;  vol.  1,  p.  49. 
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creditors,  is  founded  upon  the  statute  of  Elizabeth,  and  is 
not  the  technical  proceeding,  invented  bj  equity,  to  reach 
equitable  assets ;  ^  it  only  resembles  that  case,  —  ^  quod 
simile  non  e49t  idem.'  Some  of  the  courts,  unwilling  to  defeat 
the  statute  against  fraudulent  conveyances,  and  yet  under 
the  influence  apparently  of  the  confusion  referred  to,  or  act- 
ing under  statute,  have  stopped  short  with  declaring  that, 
before  the  creditor  can  have  his  debtor's  fraudulent  convey- 
ance set  aside,  he  must  have  had  execution  issued ;  then  suit 
in  equity  can  be  brought  in  aid  of  the  execution.^  But  this 
is  opposed  to  our  statute ;  it  should  be  enough  to  justify  the 
action  of  equity,  in  the  absence  of  other  statute,  that  the 
creditor  has  obtained  a  lien  upon  the  property  fraudulently 
conveyed.* 

The  courts  of  one  or  two  of  the  states  proceed,  in  another 
particular,  as  if  it  were  not  fatal  to  a  conveyance  that  it  was 
made  with  intent  to  hinder,  delay,  or  defraud,  indeed  even 
though  there  has  been  an  actual  delay  of  creditors,  if  still  the 
result  has  not  been  to  prevent  them  from  reaching  the  prop- 
erty in  question.  Thus  we  have  seen  that  according  to 
Massachusetts  law,  where  debtors'  rights  have  been  much 
enlarged  by  the  courts,  an  insolvent  debtor  may  in  an  assign- 
ment for  his  creditors  provide  that  dividends  of  the  refusing 
creditors^  or  surplus  in  the  case  of  a  partial  assignment,  shall 
be  paid  back  to  the  assignor,  because  creditors  can  still  reach 
the  fund  to  be  paid  back.*  This  however  is  the  result  of  the 
law's  abridgment  of  creditors'  rights,  and  is  not  to  be  taken 
as  any  part  of  the  law  against  fraudulent  conveyances  in  it- 
self.^ And  there  are  other  cases  of  which  the  same  might 
be  said.^ 

1  As  to  that  sort  of  case  see  Devine        *  Wadsworth    o.    SchiBsebaaei,    82 

V,  HarknesB,  117  111*  146;  also  ante^  Kiim.  84,   in   which   the   subject  is 

p.  80,  note.  well  considered.  Ante,  pp.  80, 187>  note* 

*  Adsit  V,  Butler,  87  N.  T.  585.   See        «  Ante,  pp.  286-288. 
Mathews  v.  Mobile  Ina.  Co.  75  Ala.  85.         *  Ante,  p.  291. 
But  see  Sharp  v.  Sharp,  76  Ala.  812.  *  Ante,  pp.  288-291, 
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§  2.  Partial  Validity  op  Conveyance  :  <  Void  and  Void- 
able ' :  Ihpboyements  :  Rents  and  Profits. 

In  the  next  place  what  is  the  legal  cousequence  of  the  tn- 
validity  of  a  conveyance,  under  the  statute  ?  The  language 
of  the  statute  of  Elizabeth  is  very  pointed  in  this  particular ; 
it  declares  the  fraudulent  conveyance  and  other  enumerated 
things  (including  even  judgments  ^)  ^  to  be  clearly  and  utterly 
void,  frustrate,  and  of  none  effect,'  against  the  parties 
wronged.  The  statute  in  some  of  our  states  has  similar  lan- 
guage ;  that  of  Pennsylvania  and  that  of  South  Carolina  being 
precisely  the  same ;  that  of  Florida,  declaring  the  conveyance 
*  to  be  utterly  void,  frustrate,  and  of  none  effect; '  that  of  North 
Carolina  and  that  of  New  Jersey,^  to  be  utterly  void  and  of  no 
effect ; '  that  of  Ohio,  ^  to  be  void  and  of  no  effect ; '  that  of 
Mississippi  and  that  of  Rhode  Island,  ^  to  be  clearly  and  utterly 
void  ; '  that  of  Vermont,  to  *  be  utterly  void,'  and  to  *  be  null 
and  void.'  But  the  statute  in  most  of  the  states  merely  de- 
clares the  conveyance  ^  void.'  This  language  must  however 
be  taken  in  connection  neith  the  saving,  in  the  statutes  gen- 
erally, of  purchasers  for  valuable  consideration  in  good  faith. 
Still  presumptively  the  statutes  apply  when  the  ^intent'  is 
established  on  the  part  of  the  debtor. 

That  the  language  in  question  is  not  to  be  taken  as  widely 
true  is  clear  from  the  fact  (1)  that  the  fraudulent  conveyance 
is  good  between  the  parties,  (2)  that  the  grantee  though  a 
participant  in  the  grantor's  fraud  can  convey  a  good  title  to 
another,  and  (3)  from  the  fact  (soon  to  be  commented  upon) 
that  the  statute  confers  certain  precedural  rights  against  the 
debtor's  grantee,  which  would  not  be  needed  if  the  conveyance 
were  in  all  respects  absolutely  void.  But  for  some  special 
purposes  the  condemnatory  language  of  the  statutes  has  re- 
ceived full  force.  Participation  by  the  alienee  of  property 
in  the  fraud  of  the  debtor-alienor  may  furnish  such  a  purpose. 

1  See  ante,  pp.  120,  189,  note ;  post,  p.  426. 
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Jl  mortgage  e.  g.  is  made  Titb  ^inteot*  to  defraud  other 
creditors  of  the  mortgagor,  both  parties  actually  participating 
in  Buch  intent,  the  mortg^ee  however  becoming  himself  a 
real  creditor,  —  or  a  mortgage  is  made  covering  property 
which  is  conveyed  with  '  intent '  of  both  parties  to  defraud 
the  mortgagor's  other  creditors,  and  certain  other  property  is 
conveyed  with  it  in  good  faith,  to  secure  an  honest  debt  due  to 
the  mort^gee ;  in  each  of  these,  and  in  all  similar  cases,  the 
language  of  the  statute  has  its  full  force,  and  the  transaction 
is  invalid  entirely.'  When  attacked  by  a  creditor,  it  will  not 
stand  as  security  for  the  sum  really  due,'  or  hold  good  in  re- 
spect of  the  property  not  fraudulently  included ; '  assuming  of 
course  that  the  claimant  was  actually  privy  to  the  fraud  of  the 
debtor.*  '  Void,'  in  the  language  of  the  statute,  in  part,  the 
transaction  is  void  in  the  whole  ; '  though  in  some  cases  there 
may,  it  seems,  be  a  severance,  if  easy,  of  valid  from  void." 


B.  Packwd,  9  Wend.  415 ;  Rice  *.  Wel- 
ling, S  Wend.  595  ;  Hammond  e.  Hop- 
ping 13  Wend.  BOG ;  Loos  t.  Wilkiiuou, 
118  S.  Y.  iS5 ;  8.  c.  110  N.  Y.  186  ; 
DsTiB  «.  Leopold,  87  N,  Y.  020  )  Hentic 
V.  BonUey,  31  V.  J.  ^.  6S2  ;  Haii^ 
head  e.  Smith,  85  N.  J.  Eq.  803 ;  Hub- 
banl  E>.  Allen,  60  Ala.  2S3  ;  Campbell 
V.  Davis,  SG  Ala.  G6  j  Caldwell  v.  King, 
76  Ala.  149',  Lobstein  v.  Lehn,  ISO 
111.  6i» :  Low  V.  Wortman,  44  N.  J. 
Eq.  193,  201  ;  Foruiquet  c.  Foi^UII, 
34  Miss.  87  ;  Harmon  c.  Hoakins,  5S 
MisB.  142,  149  ;  Black  v.  Vanghan,  70 
Texas,  47 ;  Horton  v.  Williams,  21 
Minu.  187,  19!  :  FeTgnsoa  v.  Hillmiui, 
fiS  Wis.  181 ;  Seirers  v.  Dickorer,  101 
Ind.  406 ;  McLean  e>.  Letchfoid,  60 
Mias.  16S  ;  Simmons  v.  In^^^am,  ib.  8HS 
(wire  not  entitled  to  dower);  Wallach 
V,  Wylie.  28  Kans.  138.  And  further 
u  bearing  npon  this  xabject  aee  Young 
V.  Ward,  IIG  IlL  264. 

•  See  French  v.  French,  S  De  O.  H. 
&0.  06. 


1  Holt  o.  Creamer,  S4  N.  J.  Eq. 
ISl.    The  oaes  supposed  are  nem  debts. 

*  Weeden  v.  Hawes,  10  ConD.  GO 
('  where  the  statnte  makes  ■  deed  void 
for  snytbLng  done  against  law,  if  aoy 
part  of  the  conaiderution  ia  against  law 
the  deed  ia  entirely  void');  Holt  v. 
Creamer,  34  N.  J.  Eq.  181.  167  ;  Mead 
«.  Comba,  19  H.  J.  £q.  12;  Sommer- 
Tille  V.  Horton,  4  Yerg.  541,  G50  ;  Win- 
■ted  n.  Hulme,  S2  Kans.  56S. 

*  Rnasell  B.  WinDfi,  37  N.  Y.  591. 

*  Beall  V.  WillUmson,  14  Ala.  G5, 
62  ;  Ljne  b.  Wann,  72  Ala.  *S,  where 
the  claimant  was  cot  privy  to  the 
fniid,  and  so  did  not  come  within  the 
rule  of  the  text.  See  also  Gordon  v. 
Tweedy,  71  Ala.  20!  ;  Porter  v.  Gracie, 
G8  Ala.  S03. 

'  Besides  the  fort^ing  cases  see  Boyd 
V.  Dnnlap,  1  Johns.  Ch.  478  ;  Sands  v. 
Codwise,  i  Johns,  536  ;  Goodrich  v. 
Downs,  8  Hill,  439  ;  Grover  v.  Wake. 
man,  11  Wend.  187,  194  ;  Fulton  Bank 
D.  Benedict,  1  Hall,  180,  CIS  ;  JackaoD 
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This  rule  has  been  applied,  and  in  principle  rightly,  in  the 
case  of  absolute  deeds  recorded,  but  intended  for  mortgages ; 
the  deed  not  being  allowed  to  stand  against  other  creditors 
for  the  sum  really  due.^  But  the  contrary  has  also  been  held.^ 
It  has  also  been  decided  that  where  two  pieces  of  property 
are  sold  at  the  same  time,  to  the  same  person,  the  sale  of  one 
may  be  fraudulent  against  creditors,  while  the  sale  of  the 
other  is  valid,  even  though  both  pieces  are  conveyed  by  the 
same  instrument.^  And  so  it  has  been  decided  of  a  convey- 
ance made  up  of  distinct  and  easily  separable  transactions, 
some  fraudulent,  some  proper.^ 

There  is  no  general  rule  however  allowing  severance  upon 
any  ground  that  it  is  practicable.  Thus  a  particular  clause 
in  an  assignment  for  creditors  may  annul  the  whole  transac- 
tion regardless  of  the  fact  that  it  would  be  practicable  to  treat 
the  clause  separately  and  declare  it  void,  leaving  the  rest  to 
stand.*^  In  cases  of  separable  parts  the  question  concerning 
the  objectionable  feature  appears  ordinarily  to  be  whether  it 
indicates  an  intent  to  defraud  in  regard  to  the  whole  trans- 
action, or  that  the  intent  is  manifeBtly  confined  to  some  sev- 
erable part.  That  is  to  say,  the  case  should  be  a  very  clear 
one  in  which  severance  may  be  allowed;  severance  should 
not  be  lightly  granted  of  a  matter  falling  within  the  statutes 
against  fraudulent  conveyances. 

This  principle  in  regard  to  participation  in  fraud  extends 
to  alienations  in  favor  of  the  grantor's  wife,  and  is  forcibly 
illustrated  by  a  recent  case®  of  the  kind.    Land  had  been 

1  Campbell  v,  Davis,   85  Ala.    66 ;         *  Feldman  v.  Gamble,  26  N.  J.  Rj. 

Caldwell   v.   King,  76  Ala.  149.     See  494.     See  farther  Donnell  v.  Byern,  69 

Levi  V,  Weltth,  45  N.  J.  Eq.  887.  Mo.  468 ;  Thomson  v.  Hester,  55  Miss. 

'  Hinkle  ».  Wilson,  58  Md.  287.  656,  conveyance  to  wife  partly  valuable, 

'  Scheble  r.  Jordan,  80  Eans.  358,  partly  voluntary,  held  good  so  far  as 

sale  of  one  piece  absolutely,  the  other  valuable ;    Gilkey  v.  Pollock,  82  Ala. 

on  trust  for  the  vendor ;  Jaffrey  «.  Mc-  503,  to  the  same  effect.    See  infra,  p« 

Gough,   83    Ala.    202,    conveyance    to  400. 

several  grantees,  for  value  as  to  some         *  Ante,  chapter  11. 

of  them,  held  good  so  far.  *  Davis  r.  Leopold,  87  N.  T.  620. 
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conveyed,  throngh  a  third  person,  to  the  wife  of  the  (first) 
grantor,  In  fraud  of  the  husband's  creditors,  the  wife  partici- 
pating. It  was  declared  that  the  fraud  rendered  the  transac- 
tion entirely  void,'  and  hence  that  the  conveyance  could  not 
stand  in  favor  of  the  wife  even  to  the  extent  of  her  pecuniary 
claims  against  the  husband ;  such  a  deed,  aa  Chancellor  Kent 
bad  decided,*  could  not  stand  as  a  security  for  any  purpose 
of  reimbursement  or  iudemnity.  Nor  could  the  wife  claim 
any  of  the  fruits  of  the  cultivation  of  the  laud  arising  since 
the  conveyance,  such  as  hay  cut.' 

It  is  also  held  that  the  effect  of  the  statute  is  to  make  a 
grantee  who  has  actually  participated  in  the  fraud  of  the 
debtor-grantor  liable  for  the  rents  of  land  conveyed,  and  by 
parity  of  reasoning  a  buyer  of  -goods  similarly  situated  would 
be  liable  for  their  use.  This  doctrine,  so  far  as  it  relates  to 
land,  has  lately  been  said  to  be  favored  by  a  sound  public 
policy,  which  may  well  be  believed,  and  also  by  a  current  of 
authorities  approaching  unanimity,  '  It  is  the  policy  of  the 
law  to  discourage  fraud  in  all  of  its  phases.'  *  But  a  contrary 
doctrine  has  been  laid  down  by  some  courts,'  unless  the 
grantee  holds  by  some  secret  tmst  for  the  grantor,*  a  distinc- 
tion not  easily  understood. 

With  regard  to  cases  in  which,  as  in  the  foregoing,  the 
grantee  is  a  participant  or  confederate  with  the  grantor  in  the 
latter*s  attempt  to  defraud  his  creditors,  there  is  little  diffi- 

'  The  conrt  eited  Union   Bank  o.  Brown  ».  McDonsld,  1  Hill  Ch.  (S. 

Wtrner,  12  Hnn,  8M  ;  Shuid  v.  H&d-  Car.)  2S7 ;  Strike's  Cue,  1  Bland,  57 ; 

ley.  71  N.  Y.  819  ;  Savage  o.  Murphy,  Kipp  «.   Hanna,  2  Bland,   36 ;  Ring- 

81  K.  Y.  BOS.     See  alw  Herahey  v.  gold  d.  Waggoner,  11  Aik.  69.     It  ia 

Latham,  4fl  Ark.  Mi.  held  in  Eitchell  *.  Jacksoti,  Eopn,  that 

*  Boyd  D.  Dnnlap,  1  Jolins.  Ch.  47S.  the  time  for  estimating  the  Rnta  and 
1  Dodd  V.  Adams,  12E   Mass.  898.  proiita  ahonld  begin  with  the  service  ot 

See  Steams  v.  Henii^k,  132  Mane.  111.  anmmoiu.     Pharis  v.  Lechnun,  20  Alt. 

*  Eitcbell  r.  Jackwn,  71  AU.  GGS,  602,  687  ;  Backhouse  v.  Jeft,  nipn. 
orerrnling  Marshall  d,  Croom,  60  Ala.  '  Robinaon    v.   Stewart,   10  H.  Y, 
131.    See  Sand*  v.  Codwiae,  4  Johna.  1S9  ;  Simpaon  tr.  Simpson,  7  Homph. 
GSe  ;  also  Backhonae  ■>.  Jeft,  1  Brock.  27E. 

SOO  ;  Jonet  v.  McLsod,  fll  0*.   003  ;         *  BobinaoB  b.  Stewmrt,  nipim. 
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culty,  unless  it  be  in  considering  whether  the  fraud  taints 
the  whole  transaction  or  only  some  severable  part ;  but  when 
we  turn  to  cases  in  which  the  grantee  (purchasing  as  a 
stranger,  and  not  taking  as  a  preferred  creditor)  has  only 
taken  with  notice  or  with  knowledge  of  the  grantor's  intent 
to  defraud,  the  subject  becomes  perplexing.  That  is  due 
mainly,  it  is  apprehended,  to  confusing  the  position  of  the 
defrauding  grantor  with  that  of  the  grantee,  or  to  assuming 
that  the  fraud  of  the  former  in  some  way  passes  to  and  affects 
the  latter. 

It  seems  to  be  supposed  that  where  the  property  can  be 
taken  from  the  grantee,  it  is  because  of  some  sort  of  fraud  in 
him ;  where  he  has  not  confederated  or  participated  with  the 
grantor,  his  conduct  is  to  be  treated  as  constructively  fraudu- 
lent. But  (so  runs  the  argument)  if  the  grantee  is  guilty  of 
constructive  fraud  only,  nothing  can  be  taken  from  him  be- 
yond what  he  received  from  the  grantor ;  the  creditor  cannot 
deprive  him  of  the  benefit  of  the  improvements,  accretions, 
and  the  like.  There  is  nothing  in  the  statutes  however  to 
justify  treating  this  as  a  case  of  constructive  fraud ;  nor  is 
there  anything  in  the  taking  of  the  property  by  the  grantee 
to  give  countenance  to  the  idea.  The  statutes  merely  in- 
validate conveyances  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,  saving  bona  fide  purchasers  for  value. 
Purchase  with  notice  cannot  of  itself  be  purchase  with  such 
intent;  it  would  not  be  such  (to  recur  to  the  doctrine  of 
guilt  in  this  work)  in  the  average  man.^  Nor  is  any  wrong 
done  to  creditors  by  the  mere  act  of  the  grantee  in  taking, 
or  in  taking  and  improving  or  receiving  additions  to,  the 
property ;  the  wrong  done  to  the  creditor  is  done  by  the 
grantor,  in  attempting  to  defraud  him.  There  is  then  noth- 
ing of  fraud,  or  of  the  nature   of  fraud,  in  the  grantee's 

^  To  coniititQte  frand,  aa  the  author  have  intended  deception  or  circnmTen- 

nnderstands  the  term,  the  facts  must  tion ;  imprudence  or  negligence  in  the 

be  such  that  the  ayenge  man  would  average  man  would  fall  short  of  this. 
VOL.  II. — 26 
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taking  the  property  ;  ^  to  speak  of  it  as  constructive  fraud  is 
to  applj  to  it  a  misnomer;  the  only  proper  name  for  it  is 
purchase  with  notice. 

But  the  conclusion  to  be  drawn  from  this  is  not  the  con- 
clusion commonly  drawn  from  treating  the  act  of  the  grantee 
as  constructive  fraud.  The  right  of  the  grantee  to  the  benefit 
of  improvements  and  additions  and  the  like  is  commonly 
treated  as  turning  upon  fraud ;  and  by  treating  purchase  with 
notice  or  with  knowledge  as  a  matter  of  constructive  fraud, 
the  conclusion  is  reached  that  the  grantee  is  entitled  to  make 
his  claim  for  what  he  has  added  to  the  property.  The  truth 
appears  to  be  that  the  case,  instead  of  turning  upon  any  no- 
tion of  fraud,  is  simply  a  question  of  title  ;  the  question  is,  to 
whom,  as  a  mere  matter  of  title,  does  the  added  value  belong, 
to  the  creditor  or  to  the  grantee  ?  Ordinarily  additions  to 
property  go  with  the  property ;  and  on  that  footing  the  whole 
in  the  case  under  consideration  would  go  to  the  creditor,  to 
the  extent  of  his  demand,  unless  the  grantee  was  misled. 
That  appears  to  be  the  true  view  of  the  matter.  The  case 
bears  a  near  analogy  to  improvements  made,  with  notice, 
upon  another  man's  estate ;  these  must  be  lost  to  him  who 
made  them,  unless  he  was  misled  and  induced  by  the  owner 
of  the  estate  to  make  them.^ 

The  only  effect  of  actual  meditated  fraud  then  on  the  part 
of  the  grantee  is  to  show  that  he  has  not  been  misled ;  he  has 
made  improvements  and  additions  to  the  property,  with  full 
knowledge  of  the  facta  and  has  boldly  taken  the  risk.  It  may 
well  be  declared  therefore  that  a  grantee,  guilty  of  fraud 
with  the  grantor,  cannot  claim  that  the  conveyance  shall 
stand  for  any  purpose  until  the  creditor  is  satisfied  ;  not  that 
the  case  is  any  the  less  one  of  title  than  where  the  grantee 
has  only  taken  with  notice,  but  that  the  question  of  title  is 
put  beyond  dispute  by  the  fraud. 

Indeed  almost  the  only  case  in  which  a  grantee,  not  misled 

1  Vol.  1,  p.  885.  3  See  Bigelow,  Estoppel,  665,  5th  ed. 
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by  the  creditor,  can  make  a  successful  claim  for  improve- 
ments or  the  like  is  where  he  is  a  volunteer.  Now  the  rea- 
son why  a  volunteer  under  a  defrauding  grantor  cannot  hold 
the  property  against  the  grantor's  creditoi*s  is,  not  because 
he  takes  with  notice,  for  he  does  not,^  but  simply  because  he 
has  not  paid  value;  that  is,  he  is  not  within  the  statutory 
saving  of  persons  taking  for  valuable  consideration.  It 
should  follow  that  if  the  voluntary  grantee  has  in  point  of 
fact  taken  without  notice,  actual  or  constructive,  of  the  fraud, 
and  has  gone  on,  as  any  prudent  man  might  do,  and  made  im- 
provements, or  the  like,  he  should  be  entitled  to  make  claim 
for  them,  less  the  amount  of  rents  and  profits,  against  the 
grantor's  creditors.     And  this  has  the  support  of  authority.^ 

Is  the  grantee  in  other  cases  entitled  to  deduction  for  out- 
lays ?  In  a  recent  decision  ^  of  the  highest  court  of  New  York, 
in  which  the  authorities  are  reviewed,  it  is  concluded,  against 
some  dicta ^  and  one  or  two  decisions^  to  the  contrary,  that 
the  grantee  may  deduct  for  taxes  paid  by  him,  for  interest 
on  mortgages,  and  for  repairs  necessary  to  the  preservation 
of  the  estate ;  but  no  deduction  can  be  allowed  for  the  pay- 
ment of  premiums  on  insurance  which  could  not  inure  to  or 
was  not  adopted  by  the  creditors.  It  follows  that  if  the 
grantee  can  deduct  for  interest  paid  on  mortgages,  he  can 
deduct  for  sums  paid  in  the  discharge  of  incumbrances  them- 
selves ;  that  appears  to  stand  upon  a  different  footing  from 
improvements  and  accretions. 

Cases  such  as  the  foregoing,  of  improvements,  additions, 
accretions,  and  the  like,  do  not  turn  upon  any  language  of 

»  Vol.  1,  p.  403.  698  ;    Robinflon  v.   Clark,   76  Maine, 

«  See  Gilkey  v.  Pollock,  82  Ala.  503  ;  493  ;   Loos  v.  Wilkinson,  113  N.   Y. 

Potter  V,   Gracie,   68  Ala.  308 ;  Hub-  485  (s.  c.  110  N.  Y.  195). 

bard  v,  Allen,  59  Ala.  288;  Borden  v.  «  Loosr.  Wilkinson,  113  N.  Y.  485  ; 

Dougbty,  42  N.  J.  Eq.  314.     See  Rob-  8.  c.  110  N.  Y.  195. 

inson  v.  Clark,  76  Maine,  493.     That  <  Wood    v.   Hunt,  38    Barb.    302; 

rents  and  profits  may  be  chai^ged  against  Thompson  v.  Bickford,  19  Minn.  17  ; 

the  grantee  see  Marshall  v.  Croom,  60  Allen  v.  Berry,  60  Mo.  90. 

Ala.  121  ;  Gordon  v.  Tweedy,  74  Ala.  »  Stokers  Case,  1  Bland,  57. 
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tiie  statutes,  and  are  to  be  decided  upon  the  doctrines  of  the 
common  law  especially  ae  administered  in  equitjr.  In  that 
respect  the  question  of  the  right  of  a  purchaser  with  notice 
to  make  claim,  or  to  have  the  conveyance  stand  as  security, 
for  moneys  paid  or  advanced  to  the  debtor,  is  quite  different; 
this  latter  question  turns  upon  the  language  of  the  statutes. 
Tlie  conveyance  is  declared  to  be  void  against  creditors,  save 
against  bona  fide  purchasers  for  valuable  consideration.  But 
a  purchaser  with  notice  does  not,  according  to  the  general 
American  rule,  fall  within  the  saving ; '  and  to  say  that  he 
can  claim,  because  he  is  really  innocent  of  participation  in 
the  fraudulent  act  of  the  debtor,  is  entirely  inconsistent  with 
that  rule,  for  his  claim  for  money  paid  or  advanced  might 
equal  the  value  of  the  property. 

This  inconsistency  is  sometimes  overlooked,  and  the  spe- 
cious doctrine  of  constructive  fraud  invoked  to  protect  the 
grantee.  A  common  example  arises  in  cases  of  advances  for 
securing  which  the  conveyance  is  made ;  if  the  grant«e  has 
not  been  guilty  of  actual  fraud,  it  is  said  that  be  can  insist 
that  the  conveyance  shall  stand  in  his  favor  to  the  extent  of 
the  advances.'  So  too  it  is  sometimes  held  in  cases  of  con- 
veyances void  against  creditors  on  grounds  of  great  inade- 
quacy that  the  transaction  may  be  treated  as  valid  to  the  ex- 
tent of  the  price  paid.'  So  also  where  property  is  fraudulently 
settled  upon  a  wife  by  her  husband,  in  consideration  of  her 
release  of  dower  in  certain  land,  the  value  of  the  dower  in- 
terest  being  out  of  proportion  to  the  value  of  the  property 
settled,  it  has  been  declared  that  the  value  of  that  interest 

I  Chapter  IS,  f  1.     Of  course  thers  hold   the  property  ctatrejed    notwith- 

<»n  be  no  queeldon  of  the  kind  where  standing  the  notice ;  preference  apjilies 

pnrchase  with  notice  or  knowledge  is  to  debts  or  chums  previously  cnated. 
within  the  saving  of  the  statnte,  as  in         *  Strong  v.   Lawrence,  f>3   Iowa,  GG, 

Maasachnsetts ;   for  there  tbe  coiiTey-  and  cases  cited;  Hersliey  v.  Latham, 

ance  itself  is  valid.  i6  Ark.  S43  ;  Caldwell  t>.  King,  76  Ala. 

'  See  Hinkle  v.  Wilson,  63  Md.  237.  IIB.     See  Uuirhead  v.  Smith,  8S  N.  J. 

Such  a  case  is  not  preference,  by  which  Eq.  808. 
the  party  advancing  the  monej  could 
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should  be  allowed  by  the  husband's  creditors  in  the  impeach- 
ment of  the  settlement.^ 

But  such  cases  must  be  looked  upon  with  distrust,  if  the 
statutes  are  to  be  administered  according  to  their  language. 
If  the  grantee  falls  without  the  saving  of  the  law,  he  acquires 
nothing  in  the  property,  against  the  claims  of  creditors,  how- 
ever much  he  may  have  advanced.  His  only  right  will  be 
against  the  grantor,  on  the  footing,  if  creditors  take  the  prop- 
erty, of  an  unsatisfied  debt  or  demand,  or  of  failure  of  con- 
sideration, or  the  like.  And  this  is  not  only  the  meaning  of 
the  statutes,  the  public  good  requires  it  as  well.  The  law 
should  allow  no  opportunities  for  fraud ;  here  if  anywhere  it 
should  be  applied  searchingly  so  as  to  defeat  every  semblance 
of  the  subtle  and  dangerous  wrong. 

There  has  probably  been  a  confusion  in  these  matters  of 
the  provision  of  the  statutes  against  fraudulent  conveyances 
with  the  doctrine  of  equity  applying  to  cases  of  misrepresen- 
tation ;  or  rather  the  language  of  the  statutes  has  probably 
been  overlooked,  and  the  doctrine  of  equity  in  regard  to  inno- 
cent misrepresentation  applied.  A  conveyance  of  land  may 
be  rescinded  by  the  vendor  for  an  innocent  misrepresentation 
by  the  purchaser;^  and  in  such  a  case  the  purchaser^  not  be- 
ing guilty  of  fraud,  is  entitled  to  have  the  conveyance  stand 
as  security  for  what  he  has  paid  and  for  what  he  has,  by  out- 
lay, added  to  the  value  of  the  estate.  That  may  well  be 
treated  as  on  the  footing  of  constructive  fraud.^ 

^  Patrick  V.   Patrick,   87  111.   555.  stantial  improvementB  out  of  his  means, 

See  Thomson  v.  Hester,  55  Miss.  656  ;  and  then,  being  insolvent,  corrects  the 

Hershy   v.   Latham,  46  Ark.  542.    It  mistake  by  conveying  his  title  to  his 

will  no  doubt  be  easier  for  a  wife  in  wife,  the  deed  to  the  wife  will  justly 

such  a  case  to  show  facts  justifying  her  stand  to  the  extent  of  the  wife*s  in- 

claim  ;  but  the  general  rule  should  be  terest,  that  is,  for  all  except  the  value 

applied.  of  the  improvements.   Converse  v.  Hart- 

Where  property  bought  by  a  wife,  out  ley,  81  Conn.  872. 
of  her  own  separate  means,  is  by  mis-        >  Vol.  1,  pp.  411,  412. 
take  conveyed  to  her  and  her  husband        *  Vol.  1,  pp.   427-480 ;   McCaakey 

jointly,  and  the  husband  makes  sub-  v.  Graff,  28  Penn.  St.  821. 
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On  the  other  hand  the  grantee,  whenever  he  must  yield  the 
property  to  the  grantor's  creditors,  must,  if  necessary  to  sat- 
isfy their  demands,  account  to  them  for  the  rents  and  profits, 
income,  and  the  like  of  the  estate,  whether  land  or  goods. 
That  this  is  a  sound  proposition  will  be  seen  by  observing 
that  income-producing  property  as  a  thing  of  value  consists, 
in  ordinary  cases,  more  of  what  it  will  produce  in  the  way  of 
income,  than  of  the  corpus  itself.  It  will  be  seen  more  clearly 
still  by  supposing  that  the  debtor  fraudulently  conveys  the 
income  of  the  property  for  a  term  of  years  to  A,  and  the  re- 
mainder to  B,  in  which  case  of  course  A  and  B,  if  neither  pur- 
chased for  value  in  good  faith,  must  alike  yield  to  the  grant- 
or's creditors ;  the  case  could  not  be  different  then  if  the  whole 
was  conveyed  to  A.  And  it  can  obviously  make  no  difference 
whether  A*  is  a  volunteer  ^  or  has  paid  value  participating  in 
the  fraud.* 

It  is  doubtful  whether  the  grantee  should  be  chargeable 
with  rents  and  profits  which  he  did  not  receive  and  yet  might 
by  diligence  have  had ;  the  debtor  himself  would  not  be  bound 
to  exert  himself  and  earn  money  for  his  creditors.  Tliis  how- 
ever implies  that  the  property  did  not  in  fact  produce  any- 
thing; if  it  did  produce,  it  would  require  a  strong  case  in 
favor  of  the  grantor  to  exempt  him  from  accounting ;  ordina- 
rily it  would  be  most  suspicious  that  another  had  the  benefit. 
Of  course  it  could  not  help  the  grantee  that  he  had  consumed 
the  profits ;  the  debtor  can  consume  the  produce  of  the  prop- 
erty in  the  reasonable  support  of  himself  and  family,  as  prop- 
erty exempt,  but  the  grantee  is  not  the  debtor. 

§  3.  Purging  Fraud. 

In  regard  to  other  matters  the  language  of  the  statutes  has 
given  rise  to  much  discussion,  and  to  some  conflicting  views. 

1  Robinson  v,  Clark,  76  Maine,  498  ;  *  Loos  v.  WQkinaon,  118  N.  Y.  485 ; 
snpra,  p.  408.  s.  a  110  N.  Y.  196. 
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Taken  strictly,  and  one  might  suppose  that  Parliament  in- 
tended the  statute  of  Elizabeth  so  to  be  taken,  the  language 
would  mean  that  there  could  be  no  help  by  subsequent  action 
of  the  debtor  for  a  case  falling  within  the  condemnation  of  the 
statute ;  and  this  interpretation  has,  to  a  certain  extent,  the 
sanction  of  Sir  Edward  Coke.  Referring  to  the  statute  of 
ISth  Elizabeth,  Coke  says  that  if  there  is  fraud  at  the  outset 
of  a  transaction,  i.  e.  actual  fraud,  nothing  afterwards  can 
^  anyways  salve  and  amend  the  matter.'  ^  That  is  to  say,  in 
the  language  of  later  times,  the  fraud  of  the  statute  of  Eliza- 
beth cannot  be  purged.  Whether  and  how  far  that  is  true  in 
cases  arising  under  the  penal  provisions  of  the  statute  we  do 
not  here  inquire;  the  question  here  is  of  the  civil  adminis- 
tration of  the  law. 

The  rule  of  Coke  however  is  not  to  be  taken  too  broadly. 
It  requires  no  citation  of  authority  to  show  that  a  creditor 
who  assents  e.  g.  to  an  assignment  by  his  debtor,  containing 
a  provision  sufficient  to  avoid  it  as  fraudulent,  such  as  a  trust 
for  the  debtor,  is  barred  by  his  consent  from  raising  objection 
afterwards  to  the  assignment  for  any  cause  known  to  him 
when  he  assented.  Indeed  it  is  apprehended  that  Coke's  rule 
was  not  intended  to  apply  to  cases  of  present  or  subsequent 
consent  or  ratification  by  the  creditor ;  that  the  statute  is  not 
to  be  understood  as  making  the  transaction  void  m  such  a 
sense  as  to  prevent  subsequent  recognition  of  it  as  binding ; 

^  Stone  r.  Qrabham,  2  Bolst.  225,  8  Met  882  ;  chap.  18.  That  how- 
quoted  ante,  p.  4,  note ;  American  Bank  ever  is  only  one  phase  of  the  ques- 
V.  Inloes,  7  Md.  880  ;  s.  c.  11  Md.  73  ;  tion.  '  After  the  fraud  is  detected  and 
Bridges  v,  Hindes,  16  Md.  101  ;  Gahle  brought  to  light,  the  fraudulent  vendor 
V.  Williams,  59  Md.  46.  See  also  the  should  not  be  allowed  to  compound  the 
old  view  of  purchase.  Preston  v.  Crofut,  fraud  by  giving  up  a  portion  of  the 
1  Day,  527,  note  ;  Merrill  v.  Meachum,  property  or  its  avails,  and  being  exempt 
5  Day,  841 ;  Roberts  v.  Anderson,  8  from  liability  for  another  portion,  al- 
Johns.  Ch.  871.  But  Roberts  v.  An-  though  that  [other]  portion  may  have 
derson  was  reversed,  18  Johns.  515 ;  gone  to  pay  bona  fide  debts.'  Sam- 
and  the  Connecticut  cases  have  gener-*  uels,  J.  in  Williamson  v,  Goodwyn,  9 
ally  been  rejected.  Bean  v.  Smith,  2  Gratt  508.  See  to  the  same  effect 
MasoDi  252  ;  Oriental  Bank  v,  Haskins,  Smith  v,  Conkwright,  28  Minn.  28. 
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and  that  the  creditor's  coasent  -will  always  take  awaj  the 
taint.^     'Yolenti  uod  fit  injuria.' 

Another  limitation  of  the  rule  most  of  necessity  be  allowed, 
to  wit,  where,  after  the  conveyance  has  been  made  and  before 
any  steps  have  been  taken  gainst  it  by  the  creditor,  a  recon- 
veyance is  made ;  this  is  proper,^  and  there  is  nothing  now  for 
the  statute  to  operate  upon,  considered  civiliter.*  The  same 
would  be  true  if  the  grantee  or  mortgagee  should  repudiate 
the  transaction  entirely,  and  then  obtain  the  property  by 
lawful  treaty,* 

It  is  doubtful,  as  a  matter  of  principle,  whether  *  purging 
fraud'  can  go  beyond  cases  such  as  those  above  indicated; 
many  courts  refuse  to  allow  the  matter  to  go  further,'    The 

1  See  Orieutal  Bank  v.  Hukins,   3  the    neonveytnae.      Second    Nationil 

HeL  3S2  ;  Rnnell  k.  Dudley,  ib.  117  ;  Bank  r.  Brwly. 

Lynde  v.  McGregor,  IS  Allen,  172.  ISl  ;         *  Pettee  r.  Doitin,  68  N.  H.  S09; 

Mitliogtoii «.  Hill,  *7  Ark.  8U1  ;  Conk-  Finit. National  Bank  o.  AndenoD,  21 

ling  V.  Canon,  11  111.  503  ;  Adlum  r.  Hinn.  *35  ;  Bddciu  v.  Flaah,  68  Miu. 

Yard,  1  Rawle,  163  (assignment);  Znver  593;    Brovn  n.   Piatt,   8   Boaw.   824. 

V.   Clark,   104   Fenn.   St.    S22 ;   Lan-  But  thU  «hoiiId  not  be  a  niere  colorable 

gusdale    e.    Woollen,    99    Ind.    G7G  i  Bhift,   by  which  the  grantee  or  Dtolt- 

Second    National    Bank  v.   Brady,  BS  gB4p«  atteoipta  to  cbaoge  *  fraudulent 

Ind.    4BS ;    Uatbawajr   v.    Brown,    22  alienation  into  a  valid  one.     BUkealee 

Hinn.   S14  ;    Bobbini  v.   Beckett,    23  tr.  Roeaman,   43  Wig.  127.    Firet  Ka- 

Katia.  SOI.  tional  Bank  v.  Andeison,  enpra,  comes 

'  Carll  •-  Emery,  148  Haaa  32  ;  near  to  such  a  case. 
Cramer  v.  Blood,  48  N.  Y.  S84,  af-  *  American  Bank  v.  laloea,  7  Ud. 
firming  G7  Barb.  165  ;  Oreenwood  v.  380  ;  a.  c.  11  Md.  73 ;  Bridgu  d. 
Marvin,  111  K.  Y.  423,  fraudulent  Hindes,  1«  Md.  101  ;  Gable  v.  Wil- 
interalieoatiou  between  pwtners  w-  liams,  69  Md.  4S  ;  Goodman  v.  Wine- 
scinded  before  interference  by  creditor!,  land,  61  Hd.  449  ;  Stein  v.  Munch,  24 
But  see  Eeel  v.  Lsrkin,  SS  Ala.  142,  Hinn.  SSO ;  Blakealoe  e.  Rossman,  44 
at  end  of  thU  chapter.  After  creditora"  Wis.  650  ;  Delaware  d.  Ensign,  21 
righCa  have  attached,  aecua.  Suther-  Barb.  85  ;  Janvrin  v.  Fogg,  49  N.  H. 
land  V.  Bradner,  116  N.  T.  410;  Far-  340;  Beale  v.  Hall,  22  Ga.  431  ;  Ed- 
row  D.  Haye^  61  Hd.  498  ;  Whitaker  warda  r.  Sonoma  Bank,  69  Cal.  148. 
V.  Williama,  20  Conn.  98  ;  Whitaker  e.  See  alao  Sutherland  a.  Bradner,  IIG 
Qavit,  18  Conn.  522.  N.  T.  410. 

'  See    Second    National    Bonk   v.        Bat  perbap*  only  the  creditors  apoa 

Brady,   and    Lynde    r.    McOregor,  nt  whom  fraud  has  been  practised  or  at- 

■npra.    There  would  be  no  eon^dera*  tempted,  where  but  part  are  aubjecta  of 

tiou  for  uotea  aiecuted  to  give  color  for  it,  as  e.  g.  a  class  of  preferred  enditon 
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real  effect  of  the  statutes,  under  the  general  tenor  of  the  deci- 
sions  of  the  courts,  is  this :  The  statute,  notwithstanding  the 
strong  language  of  the  Legislature,  is  construed  as  falling 
short  of  making  the  fraudulent  convejance  void  in  all  re- 
spects ;  the  grantee  is  deemed  to  have  taken  a  title,  but  sub- 
ject to  the  right  of  the  creditor,^  as  far  as  may  be  necessary 
for  the  purpose  of  his  demand,  to  levy  execution  upon  the 
property  directly,  that  is,  without  calling  upon  the  courts 
specifically  to  annul  the  conveyance.'  This,  it  seems,  the 
creditor  could  not  do  but  for  the  statutes;  the  very  first 
case  ^  in  the  Reports,  a  case  contemporaneous  with  the  stat- 
ute of  18th  Elizabeth,  and  hence  when  the  common  law 
principle  was  fresh,  indicates  as  much.  Thus  the  statutes 
have  conferred  a  distinctive  right,  it  may  be  of  very  great 


in  an  aadgnment,  ooald  upset  the  tnns-  arises.  See  Niver  v.  Crane,  98  N.  Y. 
action.  See  Powers  v,  Qnydon,  10  40  ;  Mulford  v.  Peterson,  85  N.  J.  127, 
Bosw.  630,  645  et  seq.  Robertson,  J.  183  ;  ante,  pp.  123-127.  In  soma 
See  ante,  pp.  815,  894,  note.  states  the  right  to  levy  upon    prop- 

^  The  grantee  has  rights  against  the  erty  fraudulently  conveyed  is  treated  as 
grantor's  creditors  ;  he  may  insist  that  given  by  special  statutes.  Sherman  v, 
they  shaU  pursue  their  remedy  accord-    Davis,   137    Mass.  182.       Where  the 

ing  to  law  ;  aud  he  may  object  to  fraud-  grantee  pays  part  of  the  purchase  price, 

nlent  execution  sales^  as  e.  g.  where  the  but  for  no  distinct  or  specific  interest, 

property  was  sold  at  a  grossly  inade-  the  property  cannot  be  taken  on  eze- 

quate  price.      Miller  v,   Koertge,    70  cution  by  the  crediton  of  the  defreud- 

Tezas,  162.     But  see  as  to  gross  inade-  ing  grantor,   if   the   grantee  was  not 

quacy  at  execution  sale,  O'Callaghan  v.  privy  to  the  fraud.    Snow  v.  Paine^  114 

0*Callaghan,  9    111.  228.     The  grantee  Mass.  520. 

too  may  redeem  after  execution  sale  of        *  Dyer,  294  b,  12  ft  13  Eliz.,  partly 

the  property,  on  the  same  footing  upon  before  and  partly  after  the  statute.   See 

which  Uie  grantor  could  have  done  so  ante,  p.   895,  note.    The  fact  that  a 

had  not  the  fraudulent  conveyance  been  legal  title  is  conferred  upon  the  grantee 

made.      Sewall  v.   Sewall,   189  Mass.  shows  this ;   and  that  a  legal  title  is 

157  ;  8.  0.  180  Mass.  201.  conferred  is  shown  by  the  one  fact  (ii 

'  See  e.  g.  Scott  v.  Scott,  85  Ky.  there  were  no  other)  that  the  grantee, 

885.     Hence  a  purchaser  at  execution  though  taking  in  fraud,  can  himself 

sale  can  bring  ejectment     Flewellan  v.  pass  a  perfect  title.    If  he  took  nothing 

Crane,  58  Ala.  627.    See  Carter  v.  Gas-  whatever,  he  could  pass  nothing  (except 

tlebury,  5  Ala.  277.    V^here  the  debtor  by  estoppel  upon  himself).     Neal  v, 

has  bought  property  and  had  the  title  Gregory,  19  Fla.  856. 
made  to  another,  a  different  question 
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value,  though  a  procedural  right,  upoa  the  creditor.  The 
question  then  is,  whether  this  right  can  be  taken  irom  the 
creditor,  without  his  consent,  except  by  some  act  which 
the  law,  by  general  agreement,  such  as  sale  to  a  bona  fide 
purchaser  for  value,^  treats  as  cleai'ly  valid. 

Let  the  following  case  be  supposed :  A  is  creditor  of  B ; 
B  sells  a  horse  to  G,  but  retains  possession,  the  transaction 
being  in  a  state  in  which  retaining  possession  makes  a  con- 
clusive case  of  fraud,  as  in  Connecticut.  Can  the  right  which 
the  statute  has  conferred  on  A,  to  take  the  horse  on  execution , 
be  taken  away  by  B's  delivering  the  horse  to  C,  before  A's 
levy  and  without  A's  consent  ?  The  cases  ^  which  have  an- 
swered this  question  in  the  affirmative  have  not,  it  is  believed, 
given  full  consideration  to  the  fact  that  the  statute  has  act- 
ually conferred  rights  upon  A.^ 

Let  another  case  be  put :  B,  the  debtor,  makes  a  convey- 
ance of  land,  fraudulent  by  reason  of  a  particular  provision, 
to  G,  who  participates  in  the  fraud;  instead  of  obtaining  a 
reconveyance  from  C,*  and  then  lawfully  conveying  the  same 
land,  B,  with  C's  consent,  but  without  consent  of  A,  the  credi- 
tor, cancels  the  objectionable  provision.  Will  this  make  the 
conveyance  good  against  A  ?     It  would  not  be  difficult  to 

^  This  itself  is  Rometimes  spoken  of        *  Edwards  v.  Sonoma  Bank,  59  CaL 

as  a  purging  of  fraud.     Oriental  Bank  148. 

V.  Haskins,  8  Met  832,  840  ;  Johnson        *  Supra,   p.  408.     Where  a  person 

o.   Gibson,   116  lU.  294.    But  if  the  summoned  in  as  trustee  (garnishee)  has 

property   come   back    again   into  the  received  property  under  circumstances 

hands  of  the  first  grantee,  who  could  indicatire  of  fraud,  such  as  to  fix  him 

not   hold  it,   the   old  taint   attaches  with  the  character  of  trustee,  but  before 

again.     Johnson  v.  Gibson,  supra ;   2  service  on  him  he  has  paid  debts  of  the 

Pomeroy's  Equity,  §  754  ;   Allison  v.  principal  equal    to   the  value  of  the 

Hagan,  12  Nev.  88.  goods,  it  is  held  that  he  is  entitled  to  a 

*  Gibbert  v.  Decker,  58  Conn.  401,  discharge ;  the  fraud  has  been  puiged. 

and  cases  cited  for  and  against  that  Thomas  v.   Goodwin,   12    Mass.    140 ; 

decision.    See  ante,  p.  889,  note.     Car-  Hutchins  v.   Sprague,   4  N.  H.  469 ; 

penter  v.  Mayer,  5  Watts,  483,  Gardi-  Oriental  Bank  o.  Haskins^  8  Met  832; 

ner  v.  Tubbs,  21  Wend.  169,  and  other  840. 
cases  there  cited,  support  the  text ;  but 
they  aie  denied  in  Gibbert  v.  Decker. 
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answer  this  in  the  affirmative  if  no  rights  were  conferred  by 
the  statute  upon  or  have  otherwise  been  acquired  by  ^  A, 
and  if  the  original  conveyance  were  absolutely  void ;  for 
then  the  subsequent  act  of  cancellation  and  delivering  the 
deed  in  the  new  form  might  be  treated  as  a  fresh  and  lawful 
alienation,'  an  alienation  at  the  worst  in  which  a  mistake  had 
been  corrected.  But  under  the  statute  A  acquired  the  valu- 
able right  of  levying  upon  that  land;  and  that  right  none 
should  be  allowed  to  take  from  him  without  his  consent,  ex- 
cept in  a  way  admittedly  proper.^  Besides,  the  case  is  a 
conveyance  of  land,  which  must  be  by  deed  recorded ;  and  if 
so  effected  in  fact,  the  title  passed  to  the  grantee,  and  could 
not  be  passed  back  except  by  deed  recorded,^  —  cancellation 

^  Sutherland  v.  Bradner,  115  N.  T.         But  such  b  case  is  not  a  case  of 

410.  fraud  ;   the  only  ground  of  objection 

*  Comp.  Rowley  v.  Bice,  11  Met.  (and  that,  at  law)  to  a  mortgage  of 
333,  where  it  is  declared  in  regard  to  a  identified  property  not  yet  acquired  is 
mortgage,  objectionable  only  upon  the  that  the  deed  has,  as  to  such  property, 
ground  that  it  is  intended  to  cover  nothing  to  operate  upon.  One  cannot 
after-acquired  property,  that  it  may  not  convey  what  one  has  not.  (A  general 
be  necessary  that  a  new  act  should  be  covenant  of  warranty  in  the  case  of 
done  when  the  property  is  acquired,  land  would  make  the  warranty  good  at 
further  than  for  the  mortgagee  to  take  law  ;  probably  also  in  the  case  of  per- 
possession  in  accordance  with  a  power  sonalty.  Bigelow,  Estoppel,  412  (land), 
in  the  mortgage.  Such  taking  posses-  446  (personalty),  5th  ed.)  To  validate 
sion  will  itself,  it  is  held,  make  the  a  fraudulent  mortgage  of  existing  prop- 
mortgage  eflfective,  as  to  the  new  prop-  erty  is  a  different  thing ;  that  should 
erty,  against  third  persons  claiming  by  require  the  consent  of  the  person  upon 
later  attachment  or  conveyance.  Deer-  whom  the  fraud  was  practised, 
ing  V.  Cobb,  74  Maine,  382,  citing  •  Gable  v.  Williams,  59  Md.  46  ; 
Hope  V,  Hayley,  5  £1.  &  B.  830  ;  Carll  v.  Emery,  148  Mass.  32. 
Moody  V.  Wright,  18  Met.  17,  32 ;  *  Trull  «.  Skinner,  17  Pick.  213, 
Chase  v,  Denny,  180  Mass.  666  ;  Cook  215 ;  Smith  v,  Cockrell,  66  Ala.  64  ; 
V,  Corthell,  11  R.  I.  483  ;  Walker  p.  Kimball  v.  Greig,  47  Ala.  230  ;  Dukes 
Vaughn,  33  Conn.  577,  583  ;  Jones,  v.  Spangler,  35  Ohio  St.  119  ;  Jeffers  v. 
Chattel  Mortgages,  §§  160,  167.  In-  Philo,  lb.  173.  But  between  the  parties 
deed  equity  would  specifically  enforce  the  transaction  may  work  an  estoppel, 
the  mortgage  in  respect  of  the  new  Trull  v.  Skinner,  supra.  Bigelow,  Es- 
property,  as  soon  as  acquired,  if  it  has  toppel,  578,  5th  ed.  See  also  Tyler  v. 
been  sufficiently  described.  Holroyd  v,  Tyler,  126  111.  525.  On  the  right  of  a 
Marshall,  10  H.  L.  Cas.  191,  211,  Lord  grantee  to  reconvey  see  end  of  this 
Westbnry.  chapter. 
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would  not  meet  the  requirement  of  the  law,^  regardless  of  the 
question  of  rights  conferred  by  the  statute.  And  further, 
cancellation  would  not  affect  the  registry ;  which  is  the  real 
evidence  of  title,  as  to  third  persons. 

The  last  consideration  would  not  apply  to  the  case  of  a 
conveyance  of  chattels  not  requiring  registration ;  aud  it  may 
be  urged  that  in  such  cases,  assuming  that  all  persons  who 
were  or  have  since  become  parties  to  the  transaction,  agree 
to  have  the  objectionable  clause  cancelled  and  do  cancel  it, 
the  fact  that  the  statutes  have  given  no  more  than  a  pro- 
cedural right  ^  should  not  debar  the  parties  from  undoing  the 
mischief  in  the  shortest  way.  This  is  an  argument  from 
justice,  which  indeed,  at  bottom,  is  the  real  argument  in  all 
these  cases  of  attempted  purging  of  fraud.  But  it  will  be 
observed  that  the  case  does  not  concern  the  debtor,  for  whom 
sympathy  is  sometimes  awakened.  It  is  a  contest  between 
creditors  trying  to  outrun  each  other,  or  between  a  creditor 
and  a  purchaser ;  in  the  first  of  which  cases  the  creditors  are 
all  alike  unsecured  (a  lien  creditor  could  look  on  uncon- 
cerned),' and  hence  on  a  common  footing  of  right;  in  the 
second  of  the  cases  the  purchaser  is  in  substantially  the  same 
situation,  since  he  is  not  a  bona  fide  purchaser  for  value. 
Under  these  circumstances  the  creditor  who  stands  upon  the 
statute  against  fraud  may  well  be  preferred  to  a  person  who 
is  either  a  wrongdoer  or  at  best  but  a  volunteer ;  for  the  re- 
sult, according  to  familiar  doctrines  of  equity,  will  be  to  pre- 
serve that  equality  between  the  unsecured  creditors  which  is 
justice ;  the  creditor-under-the-statute,  by  prevailing,  will,  in 
the  ordinary  case  of  an  insolvency,  bring  the  fund  into  court 

1  Bespoas  v.  Jodos,  102  N.  Car.  6.  upon   tlie   crediton    any    sabstantiYa 

Before   regiatration  the    parties,  it  is  rights  in  the  property.    Ante,  pp.  46, 

held,  may  change  the  deed  at  will.   lb. ;  59,  60,  66 ;    Moore  v.  Bease,  43  Cal. 

Davis  «.  Inscoe,  84  N.  Car.  896.    Sed  511. 

quere  if  the  deed,  being  daly  delivered,         *  So  far  as  his  lien  extended  ;  be- 

was  fraudulent  against  creditors.  yond  that  he  would  be  on  a  level  with 

*  The  statutes   have  not  conferred  the  rest,  and  entitled  to  no  advantage. 
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for  equal  distribution  among  all  the  creditors,  the  grantee 
the  debtor,  though  guilty,  it  may  be,  of  fraud,  still  bell 
entitled  to  his  share.^  On  the  whole  it  is  difficult  to  susta 
the  doctrine  of  purging  fraud,  in  its  ordinary  manifostatioi 
and  it  is  better  to  leave  the  parties  to  the  unlawful  transactic 
in  the  meshes  of  their  own  net.^ 

The  conclusion  here  reached  has  been  fully  maintained  I 
not  a  few  well-considered  decisions ;  ^  most  of  them  being  i 
cases  of  the  mortgage  of  goods  in  trade,  in  which  the  mor 
gage,  or  a  contemporaneous  oral  agreement  or  understandin( 
has  given  to  the  mortgagor  the  right  to  retain  and  use  th 
property  for  his  own  purposes;  in  this  state  of  things  th 
mortgagor  at  some  later  time,  before  levy  by  other  crediton 
turning  the  property  over  to  the  mortgagee  without  reserve 
But  there  are  other  decisions  which  have  declared  that  sucl 
act  purges  the  frauds     In  cases  in  which  there  arises  n< 
more  than  a  prima  facie  presumption  of  fraud,  as  where 
apart  from  statute,  a  mortgage  of  goods  gives  to  the  mort 
gagor  the  right  of  possession,  it  is  generally  held  that  the  pre 
sumed  fr^ud  may  be  purged  by  surrender  of  possession  to  the 

1  Ante,  pp.  89,  97,  98,   104.     See  that  if  it  appeared  at  the  time  of  filing 

Alabama  Warehouse  Co.  v.  Jones,  62  the  biU  the  debtor  had  become  abun- 

Ala.   650.     The  rule  is  otherwise  by  dantly  able  to  make  the  gift,  the  courl 

statute  in  some  states,  at  least  as  to  might  so  frame  its  decree  as  to  save  th( 

subsequent  creditors  ;  and  in  some  it  property  to  the  grantee,  while  securing 

may  have  been  overlooked.    See  Todd  the  creditor  at  the  same  time.      Sec 

V.  Neal,  49  Ala.  266.  ante,  p.  81,  note. 

*  In  Goodman  v.  Wineland,  61  Md.         «  Blakeslee  v.  Rossman,  44  Wis.  550; 

449,  it  accordingly  was  held   that  a  8.  c.  43  Wis.  116 ;  Stein  v.  Munch,  24 

Toluntary  conveyance,  invalid  against  Minn.    890 ;    Delaware  v.  Ensign,    21 

ereditors  when  made,  would  not  become  Barb.  85  ;  Janvrin  v.  Fogg,  49  N.  H. 

valid  by  subsequent  appreciation  in  the  840  *,    Edwards  v,  Sonoma    Bank,   5S 

value  of  the  debtor's  property.     'The  Cal.  148.     See  also  Watson  v.  Rogers, 

jurisdiction  of  a  court  of  equity  thus  58  Cal.  401 ;  Franklin  r.  Gummersell, 

established  is  not  thereafter  contingent  9  Mo.  App.  84. 

upon  the  fluctuation  that  may  attend         *  First  National  Bank  v.  Anderson, 

the  value  of   the   grantor's  property.  24  Minn.  485  (perhaps  not  opposed  to 

Otherwise  the  creditor  from  day  to  day  Stein  v.  Munch,  supra);  Read  r.  Wilson, 

might  in  turn  have,  lose,  and  regain  22  111.  877 ;  Brown  v.  Webb,  20  Ohio, 

his  right  to  proceed.'   But  it  was  added  889.    Further  see  ante,  p.  251. 
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mortgagee  before  proceedingn  by  other  creditors.^  It  would 
perhaps  be  thought  to  be  prcBsing  the  matter  too  far  to  apply 
the  foregoing  considerations  against  purging  fraud  to  that 
case.  But  even  in  such  a  case  if  creditors  have  acquired  spe- 
cific rights  since  the  transaction,  as  by  judgment  hen  upon 
the  property,  it  seems  that  the  fraud  could  not  be  purged 
without  their  consent.^ 

§  4.  Fraud  bt  Misrepresentation  distingoibhed  ;  '  Void  and 
Voidable.' 

There  is  an  important  distinction  between  the  effect  of 
fraud  under  the  statute  of  Elizabeth  and  its  American  coun- 
terparts and  fraud  in  the  way  of  fraudulent  representations ; 
a  fraudulent  conveyance  effected  under  the  last-named  influ- 
ence is  not  tlie  same  thing,  either  in  form  or  in  effect,  as  a 
fraudulent  conveyance  under  the  statute  of  Elizabeth.  The 
former  is  ordinarily  voidable  only ;"  the  statute  declares  the 
latter  to  be  void.  Now  it  is  true  that  the  term  *  void '  in  the 
statute  is  constantly  construed  as  having  the  sense  of  '  voida- 
ble ; '  but  that  ia  for  certain  purposes  only,  not  for  all  pur- 
poses.    And  that  we  have  seen. 

The  distinction  between  fraud  under  the  statute  and  fraud 
in  the  way  of  deception  is  however  an  example  of  the  familiar 
but  misleading  rule  that,  while  statute  may  render  a  trans- 
action void  for  fraud,  the  common  law  renders  transactions 
tainted  with  fraud  voidable  only ;  but  that  rule,  at  all  events 
when  so  stated,  turns  upon  an  accident.  The  frauds  with 
which  the  common  law  lias  to  deal  are  generally  cases  of 
'  deception,'  in  the  sense  in  which  that  term  is  used  in  this 

'  Admns  c.  Whetler,  10  Pick.  196 ;  Ml,  affinned  9  N.   Y.  112  ;   Gstes  o. 

Butlett  V.  WiUUms,  1  Pick.  2S8  i  ante,  Andrews,  37  S.  Y.  eS7  ;  Schwartz  v. 

pp.  S39,  340.  Sontter,    41   Hnu,    323,    affinned    IDS 

«  That    IB    dearly  tme    where   the  N.  Y.  883  ;  Furrow  b.  Hsyts,  61  Md. 

transaction    was     frandalent    per    ae.  498 ;  Whitaker  v.  'Williams,  20  Conn. 

Sutherland  d.  Brsdner,  IIG  N.  Y.  41G,  68  ;  Whitaker  r.  GsTit,  18  Conn.  622. 
citing  Foater  v.  WiUiama,  6  How.  Pr.         •  ToL  1,  p.  017. 
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book,  i.  e.  in  contracts,  sales,  and  the  like  between  the*de{raud- 
ing  and  the  defrauded  party.  In  these  cases  there  is  ordina- 
rily a  union  of  minds,  and  therefore  a  contract  or  a  sale ;  and 
the  fraud  has  the  effect  only  of  giving  to  the  defrauded  party 
a  right  of  rescission.^  But  fraud  may  go  deeper  than  this, 
and  prevent  the  creation  of  any  agreement ;  in  which  case  the 
common  law  will  pronounce  just  as  strongly  as  could  any 
statute.^ 

In  regard  to  questions  touching  *  circumvention '  however, 
such  as  cases  like  those  contemplated  by  the  statute  of  the 
13th  Elizabeth,  it  is  not  clear  whether  there  is  any  difference 
between  the  effect  of  the  statute  and  the  common  law;  a 
matter  to  which  a  moment's  attention  may  in  this  connec- 
tion justly  be  given.  The  statute  makes  a  conveyance  falling 
within  its  meaning  really  '  void '  for  some  purposes ;  thus  it 
is  not  necessary  for  the  creditor  to  go  into  equity,  unless 
other  facts  require,  to  set  aside  the  conveyance ;  against  the 
creditor  the  conveyance  is  inoperative,  to  the  extent  of  his 
claim;  he  may  levy  directly.^  In  a  case  of  the  sort  however, 
falling  just  without  the  terms  of  the  statutes  and  so  within 
common  law  principles,  is  the  doctrine  that  the  statute  of 
Elizabeth  is  an  affirmance  of  the  common  law  an  expression 
of  the  rule  governing  the  case  ?    There  is  no  reason  in  the 

1  Vol.  1,  p.  73.  This  right  is  giyen  by  special  statute  in 

*  Vol.  1,  pp.  617  et  seq.  some  states.     Hanna  v.  Aebker,  84  Ind. 

*  See  e.  g.  Dyer,  294  b,  same  year  411.  The  creditor  may  first  take  the 
as  the  Stat,  of  13  Eli;:. ;  Doe  d.  property  on  execution  at  law  and  then 
Grimsby  v.  Ball,  11  Mees.  &  W.  531  ;  go  into  equity,  and  have  the  title 
Sax  ton  V.  Conny,  8  L.  R.  Ir.  216 ;  quieted  if  necessary.  Howland  v. 
Campbell  v.  Jones,  25  Minn.  155  ;  Par-  Enox,  59  Iowa,  46  ;  Lionberger  v, 
tee  V.  Mathews,  53  Miss.  140  ;  Pierce  Baker,  88  Mo.  447.  Or  he  may  at  the 
V.  Hill,  35  Mich.  194 ;  Enox  v.  Mc-  outset  have  the  deed  set  aside  and  the 
Farren,  4  Colo.  586  ;  Jacoby's  Appeal,  land  subjected  to  payment.    Lionberger 

67  Pcnn.  St.  484  ;    Pettus  v.  Glover,  v.  Baker  and  Partee  v.  Mathews,  supra. 

68  Ala.  417  ;  Ryland  v.  Callison,  54  The  rule  of  the  text  does  not  prevail 
Mo.  513;  Russell  v.  Dyer,  33  N.  H.  in  Louisiana.  Yocum  v.  Bullit,  6 
186 ;  Fowler  v.  Trebein,  16  Ohio  St.  Mart.  N.  8.  137.  See  8.  0.  17  Am. 
493 :  Jackson  v,  Myers,  11  Wend.  535.  Dec.  187,  and  note. 
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nature  of  things  why  it  should  not  be  so.  This  is  not  a  case 
of  a  transaction  between  the  party  defrauding  and  the  party  de- 
frauded, of  which,  accordingly,  it  could  be  said  that  there  has 
been  a  union  of  minds ;  the  creditor  has  never  even  presump- 
tively bargained  away  his  right  to  look  to  the  property. 

There  is  however  some  reference  to  a  distinction  between  the 
statute  and  the  common  law  in  a  case^  of  importance  in  New 
York,  in  which  partnership  effects  of  an  insolvent  firm  had 
been  assigned  with  preference  of  private  debts  due  by  one  of 
the  partners.  The  Supreme  Court  of  the  state  had  taken  the 
position  that  this  violated  no  statute,  but  only  a  principle  of 
the  common  law  (that  partnership  creditors  have  priority  over 
private  creditors),  and  therefore  that  the  assignment  as  a 
whole  was  not  invalidated.  But  the  Court  of  Appeals,  not 
denying  the  validity  of  such  a  distinction  in  itself,  held  that 
the  provision  was  a  violation  of  the  statute  against  fraudulent 
conveyances.* 

§  5.  Mergeb. 

The  statute  is  not  to  be  treated  as  penal,  in  its  civil  admin- 
istration ;  hence  as  we  have  seen  debtors  are  not  to  be  deprived 
of  the  benefit  of  the  exemption  laws  because  they  have  con- 
veyed exempt  property  with  intent  to  defraud.^  Nor  can  the 
doctrine  of  merger  be  invoked  by  creditors  who  have  shown 
that  the  conveyance  in  question  was  made  with  intent  to  de- 
fraud, so  as  to  connect  with  the  estate  conveyed  another  es- 
tate already  in  the  grantee  and  not  affected  with  the  taint ; 
though  for  other  purposes  the  two  estates  might  merge  into 
one.    Thus  a  husband  conveys  to  his  wife  in  fee  a  piece  of 

^  Wilson  V.  Bobertson,  21   N.   T.  therefore  be  said  to  be  made  in  trast 

587.  for  the  nee  of  one  of  the  assignora.' 

^  It  was  also  deemed  to  come  within  Wright,  J.  at  p.  589.    The  statnte  re- 

2  R.  S.  135,  §  1.     '  The  assignment  is  ferred  to  is  the  ancient  act  of  3  Hen. 

made  for  the  benefit  of  Crocker,  as  its  Yll.  c.  4,  as  adopted  in  New  ToriL 

purpose  is  to  liquidate  and  dischai^  See  ante,  pp.  22,  208. 
his  individual  debts.    The  transfer  may        *  Ante,  pp.  51  et  aeq. 
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land,  in  fraud  of  his  creditors,  the  wife  being  a  volunteer  or 
participating  in  th6  fraud;  the  wife's  dower  does  not  now 
merge  with  the  larger  estate  conveyed  to  her,  for  the  purposes 
of  the  husband's  creditors,  so  as  to  enable  them  to  take  the 
whole.^ 

§  6.    CONVETANCES  GOOD   INTER  PaBTES. 

The  statutes,  as  we  have  seen,  invalidate  the  fraudulent 
alienation  only  for  the  purposes  of  the  creditors;  so  they 
declare  in  terms,  and  so  the  courts  have  time  and  again  de- 
clared.^ Long  ago  Sir  Wm.  Grant  said  of  a  marriage  settle- 
ment made  in  fraud  of  creditors,  that  the  deed  was  void  only 
against  creditors ;  it  was  only  to  the  extent  to  which  it  might 
be  necessary  to  go  for  their  satisfaction  that  the  deed  was  to 
be  treated  as  if  it  had  not  been  made.  To  every  other  pur- 
pose it  was  good ;  ^  satisfy  the  creditors,  and  the  settlement 
stands.'  ^  Of  course  the  statute  itself  has  no  effect  upon  ex- 
ecutory contracts  touching  the  fraudulent  conveyance,  between 
the  parties  to  the  same,  such  as  colorable  notes  given  for  pur- 
chase-price;  ^  but  it  seems  that  when  the  property  fraudu- 

1  Malloney  v.  Horan,  49  N.  Y.  111.  son,  65  Miss.  204 ;  Sewall  r.  Sewall, 
Folger,  J.  :  When  *the  deed  has  been  139  Mass.  157;  s.  c.  130  Mass.  201, 
avoided  by  the  conrt,  and  the  property  allowing  the  grantee  to  redeem  after  ex- 
restored  for  the  benefit  of  creditors,  the  ecution  sale,  as  the  grantor  might  have 
further  penalty  will  not  be  inflicted  of  done  if  no  conveyance  had  been  madf^. 
the  loss  of  another  interest  upon  the  '  Curtis  v.  Price,  12  Yes.  103,  106, 
ground  of  a  merger.  Roberts  v.  Jack-  ante,  p.  68,  note  ;  Allen  v.  Ashley 
son,  1  Wend.  478.'  School  Fund,  102  Mass.  262. 

^  See  the  collection  of  cases  on  p.  6B,         *  The    courts   generally  hold   such 

note.      Further,   Zuver  v,   Clark,   104  agreements    binding,    if    the    plaintiff 

Penn.   St.   222  ;    Haak's  Appeal,    100  does  not  find  it  necessary  to  show  the 

Penn.  St.  69 ;  Gill  v,  Henry,  96  Penn.  fraud  in  his  declaration.      Vol.   1,  p. 

St.  888  ;   Harris  v,  Harris,  28  Gratt.  206  ;    Swan  v.   Scott,   11  Serg.  k  R. 

787  ;    Roberts    v.   Lund,    46  Vt.   82  ;  164  ;  Evans  v.  Dravo,  24  Penn.  St.  62  ; 

Horn  V.  Star  Foundry  Co.  23  W.  Va.  Carpenter  v,  McClure,  39  Vt.  9 ;  Davis 

622 ;    Davy  t;.   Eelley,  66  Wis.  452  ;  v.  Mitchell,  84  Cal.  81  ;  Dyer  v.  Homer, 

Butler  V.  Moore,  73  Maine,  161  ;  Beebe  22  Pick.  253  ;  Harvey  v.  Vamey,  98 

V.   Saulter,    87  111.   618  ;   Douglass  v.  Mass.   118  ;   Davy  v.  Eelley,  66  Wis. 

Dunlap,  10  Ohio,  162  ;  Gary  v.  Jacob-  452 ;  Begbie  t^.  Phosphate  Sewage  Co. 
VOL.  II. —  27 
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lently  conveyed  is  taken  and  appropriated  entirely  to  the 
payment  of  creditors,  there  is  a  failure  of  consideration  for 
any  actual  or  colorable  promise  to  pay  by  the  grantee,  so  that 
he  can  defend  suit  for  the  price.' 

§  7.   Dower. 

What  will  be  the  effect  of  the  success  of  the  creditor  in 
impeaching  a  conTeyauce  of  land  by  his  debtor,  with  release 
of  dower,  upon  the  right  of  dower  —  a  question  already  con* 
sidered  in  another  connection  ?  It  has  been  held  that  this 
right  is  now  revived,  on  the  ground  that  the  grant  itself  has 
failed.'  But  it  is,  or  may  be,  a  mistake  to  say  that  the  grant 
has  failed;  the  grant  is  good,  subject  only  to  the  creditor's 
right  of  satisfying  his  debt.'  Mow  the  creditor  cannot  have 
satisfaction  of  the  husband's  debt  out  of  tlie  wife's  estate;* 
the  wife's  release  of  dower  must  therefore  remain  good  to  the 
grantee,  though  all  the  rest  of  the  estate  be  taken  by  the  cred- 
itor. The  wife's  release  of  dower  does  not,  it  is  true,  operate 
at  common  law  by  way  of  grant ;  but  It  does  operate  by  way 
of  estoppel  upon  her,  which  is  equally  effectual.'  This  sup- 
poses that  the  grantee  has  practised  no  fraud  or  other  wrong 
touching  the  conveyance.* 

§  8.  Lien  Creditors. 

The  statute,  in  rendering  void  a  conveyance,  renders  it  void 
in  favor  of  those  creditors  who  have  no  Hen  (escept  such  as 
may  be  created  by  a  judgment  or  by  return  of  execution  un- 
satisfied) upon  the  property ;  towards  a  creditor  who  is  fully 
secured  by  a  lien  upon  it  the  statute  against  fraudulent  con- 


L.  R.  10  Q.  B.  401  ;  s.  o.  1  Q.  B.  D. 
679.  But  nee  Davis  v.  Sittig,  en  Texas, 
497,  itenjing  seveml  of  these  cases. 

'  Dypr  r.  Homer,  gopra. 

*  Bohuinon  V.  Combs,  97  Mo.  416  ; 
Lochett  V.  James.  S  Busb,  2S;  Wood- 
trorth  V.  Paige,  fi  Ohio  St.  70. 


•  Ante,  p.  (18. 

•  or  course  therefore  the  widow  of 
the  grantor  will  [irernil  on  the  qucstian 
of  liowpr  OTsr  any  clsim  of  cteditora  of 
the  hnsbsnd.     Ante.  p.  Sfl. 

'  See  ante,  pp.  S5-6S. 

•  Ante,  p.  67. 
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yejances  is  apparently  unnecessary,  and  it  is  lield  in  England 
and  in  this  country  to  be  inoperative.^*  That  is  to  say,  the 
fraudulent  conveyance  is  good  against  the  holder  of  the  lien ; 
the  lien  binding  the  property  of  course  in  the  hands  of  the 
grantee,  and  of  all  subsequent  holders.^  The  consequence 
of  this  doctrine  is  that  upon  a  fraudulent  conveyance  of  the 
property  the  lien  creditor  must  treat  the  conveyance  as  valid, 
while  the  general  creditors  may  treat  it  as  invalid,  and  can 
exclude  the  lien  creditor  from  participating  in  the  proceeds  of 
the  sale ; '  so  if  the  property  is  sold  to  satisfy  the  lien,  the 
buyer  must  admit  the  validity  of  the  debtor's  conveyance ; 
while  if  it  is  sold  under  execution  on  behalf  of  a  general  cred- 
itor, the  buyer  acquires  the  right  to  avoid  the  conveyance.* 
Again  the  lien  would  hold  even  against  a  bona  fide  purchaser 
for  value,  while  such  a  purchaser  would  take  the  property 
clear  of  the  claims  of  the  general  creditors.  Of  course  the 
sale,  whether  by  the  lien  creditor  or  by  a  general  creditor,  in 
no  way  disturbs  prior  valid  liens.^ 

§  9.  Following  Funds. 

Another  consequence  of  establishing  the  fraudulent  intent 
is  that  the  property  can  be  followed  in  the  hands  of  all  vol- 

'  Ante,  p.  164  ;  George  v.  Milbanke,    sell  or  give  away  his  land,  and  if  he 

9  Yea.  190,  19G  ;  Harman  v.  Richards,     does  so  fraudulently  the  grantee's  title 

10  Hare,  81  ;  Zuver  v.  Clark,  104  Penn.  is  good  against  all  the  world  except 
St.  222  ;  Haak's  Appeal,  100  Penn.  St.  creditors  and  persons  intended  to  be 
59  ;  Armington  v.  Ran,  ib.  168  ;  Fish-  hindered,  delayed,  or  defrauded.  A 
er's  Appeal,  33  Penn.  St  294  ;  Byrod's  prior  lien  creditor  is  not  such  a  per- 
Appeal,  81  Penn.  St.  241  ;  McMinn  v,  son.'  Compare  Mathews  v.  Mobile 
Whelan,  27  Cal.  800.     Trunkey,  J.  in  Ins.  Co.  75  Ala.  85. 

Armington  v.  Kan  :  *  Haak's  Appeal ...         *  Haak's  Appeal,  supra, 
was  governed  by  the  controlling  princi-         *  Haak's  Appeal,  supra  ;  Bjrrod's  Ap- 
ple in  this  case,  namely,  a  prior  Hen  cred-  peal,   supra;    Fisher's  Appeal,  supra; 
itor  cannot  question  the  validity  of  his  Hoffman's  Appeal,  supra  ;  Dungan's  Ap- 
debtor's  conveyance.   This  is  plain  from  j^eal,  88  Penn.  St.  414. 
the  terms  of  the  statute  relating  to  frau-         *  Zuver  v.  Clark,  supra  ;    Jacoby's 
dulent  conveyances,  and  accords  with  Appeal,  67  Penn.  St.  434  ;  Hoffman's 
the  decisions  in  Pennsylvania.      The  Appeal,  44  Penn.  St.  95. 
debtor  conveys  subject  to  the  lien.    He        *  Gases  in  note  8. 
has  a  right,  upon  such  oonditio%  to 
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unteers,  such  as  grantees  without  valuable  consideration.^ 
their  or  the  debtor's  heirs,  distributees,  legatees,  devisees, 
and  the  like,^  and  volunteers  under  them^  and  of  purchasers 
with  notice  (participation  as  distinguished  from  notice  is  re- 
quired against  purchasers  for  value  in  some  states^),  and  that 
the  proceeds  of  sale,  of  whatever  kind,  received  from  a  bona 
fide  purchaser  for  value  can  be  taken,  with  perhaps  a  single 
exception,  in  the  hands  of  the  same  persons.^    Nor  has  the 

^  Chamber!  in  v.  Jones,  114  Ind.  458.  against  the  creditors  though  he  receive 

£.  g.  executors  or  trustees  of  the  debtor,  it  from  a  bona  fide  purchaser  for  value. 

Doe  V,  Fallows,  2  Tyrwh.  460.  Johnson  v,   Gibson,   116  111.   294 ;    2 

^  For  a  special  case  see  Jones  v,  Mc  Pomeroy,    Equity,  §  764  ;   Allison  v. 

Cleod,  61  Ga.  602,  where  a  creditor  of  Hagan.  12  Nev.  88. 

his  deceased  debtor  called  to  account  *  Hill  v.   Ahern,    135    Mass.    158  ; 

one  who,   since  the  death,    had  been  vol.  1,  pp.  60,  131,  386. 

taking  the  rents  and  profits   of   land  *  Heath  v.  Page,  63  Penn.  St.  108 ; 

fraudulently  conveyed  by  the  debtor.  Ferguson  v.  Hillman,  55  Wis.  181  ;  La 

s  New  V.  Oldfield,  110  111.  138;  Crosse  Bank  v.  Wilson,  74  Wis.  391; 
Keller  v.  Berry,  62  Cal.  488 ;  Gooch's  O'Connor  r.  Boylan,  49  Mich.  209  ; 
Case,  5  Coke,  60 ;  Apharry  v.  Boding-  Sloan  v.  Tony,  78  Mo.  623  ;  Bern- 
ham,  1  Croke  Eliz.  350.  But  not  heim  v.  Beer,  56  Miss.  149  ;  Mechanics' 
against  purchasers  for  value  without  Ins.  Co.  v.  Gerson,  38  La.  An.  310; 
notice,  as  e.  g.  under  antenuptial  mar-  Weil  v.  Lapeyre,  ib.  303  ;  Swinfonl  v. 
riage  settlement.  Richardson  v.  Horton,  Rogers,  23  Cal.  233  ;  Reeg  v.  Buniham, 
7  Beav.  112,  124  ;  Mathews  v.  Jones,  2  55  Mich.  39 ;  Smith  v.  Sands,  17  Neb. 
Anstr.  506  ;  Spackman  i;.  Timbrell,  8  498  ;  Risser  ».  RatLbuni,  71  Iowa,  113. 
Sim.  260 ;  Dilkes  v.  Broadroead,  2  De  G.  Agnew,  J.  in  Heath  v.  Page  :  '  As  the 
F.  &  J.  566.  See  also  Chapman  v.  case  stood  at  the  service  of  the  attach- 
Bradley,  33  Beav.  61  ;  8.  c.  4  De  G.  J.  roent,  J  H  held  the  proceeds  of  the  sale 
k  S.  71  ;  Coulson  v,  Alison,  2  Gitf.  to  M,  which  alone  can  represent  the 
279 ;  8.  c.  2  De  G.  F.  &  J.  521,  mar-  title  that  E  H  had  in  the  premises  ;  and 
riage  not  have  followed,  and  considera-  if  by  reason  of  the  fraudulent  convey- 
tion  therefore  failing.  May,  Fraudulent  ance  and  the  subsequent  conversion  of 
Conveyances,  333,  334,  2d  ed.  It  makes  the  land  into  money  by  a  sale  to  a  bona 
no  difference  how  many  successive  vol-  fide  purchaser  the  money  cannot  be  fol- 
unteers  or  purchasers  with  notice  there  lowed,  the  creditors  of  E  H  are  balked 
may  be.  Phillips  r.  Adair,  59  Ga.  871 ;  by  the  fraud,  and  the  statute  of  18th 
New  ».  Oldfield,  110  111.  138.  The  Elizabeth  rendered  abortive.  But  this 
creditors  can  follow  the  property  until  is  a  consequence  not  to  be  tolerated* 
it  reaches  the  hands  of  a  purchaser  for  while  the  only  fund  representing  E  H's 
value  in  good  faith.  interest  remains  in  the  hands  of  a  mere 

But  if  the  property  find  its  way  back  volunteer.* 
again  to  the  debtor's  grantee,  who  could  This  rule  applies  as  well  to  convey- 
not   hold    it,  he  cannot  hold  it  now  anoes  made  by  a  third  person  with  the 
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grantee  in  fraud  any  equity  in  respect  of  payments  made  by 
him  in  the  purchase  of  the  property;^  as  has  already  been 
stated  in  saying  that  the  conveyance  cannot  stand  for  the 
purpose  even  of  any  bona  fide  claim  against  the  debtor.^  The 
right  to  follow  the  property  stops  when  it  has  found  its  way 
into  the  hands  of  a  bona  fide  purchaser  for  value  or  has  be- 
come the  subject  of  a  valid  lien  without  notice.* 

The  possible  exception  above  referred  to  is  where  the  sale 
has  been  made  and  the  proceeds  received  by  a  married 
woman.  Can  the  property  of  a  married  woman,  being  a  vol- 
unteer or  participating  in  the  fraud,  be  held  in  such  a  case  ? 
In  Massachusetts,  New  Jersey,  and  elsewhere,  the  question 
has  been  answered  in  the  afiirmative.^  The  case  first  cited 
was  a  bill  in  equity  by  assignees  of  W,  an  insolvent  debtor, 
against  his  wife  and  a  purchaser  from  her.  W  had  conveyed 
property  in  fraud  of  his  creditors,  through  a  6iird  person,  to. 
his  wife ;  she  had  conveyed  it  to  the  other  defendant,  who 
claimed  to  be  a  purchaser  for  value  without  notice.  The  bill 
sought  to  recover  the  property  itself,  if  the  purchaser  par- 
debtor's  money.  Bernheim  v.  Beer,  Feary,  44  Mich.  89.  Special  statutes 
supra.  In  some  states  the  money  can  (see  the  case  jost  cited)  provide  for  such 
be  followed  into  homestead  property,  cases ;  but  the  general  statutes  against 
under  exemption  laws.  Shinn  v.  Mc-  fraudulent  conveyances  would  reach 
Pherson,  58  Cal.  596.  See  also  ante,  them, 
pp.  55  et  seq.  '  This  does  not  embrace  attaching  or 

If  there  were  no  proceeds,  that  1%  if  judgment  creditors.  Devoe  o.  Brandt, 
the  grantee  of  the  debtor  himself  convey  58  N.  Y.  462  ;  Schweizer  t;.  Tracy,  76 
the  property  voluntarily,  there  is  no  111.  345,  851.  See  vol.  1,  pp.  406,  407. 
redress  against  hiin,  according  to  the  *  Clark  v.  Jones,  5  Allen,  379  ;  Post 
weight  of  authority.  Tasker  v.  Moss,  v,  Stiger,  29  N.  J.  £q.  558  ;  Sloan  v. 
82  Ind.  62 ;  Austin  v.  Barrows,  41  Conn.  Torry,  78  Mo.  623  ;  Bernheim  v.  Beer, 
287  ;  Adler  v,  Fenton,  24  How.  407  ;  56  Miss.  149.  But  this  does  not  apply 
Lamb  v.  Stone,  11  Pick.  527.  Contra,  to  money  due  to  the  wife,  for  insurance 
Mott  V.  Danforth,  6  Watts,  304  ;  Kel-  effected  by  her  upon  buildings  volun- 
sey  V.  Murphy,  26  Penn.  St.  78.  See  tarily  conveyed  to  her  in  fraud  of  her 
vol.  1,  p.  69.  husband's  creditors  ;  that  would  not  bo 

1  Ferguson  v.  Hillman,  supra.  proceeds  of  the  property  conveyed  to 

^  Ante,  p.  398.     Property  conveyed    the  wife.     Bernheim  v.  Beer,  supra, 
to  a  garnishee  in  fraud  of  the  grantor's         Further    see    Schenck  v.   Hart,  82 
creditors  may  be  taken.    Cummings  v.    N.  J.  £q.  774. 
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ticipated  in  the  fraud ;  if  the  purchase  was  good,  then  the 
proceeds  of  the  sale  in  the  bands  of  the  wife.  The  plainti£E 
was  held  entitled  to  recover  against  the  wife.' 

The  Supreme  Court  of  the  United  States  has  held  the  con* 
trar;  in  a  case"  relating  to  the  law  of  New  York.  It  was 
admitted  that  the  property  could  be  followed  into  the  wife's 
hands  so  long  as  it  could  be  identified ;  but  where  an  action 
against  the  wife  in  personam,  i.  e.  as  a  debtor,  was  neces- 
sary, the  remedy  was  gone.  And  the  statutes  of  New  York 
fell  far  short  of  making  a  married  woman  liable  for  money  or 
property  received  at  her  husband's  hands  which  ought  to 
have  gone  to  paying  liis  debts.'  The  answer  to  this  Je  that 
the  husband  practically  has  his  property  etill,  and  that  it  is 
now  exempt  from  his  debts;  the  rule  supplies  a  dangerous 
temptation.' 

'  '  If,'  ttud  the  court,  '  the  premiaej  *  UiUer,  J.  for  the  oonrt  :  '  It  an- 
wert  conveyed  to  Mra.  W  ...  to  de-  swen  the  demandi  of  justice  in  lach 
fread  creditors,  and  the  coaveyance  wm  cisei  il  the  creditor,  Gadiug  the  prop- 
made  in  aecret  trust  Tor  hU  own  tue  and  erty  itselr  in  her  handa,  or  in  the  banda 
heaeRt,  the  pnicceda  of  the  land  may  of  one  holding  it  with  notice,  appropi- 
be  folloved  and  rrcUimed  by  hia  as-  atea  it  tu  pay  hia  debt  But  i/  it  is 
aigu^ea,  so  far  an  they  can  be  identified  beyond  hie  nach,  the  wife  should  no 
into  whatever  form  the  property  may  more  be  made  liable  for  it  than  if  tlie 
be  changed.  2  Story  on  Equity,  91253;  husband  himself  had  spent  it  in  aupport 
Taylor  «.  Plumer,  3  Maule  &  S.  682.  of  bis  raiuil;or  ctcd  orhisowneittava- 
And  an  action  at  law  may  therefore,  in  puce.'  See  also  Trust  Co.  v.  S«dg- 
the  case  sUted,  be  maintained  agailiat  wick,  97  U.  8.  804  ;  Hunttngton  c. 
ber  to  recover  the  proceeds  in  her  bands;  Sanndera,  120  U.S.  78. 
for  her  convryaoce  to  J  was  ■  convey-  In  tlie  New  Jataey  caae  (Poat  v.  Sti- 
ance  in  reference  to  her  separate  estate,  ger,  supra)  the  wife  was  not  allowed  t» 
and  she  is  liable  to  a  auit  in  relation  to  aay  that  she  had  loat  all  that  the  had 
all  mattera  concerning  it.'  That  trust  received,  by  unfortunate  bargaina.  '  A 
funds  can  be  followed  at  law  see  United  [raaduIentgrantae.'BBid  theconrt,  'can- 
Staten  v.  State  National  Bank,  96  U.  S.  not  repel  the  claims  of  the  crcditon  of 
30  ;  Taylor  v.  Plumer,  aupra ;  vol.  1,  the  grantor  by  simply  saying,  "  I  hare 
p.  34,  note.  The  point  was  so  decided  lost,  by  imprudent  bargains  or  oollnsiTe 
as  long  ago  as  t«mp.  Lord  Hanslield,  in  foreclosures,  the  property  I  attempted 
a  suit  for  money  had  and  receired.  to  conceal,  and  therefore  I  am  answer- 
Moses «.  Macferlan,  *2  Burr.  1006.  Nor  able  for  nothing." 
was  that  the  lirst  case.  *  Ac  Wait,  Franduleut  Canreyance^ 

*  Phipiw  V.  Bedgwick,  9E  U.  8.  8.  i  180. 


r 


§  9.]  COKSBQUENCBS  OF  PBOOF  OF  INTENT.  428 

And  the  right  to  follow  the  property  extends,  generally 
speaking,  to  all  who  derive  title  from  the  creditor,  including 
his  assigns.^  So  also,  for  ordinary  purposes,  proof  of  the 
fraudulent  intent  with  which  a  debtor  has  made  a  convey- 
ance of  his  property  puts  a  purchaser  of  the  same,  under  levy 
and  sale  by  the  creditor,  into  the  position  of  the  debtor  in  re- 
spect of  rights  of  contract  touching  the  property  in  question ; 
except  in  so  far  as  such  rights  may  be  personal  or  not  ^  run 
with  the  land.'  If  then  the  property  was  under  mortgage, 
so  that  the  right  seized  and  sold  was  the  equity  of  redemption 
(which  the  debtor  had  fraudulently  attempted  to  make  away 
with),  the  purchaser  will  acquire  the  debtor's  right  to  re- 
deem.' But  the  purchaser  in  such  a  case  would  not,  it  is  held, 
acquire  any  right  to  have  the  mortgage  itself  set  aside,  as 
having  been  made  in  fraud  of  the  mortgagor's  creditors ;  be- 
cause, as  the  purchsBe  was  subject  to  the  mortgage,  that  was 
an  election  not  to  avoid  the  mortgage,  and  the  price  paid  is 
to  be  understood  as  the  value  of  the  estate  over  and  above 
the  sum  for  which  it  had  been  mortgaged.^ 

The  purchaser  might  acquire,  it  seems,  the  position  of 
the  debtor  touching  torts  or  depredations  upon  the  property 
before  the  levy,  in  so  far  as  it  could  be  shown  that  the 
acts  done  were  suffered  or  done  with  intent  to  defraud 
creditors.  If  property  was  in  that  way  withdrawn  from  the 
estate,  as  by  cutting  and  carrying  away  timber,  the  same 
could  be  taken  by  the  creditor.     It  seems  that  the  creditor 

1  Warren  v.  Williams,  62  Maine,  349;  defeat  a  suit  howeyer  by  the  adminis- 

Cook  V.  Ligon,  54  Miss.  655.  trator  to  enforce  a  vendor's  lien  in  re- 

'  Gerrish  v.  Mace,  9  Gray,  285  ;  Van  spect  of  a  former  sale  of  the  property 

Deosen  v,  Frink,  15  Pick.  449.  by  the  intestate,  the  subsequent  pnr- 

<  Russell    9.  Dudley,   8   Met.   147.  chaser  at  administrator's  sale  may  show 

See  Gerrish  v.  Mace,  supra,  at  p.  287.  that  the  former  sale  was  made  without 

But  a  purchaser  at  administrator's  sale,  consideration,  so  that  nothing  is  due 

who  is  not  a  creditor,  would  not  acquire  thereon  ;  and  for  that  purpose  may  show 

a  right  to  impeach  a  deed  of  the  prop-  that  such  sale  was  made  with  intent  to 

erty  by  the  intestate  as  in  fraud  ot  defraud  the  grantor's  creditors.     Chap* 

creditors.      Hall  o.  Callahan,  66  Mo.  man  v,  Callahan,  66  Mo.  299. 
816.    Comp.  vol.  1,  pp.  214,  215.     To 


424  CIBCCMVEMTION.  [CHAP.  XVI. 

K-ould  not  acquire  any  right  of  action  for  tort  which  the 
debtor  may  have  bad ;  ^  oii  the  other  band  the  purchaser 
would  acquire  all  the  rights  of  the  creditor,  as  e.  g.  the  right 
to  perfect  his  title  in  the  courts,^  and  to  defeat  all  colorable 
claims  to  or  against  it.' 

§  10.  Retroactive  Effect  :  PBOSPEcnvE  Effect. 

Except  as  reflectdng  back,  by  way  of  evidence,  a  motive  ior 
a  prior  act,  proof  of  intent  to  defraud,  under  the  statutes  in 
favor  of  creditors,  has  in  itself  no  retroactive  effect  ;*  in  the 
absence  of  statute,  or  of  agrecmeut,'  it  will  not,  save  in  cer- 
tain cases  of  '  holding  out,' '  avoid  a  prior  valid  act.^  Thus 
the  fact  that  an  assignor  is  shown  to  have  been  guilty  of 
fraud  in  the  course  of  carrying  out  a  valid  assignment  will 
not  have  the  effect  to  iuvalidate  the  assignment  itself.^  Nor 
can  a  subsequent  conveyance  in  fraud  of  creditors  validate  a 

■  Comp.  ml.  1,  pp.  214,  21S.  1  GoodwiD   «.    Kerr,   SO   Mo.   S7«; 
'  G«ni^h  V.  Mice.  S  Gray.  235.  237  ;    Todd  v.  Nelaon,  109  N.  V.  818,  82S ; 

Ryland  v.  Cailiwii,  Gl  Mo.  GM  ;  Gould  Russell    v.    Winti«,    37    N.   Y.    S91  ; 

V.  Steiuburg,  81  111.  170  ;  G>llmaii  v.  Decker  v.  Wilson,  IS  N.  J.   Eq.  771. 

Petrie,  47  Misa.  131 ;  Kemington  pBper  8e«  as  bearing  upon  thia  subject,  lior- 

Co.   V.    O'Doughcrtf,   81   N.  ¥.'481;  rill  *.   Kilner,   113   111.   31S  ;    Danuar 

Hoiie  r.  PHce,  31  Wis.  82.  Land  Co.  b.  SlonewaU  Ine.  Co.  77  Ala. 

■  See  e.  g.   North  Star  Boot  Co.  V.  1B4. 

Ladd,    32   Minn.   381  i   CoykeDdall  n.  'Tboappellaat  insiaU  that  I^ngater 

Ladd,  ib.  G29.  being  the  brotlier- in-law  of   Lee,   the 

*  A>  to  2ilh  Elii.  c  4,  in  faror  of  permitting  him  to  reniaiii  sometime  in 

purchaaeri,  see  chapter  21.  poaseaeion  of   tbe  residence   after   the 

'  The  cominoii  cose  of  proTiBiona  in  tniat  aale,  etc.   was  an  Indication  that 

insurance  policie.1,   thnt  false  swearing  the  transaction  [the  execution  of  ■  deed 

by  the  aaaured  in  regurd  to  the   loaa  of  trust]  was  fraudulent.     If  thla  were 

shall  avoid  the  policy,  and  some  atat-  true,  being  a  matter  occurring  aubae- 

iitea  on  the   subject  (e.  g.    a  late  oae  quent  to   the  execution   of   the   trust 

in   Massac hosetts)  may   be  mentianed  deed,  it  could  not  affect  its  validity.' 

among  cases  of  the  kind.  Hempstead  c.   Johnston,  IS  Ark.   128. 

■  Withholding  a  deed,   such   aa   a  But  if  the  snbeequent  acts  were  suffi- 
mortgage,   from   record   will   have  the  ciently  near  to  be  connected  with  tbe 
effect  against  creditors  relying  upon  tbe  one  Impeached,  it  would  be  releraat. 
record  title  to  invalidate  the  deed,  aa  Further  see  chapter  10,  near  tbe  end. 
■gainst  them.     Sanger  v.  Gnenther,  73         *  Goodwin  n.  EelT,  supra. 

Wis.  SG4  ;  chapter  13,  *t  end. 


§  11.]     CONSEQUENCES  OF  PROOF  OF  INTENT.       425 

prior  imperfect  conveyance  not  in  fraud  of  creditors.^  On 
the  other  hand  a  fraudulent  intent  in  a  former  transaction 
will  not  affect  the  present  one,  unless  the  two  are  really  parts 
of  the  same  transaction  or  unless  they  are  in  some  way  con- 
nected.^ Thus  the  fraudulent  disposal  or  concealment  by  the 
debtor,  of  part  of  his  property,  sometime  prior  to  a  general 
assignment  in  favor  of  his  creditors  will  not  of  itself  avoid 
the  assignment.^  Nor  will  large  purchases  on  credit,  though 
made  with  intent  to  defraud  creditors,  avoid  a  subsequent 
assignment  unless  they  were  made  in  contemplation  of  the 
assignment.^ 

§  11.   iNDEMNriY  TO   OFFICER  :    OFFICER'S  DUTY. 

We  have  seen  that  a  sheriff  or  other  proper  officer,  to 
whom  process  of  attachment  or  of  execution  has  been  com- 

^  Davis  V,  Lumpkin,  57  Miss.  506 ;  might  have  the  effect  to  defeat  the  as- 
Borst  V.  Corey,  16  Barb.  186.  Thus  a  signment  if  near  enough  to  it  to  show 
conveyance  in  pursuance  of  a  prior  that  that  was  only  part  of  one  and  the 
verbal  agreement  for  a  settlement  in  same  scheme  of  fraud,  or  to  show  that 
consideration  of  marriage,  invalid  for  the  assignment  was  then  in  contempla- 
want  of  a  writing,  will,  it  is  held,  tion  and  intention.  See  upon  that  sub- 
be  invalid  against  creditors.  Borst  ject  Foley  v.  Bitter,  84  Md.  658  ;  Main 
V.  Corey,  supra.  But  see  Hussey  v,  v.  Lynch,  54  Md.  668 ;  Morrill  v. 
Castle,  41  Cal.  289  ;  ante,  pp.  134,  Kilner,  118  IlL  818. 
161.  Comp.  cases  of  strong  moral  ob-  ♦  Gi^en  v.  Van  Vechten,  68  Wis.  16. 
ligation,  ante,  pp.  159,  160  ;  and  see  Withholding  from  the  assignee  may  and 
Sloan  «.  Ton-y,  78  Mo.  623.  ordinarily  will  have  a  different  effect. 

*  See  Danner  Land  Co.  v.  Stonewall  Farrington  «.  Sexton,  43  Mich.  454  ; 

Ins.  Co.  77  Ala.  184  ;  Loos  v.  Wilkin-  Hubbard  v.  McNaughton,  ib.  220.    See 

son,  110  N.  Y.  195  ;  8.  o.  118  N.  Y.  Shultz  v,   Hoagland,    86  N.   Y.    464. 

485  ;  Todd  v.  Nelson,  supra.      Hence  That  would  be  much  the  same  thing  as 

the  fact  that  a  mortgage  of   all  the  a  trust  or  reservation  in  favor  of  the 

personalty  on    a    farm    is    fraudulent  debtor    out    of    property    professedly 

will  not  of  itself  avoid  a  mortgage  of  turned  over  by  him,  and  hence  would 

the  farm  it<ielf,   that  being  a  separate  show  an  intent  to  defraud  in  the  execu- 

and  distinct  transaction.     Whitney  v.  tion  of  the  assignment. 

Traynor,   74  Wis.   289.      Further  see  A  mortgage,  valid  when  executed,  is 

Batten    v.    Richards,    70    Wis.    272  ;  not  invalidated  by  a  general  assignment 

Green  v.  Van  Vechten,  68  Wis.  16.  made  by  the  mortgagor  on  the  following 

<  Wilson  V.  Berg,  88  Penn.  St  167.  day.   Root  v.  Hari,  62  Mich.  420  ;  Root 

Of  course  such  disposal  or  concealment  v.  Potter,  59  Mich.  498,  506. 
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mitted,  may  levy  directly  upon  property  conveyed  by  tlie 
defendaat  in  fraad  of  hiB  creditors.  But  further  it  is  his 
duty  BO  to  do,  unless  there  is  reasonable  ground  for  doubt 
whether  the  conveyance  was  fraudulent;  m  which  case  he 
may  probably  require  an  indemnity  from  the  plaintiff  before 
taking  the  property.  There  has  been  some  doubt  however  of 
the  officer's  duty  —  there  is  no  doubt  of  his  right — to  levy 
upon  property  which  has  already  been  taken  in  execution, 
but  really  for  the  debtor  and  therefore  in  fraud.  Can  the 
officer  demand  indemnity  in  such  a  case  ? 

The  difficulty  has  related  to  cases  in  which  the  judgment  as 
well  as  the  execution  has  been  fraudulently  obtained ;  tliere 
has  been  no  doubt  of  the  sheriffs  right  and  duty  ordinarily 
to  take  property  which  has  previously  been  taken  by  a  fraud- 
ulent ezccution,  as  where  goods  have  been  seized  on  execu- 
tion and  then  left  for  considerable  time  without  excuse  in  the 
bands  of  the  debtor.*  And  it  has  come  to  be  settled  in  Eng- 
land, ^ter  some  donbts,  that  the  same  is  true  where  the  judg- 
ment assailed  was  fraudulent  against  creditors,  if  at  all  events 
the  officer  had  notice  of  the  character  of  the  judgment.  The 
question  was  finally  set  at  rest  by  a  decision  upon  the  admis- 

'  Davis    V.     Draw,    SS    Cal.    152  ;  qnettiou  ot  fact  for  the  jar;  in  a  cue 

Hamphreya  ir.   Harkey,  ES  Cal.   283  ;  Ukx   West  v.   Skip.      See  Biadle;  v. 

Hay,  Frandulent  ConreyaDceB,  171,  2d  Windliam,  1  Wils.  44.    But  sec  ante, 

ed.   Id  West  v.  Skip,  1  Tea.  239,  245,  p.  849. 

Lord  Hnrdvicke  said  :  '  IF   a  creditor         Lord  Tenterdeo  in  Lovick  s,  Crow- 

y>j  fieri  facias  seize  t)ie  goods   of  the  der,  supra,  at  p.   135 :  '  If  a  part;  be 

debtor  and  suffer  thetii  to  remsin  long  in  posseesion  of  goods,   spparently  the 

in    the    debtor's   hands,   and    another  property  oF  a  debtor,  the  sheriff,  who 

creditor  obtains  a  saiMeqnent  judgment  baa  a  fleri  facias  to  execute,  is  bound  to 

and  execution,  it  bss  been  determined  inqaire  whether  the  party  in  poeseasioQ 

often  that  it  is  evidence  of  Fmod  in  the  la  so  Ixnia  fide,  and  if  ha  find  the  pos- 

firat   creditor,   and    the   goods  in   the  Beasion  is  held  under  a  frandulent  bill 

hands   of   the    debtor    remain   liable.'  of  sale  he  is  botatd  to  treat  it  aa  noil 

FoUowed  in  Lovick  b.  Crowder,  8  Bita.  and  void  and  levy  under  the  writ.' 
k  C.  132,   136.     Where  retaining  pot>>         So  where  the  sheriff  was  directed  on 

aesaioD  is  only  prima  facie  eridence  of  the  first  execution  not  to  sell.    lb.    See 

frand  as  is  the  more  genersl  rule  (see  further    Chriatopherson    v.    Burton,   3 

ante,  p.  $60),  there  may  (^  ooorae  be  a  Ex.  IH. 
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sibility  of  evidence  offered  to  show  that  a  judgment  and 
execution,  pleaded  bj  a  sheriff  to  a  suit  for  neglecting  to  levy 
upon  the  property  taken  under  that  judgment,  was  in  fraud 
of  creditors ;  the  evidence  being  held  admissible.^ 

The  decision  just  referred  to  has  however  been  doubted,  in 
so  far  as  it  upholds  the  position  that  the  officer  is  bound  to 
know  the  character  of  the  judgment  in  question ; '  and  justly, 
for  it  is  often  extremely  difficult  even  for  the  court,  in  pos- 
session of  all  the  facts,  to  determine  whether  a  judgment  is 
fraudulent.  The  officer,  in  a  case  of  reasonable  doubt,  ought 
to  be  able  to  require  indemnity,  and  to  refuse  to  proceed  to 
take  the  property  unless  that  is  given.  It  is  apprehended 
that  this  is  the  rule  in  the  United  States  generally ;  if  not  so 
at  common  law,  then  by  statute.^ 

On  the  other  hand  if  the  officer  proceeds  of  his  own  motion, 
and  not  at  the  instance  of  the  plaintiff,  to  take  particular 
property,  it  is  his  affair  entirely ;  he  now  acts  at  his  peril, 
and  cannot  look  to  the  plaintiff  in  the  writ  for  protection. 
But  if  he  can  show  that  the  property  in  question  has  been 
conveyed  with  intent  to  defraud  the  debtor's  creditors,  he  will 

^  Imray  v.  Magnay,  11  Mees.  &  W.  trine  in  question  would  be  a  great  haid- 

267  ;  Remmett  v.  Lawrence,  15  Q.  B.  ship  upon  the  sheriff.    '  He  finds  a  very 

1004,  1007  ;  Christopherson  v.  Burton,  intricate  state  of  circumstances  ;  he  is 

8  Ex.  160.      Among  the  former  cases  threatened  if  he  does  not  pay  oyer  the 

may  be  mentioned  the  following  :  War-  proceeds  ;  he  offers  to  do  so  on  being 

moll  V.  Young,  6  Bam.  k  C.  660  (evi-  indemnified,  but  he  is  required  to  go  on 

dence    of   fraud    received);    Tyler    v,  at  his  peril,  under  liability  to  an  action, 

Leeds,  2  Stark.  218  (same);  Shattock  from  which  he  is  reliev^  only  by  the 

V.  Garden,  6  Ex.  725  (same,  it  seems);  accident  of  having  seized  goods  not  be- 

Barber  v,  Mitchell,  2  Dowl.  P.  C.  574  longing  to  the  execution  debtor.' 
(contra) ;    Eempland    v,   Macaulay,   4         '  It  is  provided  by  statute  in  Mas- 

T.  R  486  ;  Gale  v.  Williamson^  8  Mees.  aachusetts  as  to  goods  that  *  if  there  is 

&  W.   405  ;  Drewe  u.  Lainson,  11  Ad.  reasonable  doubt  as  to  the  ownership  of 

k  E.  529  ;  May,    Fraudulent  Convey-  the  goods,  or  as  to  their  liability  to  be 

ances,  174  et  seq.  2d  ed.  taken  on  the  execution,  the  officer  may 

>  Remmett  v.  Lawrence,    15   Q.  B.  require  sufficient  security  to  indemnify 

1004.     Doubts  were  thrown  out  upon  him  for  taking  them.'    Pub.  Sts.  c.  171, 

this  point  by  both  Lord  Campbell  and  §  85.    It  is  believed  that  similar  stat- 

Sir  Wm.  Erie ;  the  latter  saying  that  utes,  and  sometimes  embracing  lands, 

the  present  case  showed  that  the  doc*  exist  in  most  of  the  states. 
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of  course  (so  far)  be  protected.  If  however  he  onlj  succeeds 
in  showing  that  the  debtor  has  made  a  conveyance  in  fraud 
of  creditors,  the  case  will  be  otherwise ;  he  must  show  that 
the  property  taken  was  (when  taken)  the  debtor's.  It  will 
not  be  enough,  in  ordinary  cases,  for  him  to  show  that  he  has 
taken  the  proceeds  of  the  sale  or  other  disposition  of  the 
property  fraudulently  conveyed ;  such  proceeds  would  not 
ordinarily  be  treated,  apart  from  special  statute,  as  the  prop- 
erty of  the  debtor,  though  they  could  be  reached  in  equity,  by 
way  of  trust.' 

But  it  appears  to  be  necessary  for  the  officer  to  justify  his 
process  itself,  when  suit  is  brought  by  a  stranger-claimant  of 
the  property  ;  tJie  general  rule  that  an  officer  justifies  by  his 
process  not  applying  to  such  a  case.  If  lie  justifies  under  a 
writ  of  attachment  against  the  vendor,  it  is  held  that  he  must 
show  a  debt  (or  demand)  against  him ;  if  under  an  execution, 
I  then  a  judgment ;  the  reason  given  being  that  it  is  only  by 
showing  that  he  acted  for  a  creditor  (or  '  other ')  that  he 
can  question  the  title  of  the  buyer-claimant.'  And  this  seems 
to  mean  that  if  the  officer  justify  under  an  attachment  writ, 
he  must  show  a  valid  debt  or  demand ; '  a  judgment  of  course 
wonid  fulfil  that  requirement. 

>  Lawrence  v.  Bank  or  Republic,  SG  itaelf,  for  that  comniaDdB  him  to  take 

N.   T.   S20;   Adama  v.   Davidaoii,   10  the   goods  of   the  pluntifF.  ...  But 

N.  Y.  309,  BIS.    See  Thurber  v.  Blonck,  where  the  goods  are  claimed  by  a  penon 

SO  N.  Y.  83.  who  wu  not  a  party  to  the  suit,  and  hs 

■  Damon  «.   BtTant,  2   Pick.  411  ;  hrioga  treapaaa,  and  his  title  is  eoD- 

Keyi  V.   Graiiuia,  S  Nev.  560  ;  Thorn-  tested  on  the  ground  of   fraud,  under 

buTgh  t.  Hand,   7  Cal.   G61.     Parker,  the  stat  18  Eliz.  c  G,  a  j  udgmant  matt 

C.  J.  in  Damon  d.  Bryant  :  '  The  dia-  be  shown,  if  the  officer  justifies  under 

tinction  ....  is  that,  where  tbe  eiecu-  an  execution,  or  a  debt  if  under  a  writ 

tion  or  writ  npon  which  the  goods  are  of  attachment,  because  it  ia  only  by 

token  is  against  the  plaintiff  himself,  showing  that  he  acted  for  a  cnditor  that 

the  officer  is  justiSed  by  the  precept  he  can  qneation  the  title  of  the  rendee. 


*  See  Damon  v.  Bryant,  mpra,  in  jury  that  the  defendant  abould  ahow 
vbich  a  new  trial  was  granted  becanse  a  valid  caose  of  action  against  the 
tbe  court  below  refuaed  to  inttnict  tlie    vendor. 
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§  12.  Spectal  Statutes  Distinguished. 

A  distinction  incidentally  noticed  on  another  page,^  be- 
tween the  effect  of  the  general  statutes  against  fraudulent 
conveyances  and  certain  special  statutes,  such  as  the  New 
York  statute  of  Uses  and  Trusts,  which  has  been  widely 
adopted,  should  be  more  fully  stated  here.  We  have  seen 
that  there  is  some  diversity  among  our  courts  in  regard  to 
the  question  whether  the  statute  of  Elizabeth,  and  its  counter- 
parts, embrace  future  on  a  like  footing  with  existing  credi- 
tors;^ but  the  New  York  statute  last  mentioned  leaves 
little  if  any  doubt  what  that  Act  means.  It  applies  only 
to  existing  creditors,  —  in  a  contest,  that  is  to  say,  between 
existing  and  subsequent  creditors.  Where  title  is  taken  in 
the  name  of  a  third  person,  by  the  purchaser  of  property, 
even  with  personal  intent  to  defeat  the  purchaser's  creditors, 
his  existing  creditors  will  have  priority  over  subsequent 
creditors.^  This  however  does  not  necessarily  or  probably 
imply  that  subsequent  creditors  are  cut  off  entirely  from 
proceeding  against  the  trust  conveyance.  They  are  only 
postponed  to  existing  creditors;  the  conveyance  is  not,  it 
seems,  good  against  theni.^  The  general  statute  against 
fraudulent  conveyances  would  prevent  that,  in  the  absence 
of  clear  language  to  the  contrary;  assuming  that  by  the 
law  of  the  state  the  general  statute  is  construed  to  apply 
in  favor  of  subsequent  creditors. 

The  anthorities  to  this  point  are  Lake  Johns.  895 ;   Doe  t;.  Smith,  2  Stark. 

V.    Billers,    1  Ld.   Raym.    733 ;    BulL  199  ;  Weyand  v.  Tipton,  6  Serg.  &  R. 

N.  P.    234;    Ack worth  v.   Kempe,    1  382  ;  Casanova  v.  Aregno,  3  La.  211.' 
Doug.    41  ;    Savage  v.    Smith,   2    W.         ^  Ante,  p.  89,  note. 
Black.  1104  ;  Bac.   Abr.  Trespass,  O.         ^  Ante,  pp.  98  et  seq. 
1.*     The  editor  of  2   Pickering  adds,         «  Wood  v.  Robinson,  22  N.  Y.  664. 
•  See  also  Harget  v.  Blackshear,  1  Tay-         ♦  This  is  implied  in  the  statement  of 

lor,  107  ;  High  v.  Wilson,  2  Johns.  46 ;  the  conrt  that  the  statutory  trust  in 

Jenner  v,  Joliffe,  6  Johns.  9  ;  Barker  v,  favor  of  the  existing  creditors  prevails 

Miller,  ib.  19.5 ;  Blackley  v.  Sheldon,  7  over  the  eqtuU  equity  and  the  superior 

Johns.  82  ;   Holmes  v.  Nuncaater,   12  diligence  of  the  subsequent  creditor. 


^ 
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§  13.  Who  hate  the  Benefit  op  the  Statutes. 

Finally  whose  creditors  have  the  beDcfit  of  the  statutes 
agaiDSt  fraudulent  coDveyaDces  ?  The  grantor's  clearly,  and 
only  the  grantor's.'  But,  as  we  have  seen,'  the  grantee  may 
himself  be  considered  a  grantor  in  respect  of  the  interest  re- 
served or  conferred  upon  the  grantor.  Mow  if  in  such  a  case 
there  appears  to  he  no  intent  on  the  part  of  the  grantor  in 
the  conveyance,  there  may  clearly  be  a  case  for  the  creditors 
of  the  grantee  therein,  because  of  the  trust.  But  suppose 
there  does  appear  an  intent  to  defraud,  on  the  part  of  the 
grantor  in  the  conveyance,  and  that  the  trust  is  allowed  by 
the  grantee  with  notice  that  other  creditors  exist  and  may 
be  prejudiced,^  can  the  creditors  of  the  grantee  take  the  prop- 
erty absolutely  on  the  ground  of  fraud  upon  them,  or,  if  not, 
can  they  take  it  subject  to  the  trust? 

The  answer  becomes  plain,  in  principle,  by  taking  the  origi- 
nal situation  as  the  proper  starting-point.  The  property  was 
then  the  property  of  the  grantor ;  that  is,  bis  creditors  could 
take  it ;  and  those  creditors  can  follow  it  until  its  identity  is 
lost  or  until  it  passes  into  the  hands  of  a  bona  Gdc  purchaser 
for  value  or  becomes  without  notice  the  subject  of  a  valid 
lien ;  *  they  must  therefore  prevail  over  the  creditors  of  the 
grantee,  notwithstanding  any  fraud  upon  them  by  the  grantee 
with  the  grantor's  privity,  for  the  grantee's  creditors  as  such 
are  not  purchasers  for  value.'    It  follows  that  the  grant«e 

1  'Gnntor'  and   'grantee'  are  here  the;do  not  tUod  on  the  foattngorpnr- 

used   for  conrenience  to   inilicgt«  Uljr  chasen  for  valae.     Dcvoe  v.  Brandt,  S3 

seller  or  bu^er,  donor  or  done«.  S.  Y.  462;  Ex  parte  Hon'e,  1   Paige, 

■  Ante,  pp.  212.  213.  12G ;  OitMon  v.  WaMen,  14  Wall  349 ; 

*  ThU  Dolice  ih  necesuiy,  when  (he  Schneizer  r.  Tnc;,  7fl  11!.  S4S,  SSI  ; 
grantee  is  a  parchaser  for  vfllne.  Mo-  Nathan  v.  Giles,  fi  Taunt,  SSS.  Set 
Dowell  e.  Stelle,  87  Ala.  493  ;  Hitler  vol.  1,  pp.  406,  407. 

D.  Lehman,  ib.  GIT.  *  Mullanph;  Bank  v.   Lyle,  7  Lea, 

*  Clark  17.  Rucker,  8  B.  Man.  583  ;  431  ;  Clark  v.  Rucker,  8  B.  Uon.  583, 
DaWa  V.  Graves,  29  Rarb.  180.  Neither  681 ,  Cnuner  b.  Blood,  48  N.  Y.  6a4, 
jadgment  creditora  nor  attaching  credi-  affirming  G7  Barb.  1EG  ;  Hurphjr  v, 
ton  wonld  [til  within  thia  deaignatlon  ;  Briggs,   S0    N.    7.    446.       After    the 
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can  reconvey  to  the  grantor,  unless  the  land  has  become 
subject  to  bona  fide  liens  in  the  hands  of  the  grantee.^  If 
however  the  grantee's  general  creditors  have  been  cut  off 
from  property  turned  over  to  the  grantor  as  consideration, 
which  they  can  similarly  follow,  they  will  in  like  manner  be 
entitled  to  take  it.  It  may  well  be  too  that  creditors  of  the 
grantee  could  take  the  property  conveyed  to  him  in  case  the 
grantor's  creditors  should  not  move  in  the  matter,  after  no- 
tice of  the  fraudulent  conveyance,  for  the  conveyance  is^  good 
between  the  parties ;  ^  but  it  would  seem  that,  in  a  court  of 
equity,  if  the  facts  were  brought  out  in  such  a  case,  the 
creditors  of  the  grantor  would  have  to  be  made  parties,  or 
notified  of  what  was  going  on,  before  the  grantee's  creditors 
could  be  allowed  to  appropriate  the  property. 

It  is  not  one  of  the  consequences  of  the  fraud  of  a  debtor 
upon  his  creditors  that  third  persons  can  avail  themselves  of 
the  fact.^ 

grantor's    creditors    are    satisfied    the  Further  as  bearing  upon  this  subject 

creditors    of  the    grantee    can   claim,  see  Moore  v.  Livingston,  li  How.  Pr. 

Mullanphy  Bank  v.  Lyle,  supra.  1  ;  Taylor  v,  Wendling,  66  Iowa,  562  ; 

1  Carll    V,    Kraery,   148  Mass.   32 ;  Caffal  i;.  Hale,  49  Iowa,  53  ;  Parker  v. 

Clark  p.  Rucker,  supra  ;  Davis  t>.  Graves,  Tiffany,  52  111.  286  ;  Mathews  v.  Buck, 

supra ;  Cramer  v.  Blood,  48  N.  Y.  684,  43  Maine,  265  ;  Ferguson  v.  Bobo,  54 

affirming  57  Barb.  155.     Contra,  Keel  Miss.  121.    As  to  liens  see  note  4,  p.  430. 

V,  Larkin,  83  Ala.  142  ;  s.  c.  nom.  Lar-  Carll  v,  Emery,  supra,  goes  much 

kin  V,  Mead,  77  Ala.  485.     It  was  sup-  further  than  the  other  decisions ;   the 

posed  in  Keel  v.  Larkin  that  the  eases  court    holding     that     the    fraudulent 

juBt  cited  might  be  distinguished  fron^  grantor,   after   disaffirming   the    fraud 

that  case  on  the  gi'ound  that  they  were  participated  in  by  the  grantee  and  de- 

not  cases,  as  that  one  was,  of  *  actual  mand  of  return  of  the  property,  as  it 

intentional  fraud.'  Sed  queere.    In  Keel  was  held  he  might  do,  could  then  sue 

V.  Larkin  however  there  was  no  question  and  recover  the  same  for  the  use  of  his 

of  conflicting  creditors  ;  the  creditore  creditors.    No  other  authority  has  gone 

being  at  once  creditors  of  both  parties  this  length.     The  court  assumed  this  to 

to  the  deed.     And  in  Maher  v.  Swift,  be  a  result  of  holding  that  fraud  may  be 

14   Nev.   324,   in    which    the  grantee  purged.     See  chapter  6,  §  13,  at  end. 

was  not  allowed  to  reconvey,  the  gran-  ^  Keel  o.  Larkin,  83  Ala.  142 ;  Maher 

tee's  creditors    had    levied    upon    the  v.  Swift,  14  Nev.  324. 

property,  and  no  claim  appears  to  have  ^  Bond  v,  Endicott,  149  Mass.  282 ; 

been  made  by  the  grantor's  creditors.  chapter  6,  §  14. 


J 
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CHAPTER  XVII. 


MINOR  BADGES  OF  FRAUD. 


The  t«rm  '  badge  of  fraud '  is  a  term  of  convenience,  and 
not  a  term  of  art ;  that  is  to  say,  it  has  no  exact  meaning. 
It  is  used  of  facta  which  make  a  prefiiimptive,  or  even  an  ab- 
solute,^ case  ol  fraud  ;  such  cases  have,  under  the  designations 
to  which  they  severally  belong,  been  considered  in  the  pre- 
ceding pages.  But  the  term  is  also  used  of  facts  which  are 
not  sufficient  to  raise  a  presumption  ;  still  if  the  question  is 
of  the  effect  of  the  particular  fact  or  set  of  facts  as  evidence, 
as  distinguished  from  their  relevancj  and  admissibility,  the 
subject  is  one  for  consideration  in  the  substantive  part  of  the 
law  as  truly  as  if  an  absolute  presumption  of  fraud  followed.* 

The  judge  has  the  right  and  it  is  his  duty  to  direct  atten- 
tion to  particular  facts  or  to  a  set  of  facts,  aa  of  special  sig- 


'  Allen  D.  BonDftt,  L.  B.  5  Ch.  E77, 
Lord  Hatlierley.     This  use  I 


according  to  their  Datun  aod  number 
concurring  in  the  same  case.    They  are 

not  very  common.    See  note  2,  infrn.  «•  inSnite  in  Dumber  and  Torm  ai  are 

"  In   a  recent  case,   presenting  the  the  reaoarces  and  versatility  of  hnmao 

common  viev  of  the  Buhjcct,  it  is  said  :  artifice.     The  present  caae  presents  no- 

'  A  badge  of  fraad  has  been  defined  to  •vwrona  illnatrationi  .  .  .  enamented  in 

be  a  fact  which  is  calculated  to  throw  the  vartoui  mlingi  of  the  coart,  with 

suspicion  upon  a  transaction,  and  call-  explnnntiona  aa  to  (heir  Ugal  force  and 

ing  for  an  explanation,    Peebles  v.  Hor-  eHect,"  etc     Somerville,  J.  in  Finn  b. 

ton,  64  N.  Car.  S74.  In  Terrell  d.  Green,  Edirards,  7e  Ala.  411.     But  it  is  added 

11  Ala.  213,  it  was  said  to  be  an  infer-  that  the  weight  to  be  giveD  to  '  badges 

ence  drawn  by  experience  from  the  cus-  of  fnud  is  a  natter  usually  for  the  de- 

tomary   conduct  of   mankind.      These  terminatinn  of  the  jury.'    The  i 


badges  of  fraud  do  not  in  themselvea 
conHtitute  fraud,  but  are  rather  signs  or 
indicia-from  which  its  existence  may  be 
properly  inferred  aa  matter  of  evidence. 
They  are  more  or  leas  strong  or  weak 


badges  ditFer  from  ordinary  evidence 
mainly  in  the  p«rt  the  judge  is  entitled 
to  take  in  giving  anthoritative  ezpbu- 
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nificance  (or  indeed  as,  under  the  circumstances,  of  slight 
significance),  though  he  may  not  be  able  to  go  further  and 
declare  that  of  their  own  necessary  force  they  establish  fraud. 
He  finds  his  duty  laid  down  by  the  law  itself  in  most  cases ; 
that  is  to  say,  he  finds  that  the  courts  have  established  it  that 
particular  attention  should  be  directed  to  certain  special  acts 
or  omissions.  Here  is  then  the  operation  of  law  upon  the 
judge ;  and  then  there  is  something  of  the  nature  of  law  in 
the  particular  fact  or  facts,  in  that  the  law  itself  attributes  to 
them  ordinarily  some  special  significance  which  but  for  the 
law  they  might  not  have,  —  though  under  all  the  circum- 
stances this  significance  may  be  entirely  annulled.  There  is 
then  a  law  of  the  minor  badges  of  fraud  as  well  as  of  the 
greater  badges,  a  law  which  operates,  it  may  be  remarked,  in 
a  way  not  wholly  unlike  the  law  in  relation  to  crimes.^  The 
question  then  to  be  considered  is,  of  the  occasions  when  this 
duty  rests  upon  the  judge ;  or  rather,  what  facts  are  sufficient 
to  create  one  of  these  minor  badges  of  fraud.  This  question 
can  only  be  answered  by  instances;  there  is  no  rule  of  law 
by  which  to  determine  when  a  fact  shall  be  considered  to  fall 
within  the  vague  bounds  of  minor  badges  of  fraud. 

The  existence  of  badges  of  fraud  of  this  minor  kind  was 
recognized  long  ago,  in  the  most  famous  case  ^  on  the  statute 
of  13th  Elizabeth ;  and  the  chief  examples  were  then  pointed 
out.  Among  the  'points  resolved,'  that  is,  determined  as 
matters  to  be  laid  down  to  the  jury  as  binding  upon  their 
attention,  were  these  (omitting  such  as  clearly  make  a  pre- 
sumption) :  The  gift  had  the  signs  and  marks  of  fraud,  be- 
cause the  gift  is  general,  without  exception   of  apparel  or 

^  Of  course  this  analogy  is  not  to  be  in  duty  bound  to  heed  the  instractions; 

pressed  very  far.     In  criminal  prosecn-  bat  the  net  result  may  be  that  the 

tions  the  judge  must  instruct  the  jury  badges    are    thrown    out    altogether, 

in  the  law  ;  but  the  jury  may  disregard  and    that    too    consistently   wiUi    the 

the  instructions.     In  the  matter  of  the  instructions, 
minor  badges  of  fraud  the  judge  must         '  Twyne's  Case,  8  Coke,  80. 
instruct  the  jury,  and  the  jury  now  are 
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anything  of  necessity  ;  for  it  is  commonly  said,  ^  quod  dolus 
versatur  in  generalibus.'  ^  It  was  made  in  secret ;  ^  and  ^dona 
clandestina  semper  suspiciosa.' '  It  was  made  pending  the 
writ.^  The  deed  recites  that  the  gift  was  made  honestly, 
truly,  and  bona  fide;  and  ^clausul»  inconsuets  semper  indu- 
cunt  suspicionem.' 

It  is  plain  that  none  of  these  facts,  or  ^  points '  as  they  are 
fittingly  called,  would  be  sufficient  alone  to  make  a  case  of 
intent  to  defraud ;  but  they  are  ^  points '  to  be  laid  down  to 
the  jury,  and  the  jury  must  take  them  as  somewhat  special 
evidence.  They  have  their  eflFect  because  the  law  declares  it ; 
just  how  much  effect,  the  law  does  not  and  could  not  well 
declare :  they  may  have  greater  or  they  may  even  have  less 
force  than  direct  evidence  of  fraud.^    The  term  indeed  is  very 

1  See  Earnshaw  r.  Stewart,  64  Md.  474 ;  Booher  v.  Worrill,  57  Ga.  235 ; 

618.  Gamble  v,  Harris,  5  Del.  Ch.  512  ;  ante, 

*  Secrecj  b  not  fraud  per  le,  except  pp.  12,  note  2,  81,  note  2.  A  conTey- 
in  confidential  relations  and  the  like,  ance  made  for  value  in  good  faith  pend- 
but  it  is  a  badge  of  fraud.  Robinson  ing  suit  or  afterjudgment  will  be  upheld. 
V.  Woodmansee,  80  Ga.  249  ;  Hopper  Low  v.  Wortman,  44  N.  J.  Eq.  198. 
«.  Gladden,  75  Ga.  532.  £.  g.  conceal-  And  so  of  a  conveyance  to  a  creditor  by 
ment  of  a  purchase,  or  withholding  s  way  of  prefereuce. 

deed  from  record.     Robinson  v.  Wood-  ^  That  there  is  some  legal  difference 

mansee.      See  Brown  v.  Mitchell,  102  between  evidence  of  fraud  in  the  ordi- 

N.  Car.  847,  872  ;  infra,  p.  437-.  nary  sense  and  these  minor  badges  of 

*  An  embarrassed  debtor  conveys  fraud  (those  which  do  not  make  a  pre- 
Talnable  property  to  a  near  relation,  in  sumption)  is  indicated  by  the  court  in 
■ecret,  none  but  relatives  being  present.  Knight  v.  Capito,  23  W.  Va.  639. 
This  is  presumptively  a  fraud.  Reiger  '  Among  the  badges  of  fraud,'  says  the 
V.  Davis,  67  N.  Car.  185  ;  Peebles  v.  court,  '  is  a  false  statement  of  the  con- 
Horton,  64  N.  Car.  374.  See  Seals  v.  sideration  for  which  the  conveyance  was 
Robinson,  75  Ala.  363.  In  the  second  made.  In  the  case  of  a  mortgage  a  dis- 
ease the  grantor  conveyed  all  his  prop-  crepancy  between  the  amount  to  be  se- 
erty,  in  secret,  to  pay  old  debts.  This  cured  and  the  mortgage  debt  is  a  badge 
was  held  a  *  badge  of  fraud.*  of  fraud  ;  and  if  the  statement  of  the 

*  See  Clapp  v.  IiCatherbee,  18  Pick,  debt  due  is  intentionally  false,  it  is  held 
181  ;  Towne  v.  Fiake,  127  Mass.  1 25  ;  to  be  a  direct  evidence  of  fraud.  Mar- 
Dent  V.  Ferguson,  132  U.  S.  50  ;  Moore  riott  v,  Givens,  8  Ala.  694.'  Here  the 
V.  Roe,  35  N.  J.  Eq.  90  and  526  ;  CoU  '  badge  *  is  treated  as  of  less  value  than 
quitt  V.  Thomas,  8  Ga.  258  ;  Eads  v.  direct  evidence  of  fraud.  Where  the 
Thompson,  109  111.  87;  Leach  v.  Fowler,  badge  is  a  *  strong  badge,*  the  case  may 
22  Ark.  143 ;  Atkins  v.  Atkins,  18  Neb.  be  the  reverse.    In  Woodworth  «.  By- 
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loosely  and  generally  used  in  the  books,  often  with  little  sig- 
nificance, oftener  without  precise  meaning;  and  it  is  often 
difficult  to  determine  whether  a  particular  fact  or  set  of  facts 
is  to  be  treated  as  a  badge  of  fraud  in  a  technical  sense  or 
only  as  relevant  on  the  question  of  fraud.^ 

Among  the  modern  examples  furnished  by  the  books  may 
be  mentioned  the  following:  Conveyances  for  inadequate, 
even  though  not  grossly  inadequate,*  consideration,  which 
have  the  effect  to  delay  creditors,  unless,  or  sometimes  espe- 
cially if,  they  are  between  near  relatives.^    The  fact  that  a 

erly,  48  Iowa,  106,  the  court  says:  'No  suspicion,  and  aggregately  of  convincing 
one  can  read  the  testimony  and  say  there  proof,  that  the  transaction  was  colorable, 
was  no  evidence  tending  to  show  the  but  still  no  more  than  evidence  of  actual 
sale  to  be  fraudulent.  On  the  contrary  fraud,  and  not  distinctive  tests  entitled 
there  were  several  circumstances  in  the  to  an  artificial  force  to  be  graduated  by 
testimony  which  the  law  styles  badges  the  court ;  at  least  I  have  seen  no  case 
of  fraud.*  Here  the  '  badges '  are  some-  in  which  they  have  been  so  applied, 
thing  more  than  ordinary  evidence,  and  But  other  badges  were  indicated,  which 
yet  are  not  called  presumptions.  have  since  been  circumstances  of  legal. 
These  minor  badges  have  even  been  instead  of  common,  pfesumption.  Pen- 
spoken  of  as  '  common  presumptions '  dency  of  an  action  at  the  time  of  the 
88  distinguished  from  legal  presump-  conveyance,  or  retention  of  possession 
tions.  Thus  by  Gibson,  C.  J.  in  Avery  of  it,  has  always  created  an  inference 
p.  Street,  6  Watts,  247,  249 :  *  Apper-  of  fraud  to  induce  the  necessity  of  ex- 
taining  to  conveyances  of  chattels,  the  planation.*  See  also  as  to  the  eff<;ct  of 
features  of  fraud  were  depicted  in  a  combination  of  badges  of  fraud,  Diggs 
Twyne's  Case,  .  .  .  but  without  dis-  v.  McCuIlough,  69  Md.  592  ;  Newman 
tinguishing  betwixt  such  as  create  le*  v.  Kirk,  45  N.  J.  Eq.  677  ;  Brown  v. 
gal  presumptions  .  .  .  and  such  as  are  Mitchell,  102  N.  Oar.  347,  870  ;  Jack- 
to  be  left,  for  what  they  are  worth,  to  a  son  v,  Harby,  70  Texas,  410  ;  Hickman 
jury.  Thus  the  generality  of  the  gift  v.  Trout,  83  Va.  478. 
in  that  case ;  the  antedating  of  the  ^  See  e.  g.  Spaulding  v,  Adams,  63 
deed,  with  direction  to  the  attorney  Iowa,  487,  unnsual  extension  of  credit, 
to  take  special  pains  to  prevent  it  from  ^  Parker  v.  Barker,  2  Met.  423 ; 
being  frastrated  ;  the  sealing  of  it  in  Brown  v,  Mitchell,  102  N.  Car.  847, 
the  absence  of  the  donee;  the  recital  869. 

that  it  was  made  honestly  ;  the  agree-         '  Fisher  v,  Shelver,  53  Wis.  498  ; 

ment  to  keep  it  secret ;  the  custody  of  King  v.  Hnbbel,   42  Mich.  597.     See 

it  by  the  donor's  brother ;  the  assess-  In  re  Johnson,  20  Ch.  D.  389.    Fry,  J. : 

ment  of  the  goods  by  the  donor  as  his  *  It  appears  plain 'that  though  valuable 

own  ;  and  the  extent  levied  of  them,  as  and  good  consideration  was  given  by 

the  donor's  property,   by  the  donee ;  the  daughters  [to  their  mother],  that 

were,  sepantely,  circumstances  of  strong  consideration  cannot  have  been  the  fuU 


486 


CIECUMVENTION. 


[chap.  XVTI. 


trading  debtor  sells  outbis  whole  stock  of  goods  to  a  near 
relative,  in  consiclertttion  of  negotiable  notes  only,  is  beld  t» 
be  '  a  strong  badge  of  fraud.*  *  A  alight  badge  of  the  kind 
would  be  a  materially  false  statement  of  the  coosideratioD  for 
the  conveyance ; '  the  same  is  said  to  be  true  of  a  discre- 
pancy, in  a  mortgage,  between  the  amount  to  be  secured  and 
the  mortgage  debt ;'  so  perhaps  of  any  other  false  recital  of  a 


value  of  the  raUte.  But  it  also  ap|>«*ra 
to  nte  to  be  phdu  that  where  a  bona  fide 
and  hoDcit  instrument  U  executed,  for 
which  valuable  consideration  is  given, 
and  the  inBtniment  is  one  belwetn  rela- 
tives, the  court  cannot  khj  that  the  dif- 
ference between  the  real  value  of  the 
eBtate  and  the  consideration  given  is  a 
badge  of  fraud.'  Id  Cojiie  d.  Middletou, 
3  Madd.  110,  a  convej'ance  by  uncle  to 
nephew,  Sir  Thomas  Plumer,  V.  C. 
said  :  *  The  court  has  not  been  very  par- 
ticular a*  to  the  sufficiency  of  the  con- 
sideration, if  the  oouttact  was  bona  fide. 
Nddd  r.  Ushbrooke,  8  T.  K.  5S1,'  See 
also  Bullard  i.  Briggs,  7  Pick  533; 
Holden  v.  Buniham,  63  K.  Y.  471 ; 
Marshall  ».  Croom,  63  Als.  S51  ;  Ha^^ 
nan  d.  Allen,  9  Lea.  657  ;  Bumpns  v. 
Ditson,  7  Humph.  317  ;  Hempstead  r. 
JoboHton,  18  Ark.  123  ;  Splawu  >.  Mar- 
tin, 17  Arlt.  118  ;  Eads  b.  Thompson, 
109  III.  87 ;  antB,  p.  IBO,  note.  Rela- 
tionship alone,  though  near,  ia  nothing, 
by  the  better  view. 

Conveyances  made  to  near  relatiTe*, 
in  mpicl  succi>ssion,  by  a  debtor  would 
be  very  suspicious.  Harlin  s.  Kennedy, 
S3  Ky.  336. 

Further  as  to  inadequacy.  Sawyer 
V.  Bradahaw,  135  lit.  410  ;  cbnp.  19, 
S3- 

1  Shaw,  C.  J.  in  Perkins  v.  Webster, 
3  Gush.  ISO;  Peeliles  o.  Horton,  81 
N.  Car.  374,  supra,  p.  131,  note.  See 
also  for  the  same  expression,  Jackson 
9.  Harby,  66  Texaa,  710.     Further  tee 


Uasde  V.  Bnyart,  32  Ark.  251  ;  Ring- 
gold i>.  Wagi^ner,  11  Ark.  69  ;  Benson 
v.  Benson,  70  Md.  253  ;  Lewis  v.  Lins- 
cott,  S7  Kans.  379 ;  Gregg  r.  Lee,  37 
La.  An.  161;  of  sslea  on  credit  to  per- 
sons known  to  be  irreaponsihle.  It  is 
laid  dairn  however  that  long  credit, 
failure  to  take  lecnrity,  great  value  and 
present  inability  of  the  buyer  to  pay, 
are  not  so  necessaiy  badges  of  fraud  in 
a  tale  as  to  require  the  court  to  declare 
them  such,  without  re^iueet,  in  charging 
the  jury.  Davidson  v.  Crittenden,  55 
Ga.  497.  And  indeed  gross  inade- 
quacy ia  treated  as  only  a  badge  of 
fraud.  Almond  v.  Gntrdner,  76  Ga. 
699 ;  Bickler  v.  Kendall,  6S  Iowa,  70S. 
See  chapter  19,  {  2. 

■  See  Pickett  c.  Pipkin,  64  Ala.  520. 
In  this  case  it  is  said  :  '  An  instrument 
misrepresenting  the  tranasction  to  which 
it  relates  is  at  all  times  the  object  of 
donbt  and  sus|Sicion,  which  diminishca 
or  increases  as  there  is  evidence  nega- 
tiving an  intent  or  aoy  moUve  to 
deceive,  or  evidence  that  there  was 
deliberate  intentional  deceit.'  See  fur- 
tiier  Lawson  v.  Alabama  Warehonse  Co. 
80  Ala.  311  ;  Hubbard  e.  Allen.  5S  Ala. 
283  ;  Fuller  v.  Brewster.  53  Md.  3S8. 

»  Knight  V.  Capilo,  23  W.  V».  639. 


,    131, 


;  Rice  I 
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61  Wis.  599  ;  Mason  «.  Franklin,  58 
Iowa,  506.  See  Berry  r.  < 
Minn.  29  ;  Moore  e.  Roe,  35  N  J.  Eq. 
90  and  526. 

'  And  where,'  it  ia  said  in  Kni^t  ■. 


OHAP.  XVII.]  MINOR  BADGES  OF  FRAUD.  437 

misleading  nature ;  ^  so  of  purposely  withholding  a  deed  from 
record;^  and  so  of  concealment  of  material  facts.^ 

Again  when  it  is  said  that  ^stricter  proof  of  good  faith 
or  the  like  is  required  in  a  particular  case  than  in  ordinary 
cases,^  the  meaning  appears  to  be  that  a  badge  of  fraud 
beyond  ordinary  evidence  has  been  shown ;  as  e.  g.  where 
a  son  has  made  a  voluntary  conveyance  to  his  father  or 
mother.^ 

In  regard  to  the  maxim  quoted  by  Coke,  as  above  men- 

Capito,  'tbe  conveyance  is  alleged  to  done,  it  may  become  necessary  to  ex- 
have  been  made  in  payment  of  old  debts  plain  away  a  suspicion/  The  false  reci- 
.  .  .  the  absence  of  any  notes  or  ac-  tal  in  that  case  was  disregarded,  the 
counts  between  the  parties  evidencing  facts  repelling  any  inference  of  bad 
the  existence  of  the  debts;  and  the  faith.  See  further  McEinster  v.  Bab- 
failure  of  the  grantee  to  produce  an  im-  cock,  26  N.  Y.  87  ;  Goodheart  v.  John- 
portant  witness  within  his  power  .  .  . ;  son,  88  IlL  58 ;  Speer  v.  Skinner,  35 
are  all  circumstances  exciting  suspicions  111.  282. 

of  unfairness.'  Peebles  v.  Horton,  64  '  Banner  Land  Co.  v.  Stonewall  Ins. 
N.  Car.  874 ;  Hamilton  v.  Blackwell,  Co.  77  Ala.  184  ;  First  National  Bank 
60  Ala.  545.  But  that  is,  it  seems,  v.  Jaffray,  41  Kans.  694  ;  Klein  v.  Rich- 
only  a  matter  of  the  relevancy  of  evi-  ardson,  64  Miss.  41  ;'  Brown  v.  Mitchell, 
dence  ;  it  is  not  called  a  '  badge.'  102  N.  Car.  347,  869.    See  chapter  9, 

^  The  case  may  be  one  of  absolute  §  1. 
fraud.     Proskamer  v.  People's  Bank,  77         As  to  withholding  from  an  assignee 

Ala.  257.    In  that  case  Clopton,  J.  said  :  in  an  assignment  for  the  benefit  of  credi- 

'  A  consideration  wholly  simulated,  or  tors  property  that  should  go  to  him,  see 

simulated  in  part,  if  inserted  for  the  Farrington  v.  Sexton,   43  Mich.  454 ; 

purpose  of  increasing  the  apparent  con-  Hubbard  v,  McNaughton,  ib.  220  ;  Par- 

sideration  to  an  amount  equal  or  ap-  sell  v.  Patterson,  47  Mich.  505  ;  Shultz 

proximating  to  the  value  of  the  property,  v,  Hoagland,  85  N.  Y.  464. 
where  the  deed  is  executed  with  the  in-         «  *The  fact  that  the  plaintiff  had 

tent  to  prevent  the  property  from  being  given  credit  previous  to  the  deed,  and 

subject  to  the  debts  of  the  grantor, .  .  .  was    not    informed,    when    subsequent 

is  fatal  to  the  validity  of  the  deed.'  (The  credit  was  given,  of  the  conveyance  to 

grantee  is  evidently  assumed  not  to  have  the  wife,  is  no  evidence  of  fraudulent 

been  privy  to  the  fraud,  otherwise  the  intent.'    Truesdell «.  Sarles,  104  N.  Y. 

words  •  where  the  deed  ...  the  grantor  *  164,  168  ;  Carr  v.  Breese,  81  N.  Y.  584. 

would  be  without  meaning.)  Such  a  ca.se  is  one  of  relevancy. 

In  Minor  v.  Sheehan,  80  Minn.  420,         *  Lloyd  v,  Williams,  21  Penn.  St. 

Berry,  J.  said  :  '  It  is  of  course  always  327  ;  Knight  v.  Capito,  23  W.  Va.  639. 

better,  in  the  condition  of  a  mortgage,  See  Peebles  v.  Horton,  64  N.  Car.  874  ; 

to  describe  the  liability  secured  accord-  Hawkins  v.  Alston,  4  Ired.  Eq.  187. 
ing  to  the  fact ;  for  when  this  is  not         *  Same  cases. 
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tioned,  ^  dolus  versatur  in  generalibus,'  which  means  that  it  is 
a  matter  to  be  shown  to  the  jurj  that  the  debtor  has  stripped 
himself  of  all  his  property  of  every  kind/  it  is  laid  down  by 
recent  authority  that  an  insolvent  debtor,  acting  in  good  faith 
may  sell  his  entire  stock  of  goods  in  trade  to  his  creditor,  in 
absolute  payment  of  the  debt,  if  there  is  no  material  differ- 
ence between  the  value  of  the  property  and  the  amount  of 
the  debt.'  That  means  of  course  that  such  a  transaction  has 
no  mark  of  fraud;  but  the  implication  is  that  the  contrary 
would  be  true  if  there  was  any  considerable  over-payment 
Indeed  the  sale  by  an  insolvent  debtor  of  all  his  property  to 
one  person  appears  to  be  thought,  by  some  courts,  a  badge 
of  fraud.'  However  it  has  been  declared  that  the  fact  that 
the  plaintiff  in  an  execution  upon  various  pieces  of  property 
bought  all  the  property  levied  upon,  and  that  the  prices  paid 

1  Thifl,  with  other  facts,  may  make  a  tors,  with  notice  on  the  part  of  the 

ease  of  fraud.    Atkins  r.   Atkins,  18  purchaser.     See  the  same  cases ;  espe- 

Neb.  474  ;  Kuhn  v.  Gnstafiion,  73  Iowa,  ciaUy  Levy  9.  Williams  ;  Carter  «.  Cole- 

688  ;  Low  o.  Wortman,  44  N.  J.  Eq.  man,   82    Ala.    177,    182 ;    Owens   «. 

198,  201  ;  Gamble  v.  Harris,  5  Del.  Ch.  Hobbie,  ib.  466.     '  There  ia  a  marked 

512 ;    Hoffer  v.  Gladden,  75  Ga.  532.  distinction,'  says  Clopton,  J.  in  Le^y 

In  Gordon  v.  Mcllwain,  82  Ala.  247,  «.  WiUiama,  '  between  a  sale  for  the 

252,  the  court,  quoting  Seals  «.  Robin-  sole  purpose  of  preferring  a  creditor  and 

son,  75  Ala.  863,  says :  '  The  fact  that  a  sale  the  effect  of  which  is  partly  a 

a  debtor  strips   himself  of  all  visible  preference  and  partly  a  benefit  to  the 

tangible  property  which  is  subject  to  debtor ; '  as  where  money  or  property 

execution  at  law,  retaining  only  choaes  is  paid  to  the  debtor  for  the  differenoe 

in  action  of  uncertain  doubtful  value,  between  the  amount  of  the  debt  and  the 

may  not  be  conclusive  proof  of  fraud,  value  of  what  is  taken  in  payment,  whea 

•  .  .  But  it  will  awaken  suspicion  and  the  debtor  intends  to  use  the  same  in 

add  strength  to  other  circumstances.'  fraud  of  his  other  creditors,  the  bnyer 

This  was  mid  of  voluntary  transactions,  having  notice.  Levy  v.  Williams,  supra; 

as  to  future  creditors  ;  the  Uw  of  Ala.  Moog  v.  Farley,  79  Ala.  246. 
bama  requiring  proof  of  'fraud  in  fact*         «  Knowles  v.  Street,  87  Ala.  867 ; 

in  such  canes.     Gordon  9.   Mcllwain,  Morrison  v.  Morris,  85  Ala.  196  ;  Jef- 

snpra.     See  also,  for  like  sales,  Horn-  ferson  Bank  v.  Ebom,   84  Ala.   529; 

thall  V.  Schonfeld,  79  Ala.  107  ;  Levy  Walton  v,  Atkins,  ib.  592 ;  Dixon  v. 

V,  Williams,  ib.   171 ;  Tryon  v.  Flour-  Higgins,  82  Ala.  284  ;  Carter  •.  CWe- 

noy,  80  Ala.  321.  man,  ib.  177  ;  Pritchett  v,  PoUock,  ib. 

But  no  benefit  must  go  back  to  the  169  ;  Bankin  v.  Vanbiver,  78  Ala.  662. 
debtor  in  the  way  of  hindering  his  credi-         •  Scott  v.  Winship,  20  Ga.  429. 
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were  low,  could  not  be  looked  upon  as  a  badge  of  fraud , 
though  it  was  a  circumstance  for  the  jury.^ 

Again  in  regard  to  the  matter  of  unusual  statements,  men- 
tioned by  Coke,  it  was  said  in  a  well-known  Massachusetts 
case  ^  that  the  conveyance  was  somewhat  unusual  in  its  terms ; 
it  contained  stipulations  which  would  make  it  convenient  for 
the  vendor  to  exercise  ownership  over  the  property,  and  thus 
presented  *  strong  badges  of  fraud.' '  In  a  New  York  case  * 
debtors  making  an  assignment  for  their  creditors,  selected  the 
son-in-law  of  one  of  their  number,  who  lived  with  one  of  the 
debtors,  and  preferred  him  as  a  creditor  to  a  considerable 
amount ;  they  at  first  omitted  large  items  from  the  schedules, 
and  one  of  these  was  retained  by  the  debtors  for  their  own 
use.  ^  These  circumstances  of  suspicion  pressed  upon  the  as- 
signors for  an  explanation.' 

On  tlie  other  hand  great  haste  and  the  omission  of  the 
common  preliminaries  of  negotiation  and  the  common  provi- 
sions, in  any  considerable  transaction,  are  equally  causes  for 
suspecting  the  transaction ;  and  especially  is  this  true  where 
a  purchase  of  a  stock  in  trade  is  thus  made,  and  made  at  a 
gross  sum,  and  with  it  unpaid  accounts  the  extent  or  nature 
of  which  is  unknown  to  the  buyer.^  Indeed  transfers  not  in 
the  usual  course  of  trade  are,  under  insolvency  statutes,  pre- 
sumptively fraudulent,^  and  under  the  statute  of  Elizabeth 
they  might  be  badges  of  fraud.^ 

But  all  these  minor  badges  of  fraud,  that  is,  all  badges  in- 
sufficient to  create  a  presumption,  are  upon  a  sliding  scale  of 
values,  for  better  or  worse  according  to  their  own  nature  and 

1  Allentown  Bank  v.  Beck,  49  Penn.         »  Lemkauff  v.  Frenklc,  80  Ala.  186. 
St.  89i,  409.  •  Godfrey  v.  Miller,   80  Cal.  420  ; 

«  Jones  V.  Haggeford,  8  Met.  616.  Stevens  9.  Pierce,  147  Mass.  610  ;  Buf- 

*  Perhaps  such  badges  would  raise  a  fum  v.  Jones,  144  Mass.  29  ;  Alden  t*. 

presumption ;  Indeed  they  might  raise  Marsh,  97  Mass.  160. 
a  conclusive  presumption.    See  Bryant         ^  HoflTer  v.  Gladden,  76  Ga.  532.  See 

V.  Young,  21  Ala.  264.  Root  v.  Potter,  69  Mich.  498,  608. 

«  ShulU  V.  Hoagland,  86  N.  Y.  464. 
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according  to  the  influence  of  accompanying  facts.  Indeed  no 
line  can  be  drawn  between  them  and  ordinary  evidence ;  into 
that  they  imperceptibly  shade ;  and  there  is  no  rule  of  law  by 
which  they  can  be  said  to  emerge  from  the  same.  Any  case 
may  give  rise  to  new  ones. 


§  1.]  THB  SAYING  :    VALUABLE  CONSIDSBATIOK.  441 


CHAPTER  XVm.i 

THE  SAVING:  VALUABLE  CONSIDERATION. 

§  1.  The  Statutes  :  Definition. 

The  statute  of  18th  Elizabeth  closes  with  a  proviso  or  sav- 
ing to  the  effect  that  the  Act  shall  not  extend  to  any  estate 
or  interest  in  lands  or  chattels  had,  made,  conveyed,  or  as- 
sured, which  estate  or  interest  is  upon  good  consideration  and 
bona  fide  conveyed  or  assured  to  any  persons  or  body  politic 
or  corporate,  not  having  at  the  time  of  the  conveyance  or 
assurance  to  them  any  manner  of  notice  or  knowledge  of  the 
covin,  fraud,  or  collusion.^  So  far  as  concerns  its  effect  as  a 
declaration  of  substantive  law,  the  statute  is  only  a  special 
enactment  of  the  broad  rule  that  purchase  of  the  legal  title  ^ 
for  value  in  good  faith  cuts  off  equities ;  ^  a  rule  which  would 

1  See  chapter  6.  73 ;    Letson    v.    Reed,    45    Mich.    27 

3  ZoeUer  v.  Riley,  100  N.  Y.  102.  (which  is  not  entirely  in  accord  with 

*  Purchase  of  an  equitable  title  is  gen-  Starin  v.  Kelly,  88  N.  Y.  418,  vol.  1, 
erally  held  not  to  be  within  the  protec-  p.  184).  See  also  Callan  v,  Statham, 
tion  ;  '  qui  prior  in  tempore,  prior  in  28  How.  477  ;  Lipacomb  v.  McClennaDy 
jure '  applying  to  such  a  case.  Parker  72  Ala.  161  ;  Buchanan  v.  Buchanan, 
V.  Clark,  30  Beav.  54 ;  Wailes  v.  Cooper,  ib.  65  ;  Neal  v,  Gregory,  19  Fla.  856  ; 
24  Miss.  208.  But  much  may  be  said  Cothran  v.  Forsyth,  68  Ga.  560  ;  Booher 
on  the  other  side.  1  Harvard  Law  Rev.  v.  Worrill,  57  Ga.  235.  In  some  cases 
1,  by  Professor  Ames.  And  indeed  it  is  said  that  proof  of  fraud  on  the  part 
there  appears  to  be  judicial  authority  of  the  vendor  is  not  enough.  Buixlsall 
against  the  rule.  French  v.  Hope,  Pump  v.  Waggoner,  4  Colo.  256.  But  it  is 
Court,  vol.  4,  p.  158,  Eekewich,  J.  ap-  clear  that  such  proof  makes  a  prima 
parently  denying  Parker  v.  Clark,  supra,  facie  case  against  the  buyer.    See  voL  1, 

*  As  to  the  burden  and  order  of  proof  nt  supra. 

see  vol.  1,  pp.  130  et  seq. ;  Zimmer  v.  The  statute  of  27  Eliz.  c.  4,  contains 

Miller,  64  Md.  296  ;  Houston  v.  Black-  a  similar  saving  in  regard  to  purchasers 

man,  66  Ala.  559;  Whelan  v.  McCreary,  of  lands ;  and  much  that  is  said  in  re- 

64  Ala.  819 ;  Roswald  v.  Hobbie,  85  Ala.  gard  to  the  exception  in  the  present 
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The  question  now  proposed  for  consideration  is  of  the  mean- 
ing of  the  words  ^  good  consideration '  in  this  statute.  And 
here,  at  the  outset,  we  have  a  striking  instance  of  the  applica- 
tion of  the  rule  of  construction  of  statutes  passed  for  the  re- 
pression of  fraud;  the  rule,  that  is,  of  liberal  construction. 
The  word  ^  good '  as  a  designation  of  consideration  is,  in  its 
legal  sense,  used  in  distinction  from  and  opposition  to  ^  valuar 
ble;'  and  that  this  was  true  in  the  time  of  the  statute  is 
clear.^  But  the  courts  at  once  perceived  that  to  give  the 
word  its  technical  meaning  would  well-nigh  defeat  the  whole 
object  of  the  Act;  for  it  would  save  all  voluntary  convey- 
ances made  in  good  faith.  Hence  the  word  '  good '  was  con- 
strued from  the  first  to  mean  ^  valuable ;  *  ^  and  this  has  been 
the  meaning  always  and  everywhere  given  to  it.^  Our  own 
special  statutes  generally  use  the  words  *  valuable '  or  ^  for 
value,'  when  they  contain  a  saving  clause. 

The  real  question  then  is  of  the  meaning  of  the  word  ^  valu- 
able '  as  applied  to  the  term  ^  consideration '  used  in  the  stat- 
* 

V.  GibsoD,  116  III.  294 ;  2  Pomeroy,  Crnger  v.  Tucker,  69  Ga.  557 ;  Morse 

Equity,  §  754.  v.  Wright,  60  Cal.  260.    It  is  sometimes 

If  no  title  whatever  was  conveyed  by  held  that  such  recitals  may  be  concln- 
the  debtor,  purchase  for  value  in  good  sive  of  loatU  of  valuable  consideration, 
faith  from  the  grantee  will  be  of  no  in  a  contest  with  creditors.  Gal  breath 
avaiL  Neal  v.  Gregory,  19  Fla.  856.  v.  Cook,  80  Ark.  417,  citing  Butts  v. 
That  is  the  footing  of  the  Connecticut  Union  Bank,  1  Har.  &  G.  175,  and  David- 
rule  above  mentioned.  son  v.  Jones,  26  Miss.  68.     Sed  quaere. 

Recitals  in  the  deed  are  not  sufficient  Upon  the  general  question  of  recitals  of 
evidence  of  valuable  consideration.  Kim-  consideration  see  the  important  case  of 
baU  v.  Fenner,  12  N.  H.  248 ;  Cohn  v,  Houston  v.  Blackraan,  supra ;  alsoBige- 
V^ard,  82  W.  Va.  84 ;  Rogers  v.  Ver-  low,  Estoppel,  477,  5th  ed. 
lander,   80  W.   Va.   619  ;   Baskins  v,         ^  See  Twyne*s  Case,  8  Coke,  80. 
Shannon,  8  Comst  810  ;  Zelnicker  v.         *  lb.  81,  b,  where  it  is  said :  *  If  con- 
Brigham,  74  Ala.  598 ;  Houston  v.  Black-  sideration  of  nature  or  blood  should  be 
man,  66  Ala.  559 ;  Boiling  v.  Jones,  67  a  good  consideration  within  this  pro- 
Ala.  508  ;  Hubbard  v.  Allen,  59  Ala.  viso,  the  statute  would  serve  for  little 
283  ;  Chambers  v.  Sallie,  29  Ark.  407.  or  nothing,  and  no  creditor  would  be 
'  No   contract,   sealed   or   unsealed,  is  sure  of  his  debt.' 
sufficient  of   itself,   unaided  by  other         *  See  e.  g.    Copis  v,  Middleton,  2 
facts,  to  cover  and  protect  fraud.    Feltz  Madd.  410. 
V.  Walker,  49  Conn.  98.     Farther  see 
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prevail,  if  there  were  no  indication  to  the  contrary,  without 
the  saving  of  the  statute.^ 

statute  will  apply  to  that  of  27  Eliz.  see  Hamilton  v.  Staples,  34  Conn.  816  ; 
But  the  two  statutes  are  not  identical  Washband  v.  Washband,  27  Conn.  424. 
in  language,  or  in  meaning  as  meaning  The  few  early  cases  which  held  that 
has  recently  been  imputed  to  them.  See  fraud  rendered  a  sale  absolutely  void. 
In  re  Ridler,  22  Ch.  D.  75,  C.  A. ;  Green  so  that  no  title  whatever  coald  be  passed 
V.  Paterson,  82  Ch.  D.  95,  104,  C.  A. ;  to  another,  have  all  but  universally  been 
Price  r.  Jenkins,  4  Ch.  D.  483  ;  b.  c.  5  overruled.  Vol.  1,  pp.  73,  617  ;  Bean 
Ch.  D.  619.  But  see  Harris  v,  Tubb,  v.  Smith,  2  Maaon,  252 ;  Somes  v, 
42  Ch.  D.  79.  Further  see  infra,  p.  Brewer,  2  Pick.  198  ;  Oriental  Bank 
449,  note.  v.  Haskins,  3  Met  882,  839  ;  Danbury 
Under  a  former  statute  of  Connecti*  v.  Robinson,  1  McCart.  213 ;  repodiat- 
cut,  which  contained  a  saving  of  bona  iog  the  distinction  of  the  Connecticut 
fide  purchasers  for  valuable  considera-  court,  and  of  Chancellor  Kent,  in  Bob> 
tion,  it  was  held  that  no  title  could  be  erts  v.  Anderson,  supra,  between  the 
conveyed  by  a  fraudulent  grantee  to  any  18th  and  27th  Eliz. 
person,  though  for  value  and  without  Purchase  for  value  without  notice,  at 
notice.  Preston  v.  Crofut,  1  Day,  527 ;  tax  sale,  falls  within  the  saving  of  the 
Merrill  v.  Meachum,  5  Day,  841.  So  in  statute.  Most  9.  Henry,  65  Iowa,  193  ; 
Roberts  v.  Anderson,  8  Johns.  Ch.  371 ;  Belcher  v.  Black,  68  6a.  93,  purchase 
but  this  case  was  reversed  in  18  Johns,  by  wife  of  her  husband's  land  at  tax 
515.  The  court  thought  this  the  mean-  sale  upheld.  A  purchaser  of  land  by 
ing  too  of  the  statute  of  18th  Eliz.  (dis-  quit-claim  may  also  be  a  purchaser  for 
tinguishjng  that  statute  from  27  Eliz.  value.  Mansfield  v.  Dyer,  131  Mass. 
c.  4)  as  to  the  construction  of  which  no  200.  A  mortgagee  is  of  course  a  pur- 
authorities  were  then  known  ;  the  court  chaser.  Plaisted  v.  Holmes,  68  N.  H. 
supposing  that  the  exception  only  saved  619.  Purchase  for  value  without  notice 
the  innocent  purchaser  from  the  penal-  also  gives  the  purchaser  a  perfect  title 
ties  provided.  And  later  the  court  felt  although  he  buys  from  a  member  of  a 
compelled  to  pat  a  case  of  purchase  partnbrship ;  that  will  not  make  him 
for  value  without  notice  on  the  footing  tenant  in  common  with  the  other  part- 
of  special  facts  showing  an  estoppel  in  ner.  Crites  v,  Wilkinson,  65  CaL  559. 
pais,  in  order  to  save  the  purchaser.  A  volunteer  under  a  purchaser  for 
Parker  v,  Crittenden,  87  Conn.  148.  value  in  good  faith  acquires  the  latter's 
The  language  of  the  Connecticut  statute  title.  Samon  v.  Smith,  58  Miss.  899  ; 
waschangedin  the  revision  of  1875;  but  Fulton  v.  Woodman,  54  Miss.  158; 
this  omits  all  saving.  Ante,  p.  39.  As  Citiig  v.  Zimmermaer,  87  Mo.  475.  Not 
to  purchaae  by  creditors  in  Connecticut  so  of  the  original  grantee.     Johnson 


1  The  saving  is  omitted  from  some  of  18  Ohio,  80  ;  Stover  t^.  Harrington,  7 

the  statutes  ;  but  it  is  made  by  most  Ala.  142,  151  ;  Governor  v.  Campbell, 

courts  as  if  it  were  not  omitted.    Tier-  17  Ala.  566  ;  Ewing  v.  Runkle,  20  111. 

ney  v.  Claflin,  15  R.  I.  220 ;  Leach  v.  448  ;  Gridley  v.  Bingham,  51  III  158  ; 

Francis,  41  Vt.  670  ;  Burgett  o.  Bur-  Farlin  v.  Sook,  30  Eans.  401.    As  to  the 

gett,  1  Ohio^  469  ;  Bancroft  v.  Blizzard,  matter  in  Connecticut  aee  note,  rapnu 
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The  question  now  proposed  for  consideration  is  of  the  mean- 
ing of  the  words  ^  good  consideration '  in  this  statute.  And 
here,  at  the  outset,  we  have  a  striking  instance  of  the  applica- 
tion of  the  rule  of  construction  of  statutes  passed  for  the  re- 
pression of  fraud ;  the  rule,  that  is,  of  liberal  construction. 
The  word  ^  good '  as  a  designation  of  consideration  is,  in  its 
legal  sense,  used  in  distinction  from  and  opposition  to  '  valua- 
ble;' and  that  this  was  true  in  the  time  of  the  statute  is 
clear.^  But  the  courts  at  once  perceived  that  to  give  the 
word  its  technical  meaning  would  well-nigh  defeat  the  whole 
object  of  the  Act;  for  it  would  save  all  voluntary  convey- 
ances made  in  good  faith.  Hence  the  word  '  good '  was  con- 
strued from  the  first  to  mean  ^  valuable ; '  ^  and  this  has  been 
the  meaning  always  and  everywhere  given  to  it.'  Our  own 
special  statutes  generally  use  the  words  ^  valuable '  or  ^  for 
value,'  when  they  contain  a  saving  clause. 

The  real  question  then  is  of  the  meaning  of  the  word  ^  valu- 
able '  as  applied  to  the  term  ^  consideration '  used  in  the  stat- 

V.  Gibson,  116  111.  294  ;  2  Pomeroj,  Crnger  v.  Tucker,  69  Ga.  657 ;  Morse 

Bquity,  §  754.  v.  Wright,  60  Cal.  260.   It  is  sometimes 

If  no  title  irhateyer  was  conveyed  by  held  that  such  recitals  may  be  condii- 
the  debtor,  purchase  for  value  in  good  sive  of  toarU  of  valuable  consideratioxi, 
faith  from  the  grantee  will  be  of  no  in  a  contest  with  creditors.  Galbreath 
avail.  Neal  v.  Gregory,  19  Fla.  856.  v.  Cook»  80  Ark.  417,  citing  Butts  v. 
That  is  the  footing  of  the  Connecticut  Union  Bank,  1  Hair,  k  G.  175,and  David- 
rule  above  mentioned.  son  v.  Jones,  26  Miss.  68.    Sed  qusre. 

Recitals  in  the  deed  are  not  sufficient  Upon  the  general  question  of  recitals  of 
evidence  of  valuable  consideration.  Kim-  consideration  see  the  important  case  of 
ball  V.  Fenner,  12  N.  H.  248 ;  Cohn  v.  Houston  o.  Blackroan,  supra ;  alsoBige- 
Ward,  82  W.  Va.  84;  Rogers  v.  Ver-  low,  Estoppel,  477,  5th  ed. 
lander,   80  W.   Va.   619  ;   Baskins  v.  *  See  Twyne's  Case,  8  Coke,  80. 
Shannon,  8  Comst  810  ;  Zelnicker  v.  ^  lb.  81,  b,  where  it  is  said  :  '  If  con- 
Brigham,  74  Ala.  598 ;  Houston  v.  Black-  sideration  of  nature  or  blood  should  be 
man,  66  Ala.  559  ;  Boiling  v.  Jones,  67  a  good  consideration  within  this  pro- 
Ala.  508  ;  Hubbard  v.  Allen,  59  Ala.  viso,  the  statute  would  serve  for  little 
288 ;  Chambers  v.  Sallie,  29  Ark.  407.  or  nothing,  and  no  creditor  would  be 
'No   contract,   sealed   or   unsealed,  is  sure  of  his  debt.' 
sufficient  of   itself,   unaided  by  other  *  See  e.  g.    Copis  v.  Middleton,  2 
facts,  to  cover  and  protect  fraud.    Feltz  Madd.  410. 
V,  Walker,  49  Conn.  98.    Farther  see 
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ntes.  It  is  believed  that  ^valuable  consideration'  in  the 
statutes  against  fraudulent  conveyances  is  to  be  taken  (apart 
from  its  application  to  certain  cases  of  pre-existing  demands, 
of  which  later)  in  the  widest  sense  of  the  law  of  contracts. 
It  consists  accordingly  of  some  right,  interest,  profit,  or  in  a 
word  benefit^  accruing  to  the  vendor,  or  some  forbearance,  loss, 
or  in  a  word  detriment  suffered  by  the  purchaser.^  It  is  not 
necessary  that  there  should  be  ^  quid  pro  quo,'  or  benefit  of 
any  kind,  —  here  any  more  than  elsewhere  in  contract,  to 
make  one  a  purchaser  for  valuable  consideration.  If  A  mort- 
gage his  land  to  B  to  secure  him  in  lending  money  to  G, 
though  A  has  no  benefit  at  all,  B  is  a  purchaser  for  valuable 
consideration.' 

§  2.  '  VOLUNTABY '  AND  *  VALUABLE.' 

But  the  terms  ^  benefit '  and  '  detriment '  here  used  are  tech- 
nical terms,  and  the  definition  itself  therefore  requires  expla- 
nation ;  and  it  will  be  well  to  go  back  to  the  word  ^  valuable ' 
again.  That  word  is  generally  and  may  always  be  used,  in 
regard  to  statutes  against  fraudulent  conveyances,  in  contrast 
with  '  voluntary,'  as  in  such  expressions  as  ^  transfers  for  val- 
uable consideration '  and  ^  voluntary  transfers ; '  and  it  may 
be  examined  accordingly.  Where  shall  we  locate  the  line  that 
separates  the  two? 

The  words  are  mutually  exclusive  of  each  other,'  and  either 
might  accordingly  be  considered  first.  *  Voluntary'  is  the 
simpler  word,  and  may  be  profitably  taken  as  the  starting- 
point.    The  literal  meaning  of  that  word  is  at  the  very  f  oun- 

1  Currie  v.  Nind,  L.  R  10  Ex.  162.  *  Ex  parte  Heame,  1   Buck,   165  ; 

An  attaching  or,  apart  from  statute,  a  Marden  v.  Babcock,  2  Met.  99. 

judgment  creditor  is  not  a  purchaser  for  *  Hence  mere   '  good '   or  '  merito- 

▼alue.     Vol.  1,  pp.  406,  407  ;  Devoe  v,  rious '    considerations    are   voluntary  ; 

Brandt,  58  N.  Y.  462  ;  Schweizer  v.  though     '  meritorious '    considerations 

Tracy,  76  UL  845, 851 ;  Berry  o.  Sowell,  appear  formerly  to  have  been  treated 

72  Ala.  li.  as  if  they  were  valuable.     Ante,   pp. 

186,  190. 
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dation,  and  makes  most  though  not  all  of  the  superstructure, 
of  the  legal  idea  intended  by  it;  a  transfer  is  ^voluntary' 
when  it  is  solely  of  the  will  of  the  person  making  it,  that  is 
to  say,  when  his  own  will  is  the  only  motive  for  the  transac- 
tion.^ It  is  not  true  however  that  where  other  motives  enter 
into  it  the  transfer  is  for  valuable  consideration ;  so  that  in 
the  literal  sense  of  the  word  ^  voluntary '  the  two  terms  are 
not  mutually  exclusive  of  each  other.^ 

The  most  important  kind  of  voluntaiy  transfer  is  however 
pointed  out  when  a  transfer,  made  solely  of  the  will  of  the 
person  making  it,  has  been  mentioned.  What  other  kinds  are 
there  ?  Perhaps  they  may  all  be  comprehended  in  this  state- 
ment, that  though  a  transfer  is  induced  by  motives  taking 
their  rise  in  the  conduct  or  action,  past  or  to  come,  of  the 
transferee,  that  will  not  affect  the  character  of  the  transfer. 
Unless  there  is  something  more,  the  transfer  will  still  be  vol- 
untary ;  and  that  will  continue  to  be  true  until  the  transfer  is 
either  made  with  a  view  to  the  *  benefit '  of  the  party  who  trans- 
fers, or  is  made  to  the  '  detriment '  of  the  opposite  party. 
When  that  point  is  reached,  there  is,  within  accepted  defini- 
tion, a  valuable  consideration.  ^  Benefit '  appears  to  mean  ad- 
vantage bargained  for  (in  favor  of  the  person  making  the 
transfer)  in  the  transaction ;  ^  detriment '  is  a  more  difficult 

1  A  sale  of  a   large   proj^rty,   on  Earashaw  «.   Stewart,    64    Md.   518 ; 

credit,  to  a  person  without  present  or  Beasley  v.  Bray,  98  N.  Car.  266,  that 

prospective  means  is  practically  a  vol-  a  conveyance  by  an  insolvent  debtor 

nntary  alienation,   in  ordinary   cases,  to  an  insolvent  grantee,  not  on  long 

Gregg  V,  Lee,  37  La.  An.   164  ;  Reeves  credit,  is  not  fraudulent  per  se. 

V.  Sherwood,   46  Ark.  620  ;  Massie  w.  *  It  does  not   make  a    conveyance 

Enyart,  82    Ark.    261  ;    Ringgold   v.  voluntary  that  a  debtor  pays   over  a 

Waggoner,  14  Ark.  69.     See  Leach  v.  fund  to  his  creditor  (a  surety  to  his 

Fowler,  22  Ark.  143  ;  Gist  v.  Barrow,  principal,   for  example),  who  at  once 

42  Ark.  621  ;   Bell  v.  Devore,  96  HI.  turns  over  the  fund  to  some  one  to 

217  ;  Jaffers  v.  Aneals,  91   111.  487  ;  whom  the  debtor  was  in  way  bound. 

Perkins    v,    Webster,    2    Cush.    480  ;  Berry  v,  Sowell,  72  Ala.  14.     But  such 

Peebles  v,  Horton,   64  N.  Car.  874  ;  a  transaction  would  bear  examination  ; 

Davidson  v,  Crittenden,  65  Ga.  497  ;  it  may  not  have  been  more  than  a  sub- 

Whelan   v.   McCreary,   64  Ala.   819 ;  terfoge. 
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term  to  tie  down  to  a  definition,  and  must  be  left  to  examples. 
The  meaning  of  both  ^benefit'  and  ^detriment,'  which  must 
now  be  considered,  will  sometimes  be  inTolved  in  the  same 
transaction. 

The  following  specific  proposition,  it  is  believed,  is  sup- 
ported by  the  better  authorities :  If  the  purpose  of  the  trans- 
action is  to  confer  a  benefit  or  an  advantage,  as  e.  g.  out  of 
affection,  generosity,  or  the  like,  it  matters  not  that  the  trans- 
action takes  the  form  of  an  agreement,  and  that  the  party  to 
receive  the  advantage  promises,  or  takes  upon  himself  a  duty, 
to  do  something  involving  time,  labor,  or  expense,  or  all 
three,  in  the  way  of  carrying  out  the  purpose ;  so  long  as 
nothing  is  done  or  undertaken  by  the  recipient  except  to 
make  good  the  terms  of  the  benefit  as  a  gratuity,  the  trans- 
action still  is  voluntary  on  the  part  of  the  one  conferring  the 
benefit.^    In  one  of  the  cases  just  cited  ,^  as  stated  in  one 

1  Eirksey  v,   Eirksey,  8  Ala.  181  ;  not  without  distrust,  Price  v.  JenkiuB, 

Forward    v.   Armstead,   12  Ala.   124;  5  Ch.  D.  619,  C.  A.  ('Can  an  assign- 

Erwin  v.  Erwin,  25  Ala.  241  ;  Bibb  v.  ment    of   leasehold    property  ever   be 

Freeman,  59  Ala.  612;    Van  Wyck  ».  strictly  voluntary?*  said  James,  L.  J. 

Seward,    18  Wend.    286  ;    Randall  v.  in  that  case);  8.  c.  4  Ch.  D.  483.   Price 

Vroom,  80  N.  J.  £q.  858 ;  Nichols  v.  v.  Jenkins  however  arose  under  27  Mis. 

McCarthy,  58  Conn.  299;  McCatcheon*s  c.  4,  and,  until  Harris  v,   Tubb,  has 

Appeal,   99   Penn.   St.    138  ;   Lyon  v.  always  been  confined  to  that  statute. 

Haddock,  59  Iowa,  682  ;  Tylers.  Tyler,  See  In  re  Pumfrey,    10  Ch.    D.   626, 

126  111.  525  ;  Park  v.  Battey,  80  6a.  C.  A.,  where  James,  L.  J.  himself  says 

858 ;  Lewis  v.  Linscott,  87  Kans.  879  ;  that    Price    v,    Jenkins    was    decided 

Benson  v.  Benson,  70  Md.  253  ;  In  re  upon  that  statute,  '  and  the  object  of 

Ridler,  22  Ch.  D.   74  C.  A. ;  Green  v.  it  was  to  prevent  a  fraud  ; '  In  re  Rid- 

Patersou,  82  Ch.   D.   95,    104,   C.   A.;  dler,  supra  ;  Green  v.  Paterson,  supra* 

Townend  v,  Toker,  L.  B.  1  Ch.   452  ;  See  Lee  v.  Mathews,  supra.    The  ques- 

Rosher  v.  Williams,  L.  R.  20  Eq.  210 ;  tion  in  Harris  v.  Tubb,  as  in  Price  v, 

Gardiner  v,  Gardiner,   12  Ir.  C.  L.  R.  Jenkins,  was  whether  an  assignment  of 

565 ;  Lee  v.  Mathews,  6  L.  K.  Ir.  580,  leaseholds,  on  consideration  of  natural 

C.  A.  reversing  6  L.  R.  Ir.  167.  love  and  affection,    was  voluntary.     It 

But  see  Dozier  v.  Matson,  94  Mo.  was  held,  under  13  Eliz.  c.  5,  that  it 

828,  ante,   p.     182,    note  ;    Harris  v,  was  not,  on  the  ground  that  the  as- 

Tubb,  42  Ch.  D.  79,   before  a  single  signee  took  the  burden  of   liabilities 

judge  (Kekewich,  J.), following,  though  from  the  assignor.    The  cases  of  Dozier 


^  Kirksey  v,  Eirksey* 
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of  the  others/  a  brother-in-law  wrote  to  the  widow  of  his 
brother,  who  lived  some  sixty  miles  away,  that  if  she  would 
come  to  see  him,  he  would  let  her  have  a  place  to  help  her 
bring  up  her  family.  Shortly  afterwards  the  widow  broke 
up  her  old  place  of  residence  and  removed  to  the  residence  of 
her  brother-in-law.  For  two  years  he  furnished  her  with  a 
comfortable  home,  and  then  required  her  to  give  it  up.  The 
promise  was  held  gratuitous,  though  the  sister-in-law  had,  in 
consequence,  sustained  the  loss  and  inconvenience  of  break- 
ing up  and  moving.' 

In  another  case^  in  the  same  state  it  appeared  that  a 
father,  residing  in  Alabama,  promised  his  son,  who  lived  in 
North  Carolina,  a  particular  plantation  in  Alabama  if  be 
would  come  there  and  settle  upon  it.  The  son  did  so,  giving 
up  his  residence  in  North  Carolina  at  a  loss,  and  being  put 
to  expense  and  inconvenience  in  making  the  change.  The 
promise  in  this  case  also  was  held  gratuitous ;  the  court  de* 
daring  that  expense  and  trouble  in  such  a  matter  could  not 
make  a  consideration,  for  such   things  might  attend  any 

V,  Hatson,  94  Mo.  828,  and  Dougherty  upon   his  undertaking,  as  hia  debtor, 

V.  Harsel,  91  Mo.   161,  should  stand  and  proceed  against  him  and  take  the 

upon  the  ground  that  the  donor  was  land  in  execution,  in  those  states  in 

able  to  make  the  gift,  not  that  the  acts  which  a  promise  to  one  man  for  the 

of  the  donee  (making  improvements)  benefit  of  another  may  be  sited  upon  by 

made  the  transaction  one  for  value.  the  latter.    See  chapter  6,  §  16. 

It  does  not  make  the  conveyance  ^  Bibb  v.  Freeman,  supra, 
valuable  that  the  grantee  undertakes  to  '  Townend  v.  Toker,  L.  R.  1  Ch.  446, 
pay  some  debts  of  the  grantor,  except  was  a  c^ase  in  some  of  its  more  gen- 
to  the  extent  of  payment.  See  Lewis  eral  features  like  this  one,  with  a  con- 
V.  Linscott,  87  Kans.  379 ;  Benson  v.  trary  result ;  but  in  that  case  there 
Benson,  70  Md.  253.  If  the  debts  ara  was  a  plain  bargain  from  the  very  out- 
equal  to  the  value  of  the  estate,  a  bona  set  between  the  parties,  without  sug- 
fide  undertaking,  by  a  responsible  per-  gestion  of  a  gift  or  gratuity.  It  may 
son,  to  pay  them  would  perhaps  make  be  added  that  that  case  arose  under 
the  purchase  valid.  Nicholls  v,  Ellis,  27  Eliz.,  the  doctrine  of  which,  as  has 
98  Mo.  844.  It  would  be  different  if  already  been  said,  is  somewhat  special, 
the  grantee  were  a  person  without  See  further  chapter  21,  where  Townend 
means.  Supra,  p.  445,  note.  Though  v.  Toker  is  more  fully  stated, 
even  in  that  case  the  creditor  could  '  Forward  v,  Armstead,  12  Ala. 
elect,  no  doubt,  to  treat  the  grantee,  124. 


I 
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gratuity  ;  the  test  was  whether  the  property  was  *  to  be  paid 
in  consideration  of  the  removal,  instead  of  being  given  from 
motives  of  benevolence,' kindness,  or  natural  affection.'^ 

In  a  New  York  case  ^  it  appeared  that  a  father  had  made  a 
conveyance  of  real  estate  to  his  son,  requiring  the  son  to  pay 
his  sisters  such  a  sum  as  the  father  should  decide  to  be  their 
portions  of  the  estate.  Though  the  son  by  accepting  the  con- 
veyance became  liable  to  pay  his  sisters  according  to  the 
undertaking,  the  conveyance  was  held  to  be  voluntary  on  the 
part  of  the  father;  for  it  was  the  manifest  intention  of 
the  father  to  dispose  of  the  property  to  and  among  his  chil- 
dren from  motives  of  affection.  And  so  it  has  been  held  in 
Pennsylvania  of  one  to  whom  a  life  insurance  policy  was 
assigned,  and  who  thereafter  paid  the  premiums  as  they  be- 
came due ;  that  did  not  make  him  a  purchaser  for  value.^ 

Indeed  the  question  in  such  cases  appears  to  come  to  this, 
whether  the  transaction  amounted  to  a  bargain  or  was  only 
a  gift ;  if  it  was  intended  as  a  gift,  the  fact  that  the  donee 
was  put  to  inconvenience,  trouble,  and  expense  in  accepting 
it  does  not  make  him  a  purchaser  for  value  under  the  statute 
of  Elizabeth,  —  the  conveyance  still  is  voluntary ;  if  the  con- 
veyance, on  all  the  facts,  is  to  be  treated  as  an  intended 
bargain  and  sale,  the  very  same  circumstances  of  incon- 
venience, trouble,  and  expense,  or  any  of  them,  would  make  a 
case  of  purchase  for  value  under  the  statute.  So  in  effect  it 
was  laid  down  in  an  important  Alabama  case,*  to  which  refer- 

^  See  also  Townend  o.  Toker,  L.  R.  Its  terms,  according  to  the  evidenoe  of 

1  Ch.  446.  the  donor  and  one  of  the  donees,  .  .  . 

*  Van  Wyck  v.  Seward,  18  Wend,  were  that  R  should  remain  on  the  lands 
886,  Court  of  Errors.  conveyed  and  superintend  their  culti- 

*  McCutcheon*8  Appeal,  99  Penn.  ration  and  that  of  two  other  planta- 
St.  133.  tions,  the  property  of  the  donor.  The 

^  Bibb  V.  Freeman,  69  Ala.  612.    In  fact  is  not  distinctly  stated,  but  it  is  a 

this  case  the  court  says  :  '  The  convey-  necessary  inference  from  the  facts  stated 

ance  refers  to  the  contemporaneous  agree-  that  each  of  these  three  plantations  was 

ment  between  the  donor  and  .  .   •  the  supplied  with  hands  and  every  other 

donee.  ...  It  is  sliown  that  that  agree-  necessary  appliance  for  cultivation,  the 

ment  was  in  writing  and  has  been  lost,  property  of  the  donor.    In  their  culti- 
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ence  has  already  been  made ;  and  so  it  is  laid  down  in  other 
cases  of  authority.^ 

But  unless  the  term  is  used  in  a  special  sense,  ^  bargain ' 
alone  would  not  include  valuable  consideration.  Thus  an 
agreement  by  a  grantee  of  land  to  build  a  house  thereon 
would  not  create  a  valuable  consideration  for  the  conveyance.^ 
If  however  one  should  ^  sell '  part  of  a  tract  of  land  in  or  near 
a  city,  solely  upon  the  '  buyer's '  undertaking  to  build  a  house 
or  otherwise  to  improve  his  ^  purchase '  at  very  large  expense, 

vation  R  was  to  contribute  no  more  assignee  covenants  to  indemnify  the  as- 

than  his  personal  services  in  superin-  signer,   may  give    the    transaction   of 

tending  them.     From  aU  three  planta-  transfer  the  character  of  a  bargain  for 

tions  he  was  to  receive  one  fifth  of  the  good  and  valuable  consideration,  as  was 

products  of  cultivation ;   receiving  no  held  in  that  case.  On  the  other  hand  the 

more  from  the  cultivation  of  the  lands  gift  of  a  valuable  interest  in  lands  is  not 

conveyed  than  from  the  plantations  not  less  a  gift  because  the  property  so  given 

conveyed.      If   compensation    was  in-  carries    with    it    certain    obligations.' 

tended  to   be   paid  him  for  removing  Fitzgibbon,    L.    J.  :     'The    question 

from  his  home  in  T  to  the  lands  con-  nevertheless  arises  with  regard   to    a 

veyed,  for  loss  and  inconvenience  sus-  leasehold,   as  it   does  with  regard  to 

tained  in  the  removal,  for  personal  ser-  other  property,    whether  the  transac- 

vices  rendered  or  to  be  rendered,  it  was  tion  was  a  bargain  involving  mutual 

to  be  derived  from  the  share  of  the  considerations,  or  was  a  gift  involving 

products  of  the  several  plantations  to  mere  bounty  from  one    party  to  the 

which    the    agreement   entitled    him.  other.*    See  to  the  same  effect  (on  au- 

We  cannot  regard  these  facts  as  forming  thority  of  Townend  v.  Toker,  supra), 

part  of  the  consideration  of  the  con-  Kosher  v,  Williams,  supra,  also  on  27 

veyance  of  the  lands.'     The  convey-  Eliz.  c.  4,  where  the  grantee  agreed  to 

ance  was  held  to  be  a  fraud  upon  the  build  a  house  on  the  land  conveyed,  and 

creditois.  that  was  held  not  to  make  a  valuable 

1  Townend  v.  Toker,    L.  R.    1  Ch.  consideration. 
452  ;  Roeher  v.  Williams,  L.  R.  20  Eq.         It  seems  that  whenever  equity  would 
210 ;  Lee  o.  Mathews,  6  L.  R.  Ir.  580.  decree  specific  performance,  a  convey- 
In  the  first  of  these  cases,  Turner,  L.  J.  since  will    be    good    against  creditors. 
said:    'The  question  is,   whether  the  Moog ».  Farley,  79  Ala.   246.    Comp. 
transaction  was  one  of  bargain,  or  of  Roslier  o.  Williams,  L.  R.  20  Eq.  210; 
gift    merely.'     In     Lee    v.    Mathews,  Clarke  v,  Willott,  L.   R.  7  Ex.  313  ; 
snpFB,  in  the  Court  of  Appeal,  May,  Peter  v.   NicoUs,  L.  R.  11  Eq.  391 ; 
C.  J.  says :    '  The  question  to  be  de-  Smith  v.  Garland,  2  Mer.  123  ;  Trowell 
cided  in  each  case  of  this  nature  is,  as  t^-  Shenton,  8  Ch.  D.  318.    These  Eug^ 
was  said  in  Townend  v.  Toker,  L.  R.  1  Ush  cases  are  on  27  Eliz.  c.  4. 
Ch.  452  [on  27  Eliz.  c.  4],  was  the  deal-         '  See  Rosher  v.  Williams,  L.  B.  20 
ing  a  bargain  or  a  gift  ?   The  existence  Eq.  210. 
of  onerous  liabilities,  from  which  the 
VOL.  11.— 29 


460  CIBGUMVENTION.  [CHAP.  XVIII. 

the  understood  object  being  to  enhance  the  value  of  the  rest 
of  the  seller's  land,  building  the  house  or  making  the  outlays 
would,  it  seems,  be  both  *  detriment '  and  '  benefit ;  *  the 
buyer  would  probably  become  a  purchaser  for  value  against 
the  seller's  creditors.^  Of  course  if  it  were  made  a  condition 
that  the  conveyance  should  be  void  if  the  house  were  not 
built,  the  case  would  be  clear;  the  condition  could  be 
enforced.^ 

It  remains  to  consider  the  special  cases  relating  to  purchase 
for  value. 

§  3.  Trustees  and  Assignees  fob  CREorroEs.* 

What  is  the  relation,  towards  property  assigned  for  the 
benefit  of  creditors  generally  or  of  particular  creditors,  of  an 
assignee  or  trustee,  whether  in  virtue  of  the  actual  stipula- 
tions made  by  him  with  the  debtor,  or  of  the  duties  laid  upon 
him  by  law,  in  taking  the  trust  ?  Some  courts  hold  the  as- 
signee or  trustee  to  be  a  purchaser  for  value  ;  *  more  hold  the 
contrary .'^    The  first  named  view  cannot  be  supported  on  the 

^  Kosher  v.  Williams,  supra.  eration  may    be    treated    as    valnaUe 

'  lb.  where  the  instrument  is  under  seal,  as 

*  As  to  assignees  for  value  see  infra,  usually  it  is  ;  but  it  is  better  in  such 
§  4.  a  case  to  say  that  no  consideration  is 

*  Wickham    «.    Martin,    18    Gratt.  necessary. 

427;  Sipe  v.  Earman,  26  Gratt.  563;         *  Swan  v.    Crafts,   124  Mass.  453; 

Harrison  v.  Farmers'  Bank,  9  W.  Va.  Holland  c.  Croft,  20  Tick.  321,   838  ; 

424;   Gates  v.  Lebeaume,  19  Mo.   17,  Palmer  v.  Thayer,  28  Conn.  237;  Loos 

26;    Byrne  v,   Becker,    42   Mo.    264;  p.  Wilkinson,    110  N.  Y.    195  (s.  c. 

State  V.    Eeeler,    49  Mo.   548;   First  113  N.  Y.  485);  Putnam  u,    HubbeU» 

National  Bank  9.  Hughas,  10  Mo.  App.  42  N.^  Y.    106,  114;    Griffin  v.  Mar- 

7  ;    Wilson  t».    Eifler,    7    Coldw.    81  ;  quardt,    17    N.  Y.  28  ;  Farrington   ». 

Thomas    v,    Clark,    65    Maine,   296 ;  Sexton,   43  Mich.   454 ;    Lampson  v. 

Governor  v.  CampbeU,   17  Ala.    566  ;  Arnold,  19  Iowa,  479  ;  Ruble  v.   Mc- 

Fox  V.  Willis,   1  Mich.  321  ;  Hollister  Donald,  18  Iowa,  493 ;  Main  v.  Lynch, 

V.  Loud,  2  Mich.  809.     But  the  dicta  54  Md.  658  ;  Eigenbnin  v.  Smith,  98 

of  the  Michigan  cases  have  been  over-  K.  Car.  207  ;  Savage  v.  Knight,  92  N. 

ruled.     Pierson  v.   Manning,    2  Mich.  Car.  493  ;  Fleming  0.  Grafton,  54  Miss. 

445  ;   Farrington  v.  Sexton,   43  Mich.  79  ;  Craft  v.  Bloom,  59  Miss.  69  ;  Mann 

454  ;  Wakeman   v.  Barrows,  41  Mich.  t;.  Flower,  25  Minn.  500.     See  Benning 

863.     Between  the  parties  the  consid-  v.  Nelson,  23  Ala.  801.    Of  cottrse  a 
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ground  of  burdens,  or  '  detriment,'  assumed  by  the  party  in 
the  performance  of  the  trust ;  if  at  all  events  what  has  been 
said  in  preceding  pages  is  a  sound  view  of  law.^  The  fact 
that  a  donee  of  property  undertakes  to  improve  it,  or  to  clear 
it  of  encumbrances  for  himself,  or  that  he  undertakes  to 
transfer  it,  or  to  divide  it  and  transfer  it,^  for  himself  or  for 
the  donor  after  he  has  had  certain  benefits  from  it,  —  that 
would  not  make  him  a  purchaser  for  value.* 

Again  such  trustee  or  assignee  cannot  be  a  purchaser  for 
value  if  he  is  to  be  deemed,  as  he  is  in  England,  only  an  agent 
of  Uie  debtor,  concerned  with  the  execution  of  a  power.  In 
that  case  his  powers  are  revocable  by  the  principal  at  any 
time  before  they  have  been  acted  upon  by  those  intended,  the 
creditors.*  And  even  after  creditors  have  accepted  the  terms 
of  the  deed,  the  trustee,  for  a  reason  mentioned  in  the  next 
paragraph,  cannot  be  a  purchaser  for  value  from  him,  how* 
ever  true  it  is  that  the  assenting  creditors  can  enforce  per- 
formance of  the  trust.  The  creditors  may  become  purchasers 
for  value,  by  taking  the  property  and  releasing  their  debts 
correspondingly ;  but  the  trustee  stands  in  a  di£ferent  place, 
so  far  as  he  is  only  trustee. 

But  in  America  generally  the  trustee  or  assignee  is  not 
deemed  to  stand  in  the  position  of  agent  of  the  debtor ;  the 
execution  of  the  deed  is  at  the  outset  more  than  a  revocable 
power,  —  it  is  in  itself  a  trust,  and  hence  cannot  be  revoked 
by  the  debtor.^    The  trustee  therefore  acquires  an  indepen- 

grantee  in  secret  trust  for  the  grantor  non  v.  Young,  89  N.  Car.   264 ;  infra, 

is  no  purchaser  or  owner  against  credi-  pp.  458  et  seq. 

tors,  for  the  imrpose  of  acquiring  title  *  Garrard  v,  Lauderdale,  3  Sim.  1  ; 

by  adverse  possession.     Jones  v.  Wil-  8.  c.  2  Russ.  &  M.   451  ;  Walwyn  i;. 

son,  69  Ala.  400.  Coutta,  3  Meriv.  707  ;  s.  c.  3  Sim.  14  ; 

1  See  Swan  v.  Crafts,  supra.  Acton  t;.  Woodgate,  2  Mylne  &  K.  492. 

•  Van  Wyck  v.  Seward,   18  Wend.  So  in  some  of  our  states.     Ashley  v, 

886,  supra,  p.  448.  Robinson,  29  Ala.  112;  Ruble  v.    Mc- 

'  The  mere  fact  however  that  a  man  Donald,  18  Iowa,  493. 

is  an  assignee  will  not  prevent  him  ^  Moses  v,    Mui7B;atroyd,   1    Johns. 

from  being  a  purchaser  for  value.    Can-  Ch.  119,  129  ;  Shepherd  v,  McEvers,  4 
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dent  position;  does  that  fact,  together  with  the  fact  of  the 
duties  assumed  bj  or  imposed  upon  him  make  him  a  pur- 
chaser for  value  ?  It  is  believed  not.  The  trustee  does  not, 
properly  speaking,  purchase  the  property ;  ^  he  merely  under- 
takes to  do  certain  things  with  it  which  the  deed  authorizes 
him  to  do.  If  the  occasion  for  doing  those  things  does  not 
arise,  or  if  it  is  frustrated,  the  property  is  still  in  the  debtor ; 
and  if  there  is  any  surplus,  after  the  trust  has  been  per- 
formed, that  surplus  is  the  property  of  the  debtor,  and  no 
conveyance  of  it  is  necessary.^  There  is,  or  there  may  be,  a 
valid  contract  in  these  cases,  especially  where  it  is  under  %Bal, 
or  where  property  is  turned  over  to  the  trustee  under  the 
agreement ;  but  there  is  no  purchase  for  value,  in  the  sense 
of  the  statute  of  Elizabeth. 

The  assignment  will  however  be  good,  in  principle,  if  it  has 
been  executed  in  accordance  with  law,  so  far  as  its  provisions 
and  the  acts  of  the  assignor  are  concerned,  though  it  has 
been  made  with  an  actual  intention  to  delay  or  defraud  cer- 
tain creditors;'    because    in   such  a  case  the  assignment 

Johns.  Ch.   186,  138 ;  Nicoll  v.  Mam-  put  it  in  the  power  of  the  debtor,  by 

fonl,  ib.  522,   529  ;  Ward  v.  LewU,  4  the  aid  of  a  legal  presumption,  to  make 

Pick.  518,  528  ;  New  England  Bank  v.  valid  his  own  fraudulent  deed.     But  of 

Lewis,  8  Pick.    113,   118  ;   Pingree  v,  course  the  presumption  at  most  could 

Cumstock,  18  Pick.  46,   50  ;  Head  v.  only  be  prima  facie.    Further  see  Evans 

Robinson,  6  Watts  &  S.  829  ;  Ingram  v.  Lamar,  21  Ala.  833. 

V.  Kirk  Patrick,  6  I  red.  £q.  463  ;  Stiiiip-  ^  Except  perhaps  in  the  bare  sense 

son  V.  Fries,  2  Jones,  Va\.  156 ;  2  Pom-  of  taking,   for  a  time,  the  legal  title, 

eroy,  Equity,  §  994.     See  Goodwin  v.  '  An  assignment  is  no  more  a  sale  than 

Kerr,  80  Mo.  276.     But  see  Gibson  v,  is  a  mortgage,  both  of  which  are  trans- 

Rees,  50  111.  883.    There  is  some  con-  fers  of  the  present  dominion  over  the 

flict  of   authority   upon   the  question  property,'  etc.      Goodwin  v,   Kerr,  80 

whether  the  creditor  must  signify  his  Mo.  276,  281. 

acceptance  by   some  word  or  act,   or  ^  It  is  common  to  say  that  the  sur- 

whether  his    acceptance  is  presumed,  plus  '  results '  to  the  debtor  by  opera- 

2  Pomeroy,  §  998,  note.     See  also  Ben-  tion  of  law ;  but  that  is  a  convenient 

ning  V.  Nelson,  23  Ala.  801,  in  which  euphemism  to  express  the  same  idea, 

it  is  declared  that  the  law  will  not  pre-  '  Emerson  v.   Senter,  118  IT.  S.  1 ; 

sume  the  assent  of  a  beneficiary,  how-  Hempstead  v.  Johnston,  18  Ark.   123, 

overmuch  the  instrument  maybe  for  140;  Cornish  v.  Dews,  ib.  172,  181; 

his  benefit,  because  that  would  be  to  Hunt  v.    Weiner,    39    Ark.    70,   75  ; 
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amounts  onlj  to  a  preference  of  creditors,  not  because  of 
purchase  for  value  hy  the  assignee. 

It  is  hardlj  necessary  to  say  that  it  does  not  require  any 
doctrine  of  purchase  for  value  to  sustain  the  assignment, 
against  the  debtor,  as  soon  as  the  trust  is  executed  on  his 
part.  If  the  trust  were  executory  on  the  part  of  the  debtor, 
it  could  not  be  enforced  against  him ;  but  a  trust  fully  exe- 
cuted by  the  founder  is  binding  against  him  as  well  where  it 
is  voluntary  as  where  it  is  for  value.^  Nor  is  there  any  dif- 
ference in  this  respect,  or  in  regard  to  the  general  question 
whether  the  trustee  or  assignee  is  a  purchaser  for  value,  be- 
tween assignments  for  creditors  generally  or  for  particular 
creditors  on  the  one  hand,  and  technical  deeds  of  trust  for 
like  purpose  on  the  othof . 

§  4.  Assignees  of  Choses  in  Action. 

It  is  a  fundamental  rule  of  law,  whatever  may  be  the  true 
reason  for  it,  that  an  assignee  of  a  chose  in  action  takes  sub- 
ject to  all  equities  or  defences  that  existed  at  the  time  of  the 
transfer  in  favor  of  him  against  whom  the  obligation  runs. 
It  matters  not  that  the  assignee  has  taken  without  notice 
(other  than  that  implied  by  an  assignment)  and  for  valuable 
consideration ;  unlike  a  purchaser  acquiring  the  legal  title  to 
property  in  possession,  the  assignee  has  acquired  only  a  right 

Thomas  v.  Talmadge,  16  Ohio  8t.  433,  75  N.  Y.  184,  137  ;  Estate  of  Webh, 

439  ;  Governor  v.  Campbell,   17    Ala.  49  Cal.  541,  545  ;  Stone  v,  Hackett,  12 

566  ;  SUte  v.  Keeler,  49  Mo.  548.     But  Gray,  227 ;  Bond  v.  Bunting,  78  Penn. 

see  Savage  v.  Knight,  92  N.  Car.  498  ;  St.  210  ;  and  many  other  cases.  Equity 

Putnam  V.  Hubbell,  42  N.  Y.  106, 114  ;  will    not   enforce  a  voluntary   execu- 

Loos  V.   Wilkinson,    110  N.   Y.  195 ;  tory  trust  in  favor  even  of  a  wife  or 

ft  c.  113  N.  Y.  485.  child.     Young  v.  Young,  supra  ;  Hoi- 

Preference  stands  upon  a  footing  of  loway  v,  Headington,  8  Sim.  825  ;  Jef- 

its  own.     See  chapter  19,  §  1.  ferys  v.  Jefferys,  1  Craig  &  P.  138, 141 ; 

»  Ellison  p.  Ellison,  6  Ves.  656  ;  Bill  Story,   Equity,  §§  433,  987.     The  law 

V,  Cureton,  2  Mylne  &  E.  503  ;  Petre  was  otherwise  on  this  last  point  at  one 

V.  Espinasse,  ib.   496  ;  Milroy  v.  Lord,  time.    Story,  at  snpra ;  ante,  pp.  186y 

4  De  a.  F.  k  J.  264,  274  ;  Young  v.  190. 
YoQDg,  80  K.  Y.  422 ;  Martin  r.  Funk, 
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of  action  or  an  equitable  title.  Thus  a  mortgage,  at  least  as 
regards  the  debt  secured  by  it,  is  a  chose  in  action;  and 
therefore  an  assignee  cannot  acquire  a  better  right  against 
the  mortgagor  than  the  mortgagee  had;  payment  of  value 
in  good  faith  will  not  make  him  a  purchaser  for  value  in 
good  faith  within  the  meaning  commonly  attached  to  that 
phrase.^ 

It  should  well  be  observed  however  that  the  rule  is,  that 
the  assignee  takes  subject  to  equities  in  favor  of  the  debtor  in 
the  obligation  assigned.  The  rule  is  not  that  the  assignee 
takes  subject  to  equities  against  the  debtor ;  and  it  is  appre- 
hended that  there  is  no  rule  that  an  assignee  for  value,  and 
without  notice  of  such  equities,  takes  subject  to  such  equities. 
Clearly  if  the  true  view  is,  that  the,  distinction  in  regard  to 
assignment  is  founded  upon  the  fact  that  assignment  is  an 
attempt  to  transfer  to  a  third  person  a  personal  relation  and 
duty  existing  between  two  mcn,*^  no  one  but  one  of  those  two 
men  has  anything  to  say  about  the  transaction,  when  it  is  for 
value  and  in  good  faith.  But  though  the  commonly  accepted 
distinction  should  be  the  true  one,  namely,  that  assignments 
tend  to  promote  litigiousness,'  what  have  third  persons  to 
do  with  the  matter  when  it  falls  short  of  crime  ? 

This  reasoning  leads  to  the  conclusion  that  creditors  of  the 
person  against  whom  the  chose  in  action  exists  have  no  con- 
cern with  any  intent  of  such  person  to  defraud  them,  though 
the  holder  of  the  chose  be  equally  guilty,  after  the  chose  has 
been  assigned  for  valuable  consideration  without  notice  of 
the  fraud ;  towards  creditors  it  is  in  effect  the  ordinary  case 
of  purchase  for  value  without  notice.  This  is  believed  to  be 
a  general  proposition ;  it  has  been  decided  to  be  true  of  the 
assignment  of  a  mortgage,^  and  there  is  nothing  in  such  a 

1  Conover  v.  Van   Mater,  8  C.   E.         •  HarTard  Law  Rev.  for  March,  1890, 

Green,  481  ;  De  Witt  v.  Van  Sickle,  p.  889,  Profeasor  Ames. 
29  N.  J.  Eq.  209  ;  Westfall  r.  Jones,         »  lb.;  Lampet's  Case,  10  Coke,  48. 
23  Barb.  9  ;  Hill  v.  Hoole,  115  N.  Y.         *  De  Witt  v.  Van  Sickle,  29  N.  J. 

299  ;  Judge  v.  Vogle,  88  Mich.  569.  Eq.   209  ;    Sleeper  v.   Chapman,    121 
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case  to  distinguish  the  transaction  from  the  effect  of  assign* 
ing  any  other  chose  in  action,  governed  bj  common  law 
principles.  Indeed  most  of  the  American  statutes  themselves 
show  this,  for  they  expressly  include  choses  in  action  among 
the  subjects  of  fraudulent  conveyance,  and  then  save  generally 
purchasers  for  value  in  good  faith.  That  must  include  the 
purchasers  of  the  same  subjects  of  the  statutes.^ 

Whether  this  proposition  would  apply  to  choses  in  action 
not  governed  by  common  law  principles  may  be  a  different 
question.  It  is  conceived  that  it  should  apply  to  the  as- 
signment of  an  unnegotiable  promissory  note ;  such  an  in- 
strument of  the  lex  mercatoria  differs  but  slightly  from  a 
common  law  chose  in  action.  Different  considerations  may 
be  thought  to  enter  into  the  question  when  the  instrument  is 
negotiable.  A  promissory  note  payable  to  tiie  '  order '  of  a 
person  named  cannot  be  perfectly  transferred  except  by  in- 
dorsement made  by  the  payee.^  Without  his  indorsement  a 
transfer  though  for  value,  and  without  notice  in  point  of  fact, 
would  not  pass  a  title  such  as  the  law  merchant  recognizes ; 
a  better  way  is  provided  and  should  be  adopted.    This  may 

Mass.  404 ;  Bigelow  v.  Smith,  2  Allen,  statate,    indudiDg  one   (bonds)    there 

264,  266 ;  Welch  v.  Priest,  8  Allen,  165  mentioned,   on  the  ground  that  they 

(parchaser).     But  see  Judge  v,  Vogel,  could  not  be  taken  on  execution.    Ante, 

88  Mich.  569.    An  assignee  for  value  of  pp.  68  et  seq.     Modem  legislation  has 

A  mortgage  will  take  over  a  prior  as-  remedied  this,  and  brought  all  choses 

signee  in  fraud,   though    taking  with  within  the  statute  ;  but  it  may  still  be 

notice.     Clapp  v,  Leatherbee,  18  Pick,  a  question  whether  choses  are  within 

181.  the  saving  of  that  statute.     If  assignees 

^  It  is  different  with  the  statute  of  for  value  are  saved,  where  the  statute 

Elizabeth.     That  does  indeed  in  terms  of  Elizabeth  prevails,  as  in  New  Hamp- 

embrace    certain    choses    in   action,  —  shire,  Massachusetts,  and  Pennsylvania, 

'  every  bond,  suit,  judgment,  and  exe-  it  should  be  so  on  the  equity  of  the 

cution,'  ant«,  p.  80,  —  but  the  saving  general  doctrine  of  purchase  for  value, 
is  only  of  *any  estate  or  interest  in         ^  Lancaster    Bank    v.    Taylor,    100 

lauds,  tenements,  hereditaments,  leases,  Mass.  18  ;  Whistler  v,  Forster,  14  C.  B. 

rents,  commons,  profits,  goods,  or  chat-  n.  s.  248.     These  cases  show  that  the 

tela.'    Ante,  p.  82.     For  a  considerable  title  transferred  in  such  a  case,   with- 

time  indeed    the  courts    excluded    aU  out  indorsement,  is  only  an  equitable 

choses  in  action  not  mentioned  by  the  title. 
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possiblj  be  considered  sufficient  to  distinguish  such  a  case 
from  that  of  the  assignment  of  a  common  law  chose  in  action 
(the  assignment  of  which  is  in  conformity  with  law),  so  as 
to  let  iu  the  rights  of  creditors  whom  the  maker  of  the  note 
has  been  endeavoring  to  defraud.  That  would  .be  somewhat 
analogous  to  the  rule,  as  generally  laid  down,  that  purchase 
for  value  even  of  property  in  possession  must  be  purchase  of 
the  legal  title.^  It  may  be  thought  too  that  there  is  some 
analogy  between  the  case  under  consideration  and  that  of  a 
grantee  of  land  who  fails  to  perfect  his  title,  by  omitting  to 
have  it  recorded,  and  so  runs  the  risk  of  losing  it. 

§  6.  Support. 

The  courts  are  not  agreed  in  regard  to  the  effect  of  under- 
takings by  a  grantee  to  support  a  debtor-grantor  by  way  of 
consideration  for  the  conveyance  of  all  or  a  large  part  of  the 
grantor's  estate.  In  New  York,  Illinois,  and  elsewhere,  it  is 
held  that  such  a  case  does  not  make  the  valuable,  or  rather 
the  valuable  and  bona  fide,  consideration  required  by  the 
statute  to  cut  off  the  claims  of  creditors  of  the  grantor.' 

1  Parker   v.    Clark,    80   Beav.   64 ;  11  N.  H.  460 ;   Bynearson  ».  Turner, 

Wailes  v.  Cooper,  24  Miss,  208.     But  62  Mich.  7;  Park  n.  Battey,80  Ga.  86S; 

see  French  ».  Hope,  Pump  Court,  vol.  Worthy  v,  Brady,  91  N.  Car.  266  j  Cana* 

4,  p.  158,  coram  Kekewich,  J.j   also  ler  v.  Cobb,  77  N.  Car.  30  ;  Camuuik  v, 

1  Harrard  Law  Rev.  1.  Lovett,  44  Ark.  180  ;  Stokes  *.  Jones^ 

«  Coleman  v.   Burr,  93  N.  Y.  17  ;  18  Ark.  734 ;  Woodall  ».  Kelly,  86  AU. 

Robinson  v.  Stewart,  10  N.  Y.    189,  368  ;  Sandlin  ».  Bobbins,  62  Ala.  477. 

196  ;  Goodrich  v.  Downs,  6  Hill,  438  ;  See  also  Rice  v.  Cunningham.  116  Mass. 

Jackson  v.  Parker,  9  Cowen,  84 ;  Law-  466  ;  Miner  ».  Warner,  2  Grant's  Cas. 

son  V.  Funk,  108  111.  602  ;   Moore  v.  448  (but  see  Shontz  ».  Brown,  27  Penn. 

Wood,  100  111.  451  ;  Annis  v.   Bonar,  St.  128). 

86  111.  128  ;  Woodward  v.  Wyman,  63         The  fact  that  the  grantee  aaramed  the 

Vt.    645  ;   Tupper    v.    Thompson,    26  payment  of  some  debts  of  the  grantor, 

Minn.  385  (personalty)  ;  Henry  v.  Hin-  or  performed  some  considerable  senricea, 

man,  25  Minn.  199  ;  Graves  v.  Blondell,  would  not  help  the  matter.     Graves  r. 

70  Maine,  190  ;  F.gery  v.  Johnson,  70  Blondell,   supra ;   Carmack  v.   Lovett, 

Maine,   258  ;    Sidensparker  v,  Sidens-  supra  ;  Park  v.  Battey,  supra  (convey- 

parker,  62    Maine,  481  ;   Hapgood  v,  ance  by  husband  to  wife  in  considera- 

Fisher,  84  Maine,  407 ;  Smith  v.  Smith,  tion  of  love  and  a£fection,  support  ci 
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Thus  in  a  late  case  ^  it  appeared  that  a  husband  had  conveyed 
land  to  his  wife  in  consideration  of  an  agreement  on  the  part 
of  his  wife  to  take  care  of  the  grantor's  mother ;  and  it  ap- 
peared that  the  wife  had  carried  out  her  agreement,  having 
rendered  services  in  the  care  of  her  husband's  mother  for 
more  than  eight  years.  But  the  court  refused  to  treat  the 
transaction  as  valid  against  the  husband's  creditors,  though  in 
point  of  fact  there  may  have  been  no  intent  to  defraud  them. 
But  a  contrary  rule  obtains  in  some  other  states,  if  at  all 
events  support  does  not  constitute  the  sole  consideration.' 

The  exclusion  of  such  a  consideration  should  not  rest  upon 
the  ground  that  it  may  not  be  valuable,  but  rather  on  the 
ground  that,  being  in  effect  of  the  nature  of  a  trust  or  reser- 
vation to  the  exclusion  of  creditors  or  of  a  trust  or  a  reserva- 
tion in  favor  of  some  one  apparently  having  no  estate  in  the 
property,  and  seldom  appearing  of  record,  the  consideration 
lacks  good  faith.'     This  is  shown  directly  by  some  of  the 

the  grantor,  and  payment  of  certain  Wheeler  v.  Wallace,  53  Mich.  856,  362, 
debts) ;  Benson  v.  Benson,  70  Md.  258  lease  of  lands  on  boarding  lessor, 
(undertaking  to  pay  an  annuity  to  the  It  is  held  in  Tibbals  v,  Jacobs,  81 
grantor,  if  required,  and  to  pay  debts  Conn.  428,  that  an  absolute  conveyance 
of  the  grantor  less  than  half  the  value  (by  quitclaim)  is  not  in  fnud  of  credi- 
of  the  property).  So  though  some  small  tors,  where  the  grantee,  though  by  secret 
present  payment  of  money  was  made,  agreement,  is  in  good  faith  to  furnish 
Egery  v.  Johnson,  supra  ;  Sidensparker  money  to  pay  the  grantor's  debts,  the 
«.  Sidensparker,  supra  ;  Moore  v.  Wood,  grantor  to  remain  in  possession  and  have 
100  111.  451;  Rynearson  v.  Turner,  supra,  the  use  of  the  land  for  his  support,  the 
But  see  In  re  Johnson,  20  Ch.  D.  889.  grantee  to  make  up  any  deficiency  re- 
^  Coleman  v.  Burr,  supra.  quired.  But  this  case  appears  to  oon- 
'  Henuon  v,  McClane,  88  Penu.  St.  fllct,  in  its  principle,  with  Lukins  v, 
219  ;  Shont2  v.  Brown,  27  Penn.  St.  Aird,  6  Wall.  78. 
123  ;  Stafford  «.  Stafford,  ib.  144  ;  Pel-  The  retaining  possession  of  land  after 
bam  V.  Aldrich,  8  Gray,  515;  Hays  9.  sale,  it  should  be  remembered,  apart 
Montgomery,  118  Ind.  91  ;  Willis  v.  from  questions  touching  secret  agree- 
Thompson,  93  Ind.  62;  Scott  v.  Davis,  ments  or  trusts  for  support  or  the  like, 
117  Ind.  232  ;  Aultman  v.  Booth,  95  rests  upon  a  different  footing  from  re- 
Mo.  383  ;  Muenks  v.  Bunch,  90  Mo.  taining  possession  of  chattels  sold.  See 
500  ;  Henderson  v.  Hnnton,  26  Gmtt.  chapter  13,  §  5. 

926  ;  Gordon  v.  Reynolds,  supm  ;  Farlin         *  See  Cansler  v,  Cobb,  77  N.  Car. 

V.  Sook,  30  Kaus.  401  ;  Easumv.  Pirtle,  80  ;  Gordon  v,  Reynolds,  114  HI.  118  ; 

81  Ky.  561 ;  In  re  Johnson,  snpra.    See  Moore  v.  Wood,  100  IlL  451 ;  AnniB 
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cases,^  and  indirectly  by  others.'  The  real  question  then  is, 
whether  the  nature  of  the  proposed  consideration  should  fix 
upon  the  grantee  the  duty  of  inquiry  concerning  the  effect  of 
the  transaction.^ 

These  cases  of  conveyances  on  consideration  of  support  of 
the  grantor  are  at  all  events  distinguishable  from  cases  in 
which  there  has  been  a  valid  agreement  for  the  payment  of 
services.  In  a  case  of  that  sort  payment  for  the  services 
rendered  must  be  made;  and  these  of  course  having  been 
bargained  for  will  constitute  a  valuable  consideration  for 
property  conveyed  in  payment.     Thus,  where  a  father  prom- 

V.   Bonar,   86  111.   128  ;    Rice  v.  Cun-  element  of   good   faith.*    See  chapter 

ninghani,  116  Mass.  466  ;   Woodall  v.  19. 

Kelly,   85  Ala.  868  ;   Sandlin  v.  Rob-         In  Scott  v.  Davis,  117  Ind.  232,  it 

bins,  62  Ala.  477  ;  Lukius  o.  Aird,  6  is  said  that  the  case  is  not  one  of  secret 

Wall.  78.     In  Annis  v.  Bonar  the  court  trust  in  favor  of  the  grantor, 
says  :  '  It  is  [a  doctrine  bearing  its  own         Further  see  Byan  v.   MuUinix,   45 

condemnation]  that  a  debtor  may  trans-  Iowa,  631  ;   Farlin  v.  Sook,  80  Kaus. 

fer  all    his  property  to  another,   and  401,  that  the   creditors  may  appropri- 

thereby  defeat  his  creditors  .  .  .  and  ate  the  value  of  the  land  in  excess  of 

yet  enjoy  the  use  of  the  property.     The  the  value  of  the  consideration  actually 

size  of  the  family,   the  value  of   the  paid  and  discharged, 
property  disposed  of,  and  the  amount         If  however  enough  was  left  of  the 

and  character  of  the  debts  are  obviously  grantor's  property  to  pay  his  debts,  it 

immaterial,  since  the  proi)08ition  admits  is  probable  that  the  conveyance  might 

of  no  limitations  in  these  respects.     If  be  sustained.     The  cases  speak  of  con- 

the  debtor  may  take  a  covenant  for  sup-  veyances    by    insolvents,    or    of    the 

port  and  maintenance,  he  may  prescribe  debtor's  entire  estate  which  comes  to 

even  to  the  minutest  detail  the  kind  the  same   thing.      Rollins  v.   MooerSi 

and  quality.     And  thus  projierty  of  im-  25  Maine,  192  ;  Webster  v.  Whithey, 

mense  value  might  be  transferred  so  as  ib.  326 ;  Egery  v.  Johnson,  70  Mainei, 

to  secure  a  life  support  corresponding  in  258  ;   Graves  v.  Blondell,  ib.  190. 
expense.  .  .  .  The  law  allows  no  man,         ^  See  Rice  v,  Cunningham,  supra ; 

beyond  the  specific  exemptions  of  the  Strong  v.  Lawrence,  58  Iowa,  55,  citing 

statute,  by  any  form  of  contract  or  mode  Sidensparker  v.  Sidensparker,  52  Maine, 

of  disposing  of  property,  whatever  it  481  ;  Macomber  v.  Peck,  39  Iowa,  351 ; 

may  be,  to  secure  the  use  of  his  property  Graham  v.  Rooney,  42  Iowa,  567,  that 

to  himself  to  the  exclusion  of  his  credi-  where  there  is  a  secret  trust  of  the  kind 

tors.'     So  in  Lnkins  v.  Aird,  supra,  a  the  conveyance  is  invalid  against  credi- 

different  sort  of  case,  but  involving  the  tors.  See  also  Slater  v.  Dudley,  18  Pick, 

same  question  of  consideration,  the  court  873. 

says    that   the   consideration   may  be        '  Gordon  9.  Reynolds,  supra, 
considered  valuable,  '  but  it  lacks  the         *  Cansler  v.  Cobb,  77  N.  Car.  30. 
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ises  his  daughter  over  age,  or  one  under  age  upon  whom 
is  dependent,  that  she  shall  be  compensated  for  services 
his  family  to  be  rendered  by  her,  he  may,  after  the  servi 
have  been  performed,  convey  to  her  land  in  payment;  t 
the  conveyance  will  be  good  against  his  creditors.^  In  ca 
of  that  kind,  where  the  services  of  another  have  been  b 
gained  for  in  good  faith,  for  work  to  be  done,  it  can  make 
difference  that  the  employer  was  embarrassed  at  the  tin: 
payment  must  be  made. 

§  6.  Prb-existing  Demands. 

The  courts  of  New  York  and  of  some  other  states  ho 
that,  to  constitute  a  valuable  consideration  in  the  matter 
the  transfer  of  property  other  than  negotiable  paper,  the  co 
sideration  must  be  a  present  one,  specifically  created ;  a  pi 
existing  debt  or  obligation  alone  ^  is  insufficient  to  make  hi 
who  takes  the  property  in  discharge  of  the  debt  or  oblig 
tion  a  purchaser  for  value;  though  his  claim  to  it  may  1 
good  on  the  footing  of  preference.     One  who,  for  such  pai 
debt,  takes  property  from  another  whose  title  is  tainted  wii: 
fraud  (or  whose  act  is  a  fraud)  upon  another  cannot,  on  tl; 
footing  of  purchase  for  value,  hold  the  property  against  tli 
person  upon  whom  the  fraud  was   practised.^    But  that 
contrary  to  the  doctrine  which  obtains  in  England,  and  moi 
generally  in  this  country.* 

1  Collier  v.  French,  64  Iowa,  677  ;         •  Vol.  1,  pp.  405,  406  ;  Barnard 

Howard  v.  Rynearson,  50  Mich.  307.  '  Campbell,  58  N.  Y.  73  ;  Moore  v.  R 

Ordinarily  the   performance  of  ser-  der,  66  N.  Y.  488  ;  Stevens  r.  Brenna 

▼ices  by  a  child  for  his  parents,  all  79  N.  Y.  254  ;   Proskaaer  v.  People 

living  together,  would  not  raise  an  ira-  Bank,   77  Ala.  267 ;    Curme  v.  Rau 

plied    promise    to    pay  for  the  same.  100  Ind.  247  ;  De  Witt  v.  Van  Sickl 

Howard  r.  Rynearson,  supra.  29  N.  J.  Eq.  209 ;  Thompson  v.  Fui 

'  If  thei-e  be  with  it  a  valuable  con-  67  Miss.  478  ;  Surget  v.  Boyd,  ib.  48 

sideration,  the  transfer  will  stand.   Ran-  The  two  Mississippi  cases  are  cases 

kin  V.  Van  Biver,  78  Ala.  662.    Such  security  taken  for  the  prior  debt, 
valuable  consideration  paid  to  the  debtor         ^  Taylor  v,   Blakelock,   32  Ch.   1 

will  not  be  treated  as  a  benefit  or  trust  in  660,  0.  A.  quoted  vol.  1,  p.  405  ;  Mc 

his  favor,  so  as  to  avoid  the  transaction,  chants*  Insurance  Co.  v,  Abbott,  1' 

though  the  debtor  was  insolvent.    Ib.  Mass.  897,  400  ;  Morse  v.  Aldrich,  II 
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The  courts  of  England  and  more  generally  of  this  country 
use  '  valuable  consideration,'  it  is  believed,  in  its  broadest 
sense,  where  that  has  not  been  restricted  by  force  of  statute, 
making  no  exception  in  its  application  to  questions  arising 
under  the  statute  of  Elizabeth ;  he  who  as  an  owner,  and  not 
merely  as  agent  or  trustee,  takes  property  in  payment  of  a 
pre-existing  demand,  whether  in  absolute  or  conditional  pay- 
ment, or  who  in  the  same  way  takes  property  as  security  ^ 
for  the  payment  of  such  a  debt,  takes  for  valuable  considera- 
tion as  well  under  the  statute  as  in  other  cases.  This  too  is 
true  without  regard  to  the  law  of  preference.  Thus :  A  con- 
veys property  to  B  in  fraud  of  his  creditors,  B  participating 
or  taking  as  a  volunteer ;  B  now  conveys  the  same  property 
to  his  own  creditor  G,  without  notice  of  the  fraud,  in  payment 
of  or  as  security  for  the  debt  due  G.  C  is  a  purchaser  for  val- 
uable consideration  in  the  fullest  sense  in  a  contest  with  the 
creditors  of  A.  If  G  took  the  property  in  discharge  of  the 
debt,  it  would  be  his  entirely;  if  he  took  it  as  security  or, 
what  is  the  same  thing  practically,  as  conditional  payment, 
he  would  hold  it  for  value  to  the  extent  of  his  demand,  though 
no  further.  Another  example :  A  mortgagee  may  by  this  rule 
take  a  release  of  the  equity  of  redemption,  for  value,  without 
any  new  consideration,  on  discharging  the  mortgage  debt, 
where  the  sum  due  is  substantially  equal  to  the  whole  value 
of  the  property  mortgaged.* 

Mass.  578;    Railroad  Co.  v.  National  Jeasel,  M.  R.;  Blancbard  v.  Stevena, 

Bank,   102  U.  S.    14,  58,   59  ;    Firat  3  Cush.  162,  168 ;  infra,  p.  461,  note. 
National  Bank  v.  McAllister,  46  Mich.         '  Williams   v.    Bobbins,   15  Gray, 

897  ;  Dyer  v.  Rosenthal,  45  Mich.  588  ;  590.     If  the  estate  was  actually  worth 

Beurmann  v.  Van  Buren,  44  Mich.  496  ;  much   more    than  the  sum  due,   the 

Knox  V,  McFarren,  4  Colo.  586 ;  Tur-  release,  if  bona  fide,  would  be  volun* 

ner  v.  Eillian,  12  Neb.  580  ;  Gamble  tary  only  as  to  the  excess.      Rice  v. 

V.  Harris,  5  Del.  Ch.  512.  Momer,  64  Wis.  599  ;  Hughes  v.  Shull, 

See    Louthain    v.    Miller,   85    Ind.  83  Eans.  127 ;  Strong  v.  Lawrence,  58 

161  ;  Meyer  v.  Evans,  66  Iowa,  179 ;  Iowa,  55  ;  Staney  v.  Laning,  lb.  662 ; 

Smith  V.  Rigga,  66  Iowa,  488  ;  Butter-  Phelps  v.  Curts,  80  III.  109.    But  if 

field  V.  Okie,  36  N.  J.  Eq.  482.  the  release  were  fraudulent,  it  would,  by 

^  lu  re  Barker,  44  L.  J.  Ch.  487,  the  better  rule,  be  entirely  void.    Ses 
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As  a  question  of  principle  the  rule  that  C  is  a  holder 
valuable  consideration  under  the  statute  in  all  such  casec 
pears  to  be  the  preferable  one.  Where  C  takes  propert 
discharge  of  his  debt,  he  takes  for  his  debt  something  wl 
he  was  not  bound  to  take,  and  foregoes  his  right  to  in 
upon  payment  according  to  the  undertaking;  and  where 
takes  the  property  in  conditional  payment  or  as  security^ 
is  either  induced  to  forbear  to  press  the  debtor  or  (what  is 
as  an  equivalent)  is  presumably  lulled  into  a  feeling  of  sal 
and  so  induced  to  forego  taking  measures  for  his  protect 
which  otherwise  he  might  and  probably  would  have  tak< 

chapter  16.    See  also  Hartman  v,  Allen,  jfurther  secarity,  and  by  8o  doin^ 

9  Lea,  657 ;  Bennett  v.  Union  Bank,  5  gives  value  to  the  donor,  being 

Humph.   617  ;  Wallach  ?».   Wylie,  28  value  which  the  donor  expected  hii 

Kans.  38.     So  too  of  course  where  the  give  [forbearance  or  indulgence],  he 

consideration  of  the  discredited  instru-  in  fact  accepted  the  voluntary  ins 

ment  was  in  point  of  fact  nonriual  or  ment  as  a  consideration  for  the  ac 

trivial.  Stevens  v.  Dillman,  86  111.  233.  he  takes  upon  the /aUh  of  it.' 

Of   course  where  a  creriitor   mder-         Upon  the  other  view  that  the  ci 

takes  to  pay  the  pre*existing  obligation  tor  is  lulled  into  security  see  Blancl 

of  his  debtor  to  a  third  person,  such  v.  Stevens,  3  Cush.  162,  168,  where 

creditor  receiving  therefor  a   security  court  says  :   '  But  may  you  not  she 

running  to  his    debtor,   he   is,  under  legal  consideration  by  showing  forb 

any  rule,  a  purchaser  of  the  security  ance  to  act  as  by  showing  an  act  do 

for  valuable  consideration.      Smith  o.  A  damage  to  the  promisee  is  all  tha 

Spencer,  73  Ala.  299.  necessary    to  show  a  good  [valua' 

^  In  a  recent  case  the  matter  has  been  consideration  for  a  promise  ;  and  ou 

very  clearly  put  by  Jessel,  M.  R.  In  re  not  the  same  rule  to  apply  in  pro 

Barker,  44  L.  J.  Ch.  487.    The  learned  tion  of  a  note  transferred  to  him  ? 

judge  there  says  :  '  In  the  case  of  fur-  the  party  had  not  received  the  not 

ther  security  [after  the  original  trans-  collateral  security,  he  might  have  | 

action]  the  lender  gives  time  and  for-  sued  other    remedies    to    enforce 

bearance,  or  he  gives  some  other  advan-  security  or  payment  of  his  debt, 

tage  to  the  person  giving  the  further  might  have  obtained  other  securities 

security  ;  and  that  is  valuable  consider-  perhaps  payment  in   money.     It  i 

ation.     But  if,  without   that,  after  a  fallacy  to  say  that  if  the  plaintiffs 

voluntary  instrument  [as  security]  has  defeated  in  their  attempt  to  enforce 

been  executed,    its  contents  are  com-  payment  of  these  notes,  .  .  .  nevert 

municated  to   the    person  taking  the  less  they  are  in  as  good  a  situation 

benefit  of  it,  and,  acting  upon  the  faith  they  would  have  been  in  if  the  nc 

of  it,  he  does  substantially  alter   his  had  not  been  transferred  to  them.'    1 

position,   that   is,  he  does   communi-  this  is  probably  going  to  the  verge 

eate  to  the  donor  his  acceptance  of  the  the  law,  and  is  in  part  put  upon 
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In  this  latter  way  of  putting  the  consideration  it  appears  to 
be  assumed  that  there  is  no  agreement,  express  or  implied, 
for  extending  the  time  of  payment  of  the  debt  to  secure  which 
the  property  is  transferred ;  if  there  were  "such  an  agreement, 
there  would  be  a  valuable  consideration  by  all  the  authorities.^ 

If,  where  the  New  York  doctrine  prevails,  a  creditor  pay 
over  to  his  debtor  cash,  or  turn  over  property,  in  addition  to 
discharging  the  pre-existing  debt,  for  property  bought  from 
the  debtor,  the  rules  governing  the  transaction  will  be  those 
touching  purchases  upon  a  new  consideration.  The  dis- 
charge however  of  the  old  debt  will,  it  seems,  be  a  circum- 
stance to  be  considered  in  connection  with  any  other  evidence 
received,  in  ascertaining  the  character  of  the  transaction.  So 
it  has  lately  been  laid  down  in  a  series  of  cases  in  Alabama, 
where  the  New  York  doctrine  in  regard  to  pre-existing  debt 
prevails ;  *  transactions  being  referred  to  in  which  the  debtor 
intends  to  use  the  funds,  received  in  payment  or  exchange 
from  the  buying  creditor,  in  fraud  of  his  other  creditors,  of 
which  fact  the  buyer  has  notice.^ 

As  we  have  already  intimated,  the  transfer  may  be  a  valid 
preference  ;  then  of  course  it  will  make  no  difference  that  the 
creditor  parted  with  no  new  consideration ;  his  title  will  be 
good  against  other  creditors  having  no  lien.^    Nor  does  it 

ground  of  convenience  and  safety  in  '  Carter  v.  Coleman,  82  Ala.  177, 
dealing  with  negotiable  paper.  182,  Clopton,  J.  citing  Levy  v.  Wil- 
^  For  those  of  New  York  see  Pratt  liams,  79  Ala.  171.  To  the  same  effect, 
V,  Conan,  37  N.  Y.  440 ;  Moore  v.  Owens  v.  Hobbie,  82  Ala.  466  ;  Moog 
Ryder,  65  N.  Y.  438.  442  ;  Bums  v,  v,  Farley.  79  Ala.  246. 
Rowland.  40  Barb.  369.  See  also  Gates  *  The  buyer  must  not  put  it  *in  the 
V.  First  National  Bank,  100  U.  S.  239.  power  of  the  debtor  to  effectually  screen 
Any  detriment  sustained  by  the  credi-  a  part  of  the  proceeds  .  .  .  having 
tor  other  than  that  necessarily  involved  knowledge  of  facts  sufficient  to  create 
in  taking  property  in  payment  or  as  a  reasonable  belief  that  such  is  his  in- 
security would  everywhere  make  a  val-  tention.  No  part  of  the  purpose  must  be 
oable  consideration.  For  various  exam-  ease  or  favor  to  the  debtor.'  Clopton,  J. 
pies  of  the  kind  under  the  strict  rule  in  Levy  r.  Williams,  supra,  at  p.  179. 
of  New  York  see  Bigelow's  Bills  and  *  Murphy  v.  Briggs,  89  N.  Y,  446 ; 
Notes,  498,  499.  Hodges  v.  Coleman,  76  Ala.  103. 
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make  any  difference  that  the  transfer  may  not  proceed  directly 
from  the  debtor  to  his  creditor.  In  a  recent  case  ^  it  appeared 
that  W  conveyed  land  to  M  in  fraud  of  W's  creditors,  M  par- 
ticipating. At  W's  request  M  now  mortgages  the  land  to  a 
creditor  of  W,  without  notice,  but  upon  no  present  considera- 
tion. The  mortgagee's  title  was  held  good,  as  a  valid  prefer- 
ence, against  other  creditors  of  W.  The  distinction  was  laid 
down  that  where  a  transfer  is  made  to  a  stranger,  he  must 
have  an  equity  superior  to  that  of  his  vendor,  in  a  contest  with 
creditors,  and  that  requires  that  he  should  have  parted  with 
(new)  value  and  have  taken  without  notice ;  where  however 
the  transfer  is  to  a  creditor,  there  need  be  no  new  considera- 
tion, as  the  transaction  amounts  only  to  a  preference.^  But 
of  course  if  the  preference  is  invalid  as  such,  the  creditor  can- 
not hold  the  property,  because  he  is  not  a  purchaser  for  value. 

It  should  however  be  observed  of  the  New  York  rule  that  a 
creditor  may  also  be  a  purchaser  for  value,  not  indeed  by  tak- 
ing  property  to  secure  what  is  due  to  him,  and  probably  not 
by  taking  it  in  payment  of  the  same,  for  in  either  case  that 
would  only  be  a  preference.  But  the  fact  that  a  man  is  a  credi- 
tor will  not  prevent  him  from  buying  property  of  his  debtor 
as  a  non-creditor  might  do.*  That  is,  a  creditor  may  buy  prop- 
erty from  his  debtor,  and  if  he  purchase  as  from  a  stranger, 
for  valuable  consideration  and  in  good  faith,  he  will  be  allowed 
to  hold  it,  regardless  of  the  laws  touching  preference. 

The  pre-existing  debt  or  demand  may  be  any  lawful  claim  ; 

^  Murphy  v.  Briggs,  supra.  of  later  date.  A  bona  fide  purchaser 
*  lb.  ;  Seymour  u.  Wilson,  19  N.  Y.  or  mortgagee  from  a  fraudulent  grantee, 
417,  421.  The  court  in  Murphy  v.  without  notice  of  the  fraud,  is  entitled 
Briggs  further  said  :  *  The  rights  of  the  to  a  preference  orer  a  subsequent  pur- 
mortgagees  as  creditors  to  hare  their  chaser.  The  mortgagee  is  a  purchaser 
debts  preferred  by  mortgages  on  the  to  the  extent  of  his  interest.  Ledyard 
property  of  the  debtor  are  equally  v.  Butler,  9  Paige,  132. 
equitable  with  the  claims  of  creditors,  *  Redhead  v,  Pratt,  72  Iowa,  99.  See 
and  no  valid  ground  is  apparent  why  Williams  v.  Bobbins,  15  Gray,  690, 
they  should  be  placed  behind  other  which  however  was  in  reality  a  case  of 
creditors,  when  liens  of  the  latter  are  preference. 
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it  maj  be  a  cause  of  action  for  tort.  There  is  a  good  illus* 
tration  (though  not  arising  under  the  statute  of  Elizabeth) 
in  a  recent  case.^  That  was  a  suit  to  compel  the  defendant 
to  transfer  to  the  plaintiff  certain  stock,  which  a  cotrustee  of 
the  defendant  had  made  over  to  him.  The  plaintiff,  defend- 
ant, and  a  man  named  Carter  were  trustees  of  two  different 
funds,  which  may  be  designated  as  the  X  fund  and  the  Y 
fund.  Garter  misappropriates  part  of  the  X  fund,  and  then 
applies  part  of  the  Y  fund  to  the  purchase  of  the  stock  in 
question,  which  he  transfers  into  the  name  of  himself  (which 
is  not  material)  and  the  defendant;  the  defendant  and  the 
plaintiff  being  unaware  of  the  fraud.  Nor  had  the  benefi- 
ciaries of  the  X  fund  any  notice  that  the  stock  was  purchased 
with  part  of  the  Y  fund.  It  was  held  that  the  plaintiff  ought 
not  to  prevail,  on  the  ground  that  by  accepting  the  transfer 
of  the  stock  the  defendant  put  an  end  to  the  right  of  action 
which  he  had  against  Carter  to  compel  him  to  put  back  the 
fund ;  the  act  being  a  wrong  to  the  defendant.' 

The  New  York  authorities  agree  that  a  creditor  who  takes 
a  negotiable  instrument  in  payment  of  a  pre-existing  debt  or 
demand  is  a  purchaser  for  value.^    On  the  other  hand  they 

^  Taylor  v.  Blakelock,  82  Ch.  D.  560,  actaaUy  parted  with   money ;    for  he 

C.  A.  gave  up,  lost,  parted  with  the  right  to 

'  Cotton,  L.  J.  :  *  At  the  time  when  sue  Carter,  which  up  to  the  time  when 
this  transfer  was  made  ...  he  [the  this  stock  was  transferred  he  had.  In 
defendant]  had  a  right  to  sue  his  co-  my  opinion,  independently  of  any  ques- 
trustee  for  the  purpose  of  getting  that  tion  of  pressure,  that  was  valuable  con- 
money  which  had  got  into  his  hands  sideration.'  This  has  been  true  at  least 
or  into  the  hands  of  his  firm  ;  either  since  the  time  of  Twyne's  Case,  3  Coke, 
way  Carter  would  have  been  liable.  80,  the  difficulty  with  which  was,  not 
When  he  took  the  transfer  of  this  stock  that  the  precedent  debt  did  not  furnish 
into  the  name  of  himself  and  of  Carter,  a  valuable  consideration,  but  that  the 
he,  by  accepting  the  transfer,  lost  and  consideration  was  not  bona  fide.  And 
put  an  end  to  the  right  of  action  which  Bowen,  L.  J.  says  in  Taylor  v.  Blake- 
he  had  as  against  Carter  in  order  to  lock,  supra,  that  before  the  reign  of 
make  him  bring  back  this  fund.  .  .  .  Elissabeth  as  well  as  since  a  pre-existing 
Therefore  he  gave  up,  by  accepting  stock,  debt  was  a  Taluable  consideration, 
a  valuable  right.  He  gave  valuable  *  Seymonr  t^.  Wilaon,  19  N.  Y.  417  ; 
consideration  just  as  much  as  if  he  had  Weaver  o.  Barden,  49  N.  Y.  286,  294  ; 
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deny  that  the  mere  taking  by  a  creditor  of  such  an  instrun 
by  way  of  security  or  of  conditional  payment,  where  he  d 
not  forego  any  rights  against  the  debtor,  that  is,  where  th 
is  no  other  present  ^  consideration  '  than  what  may  be  imp! 
by  the  mere  taking  of  the  paper  and  the  duties  consequ^ 
can  make  the  creditor  a  holder  for  value.^  The  English  a 
more  generally,  the  American  authorities  hold  the  central 
This  might  stand  upon  the  special  ground  alone  that  1 
subject  of  transfer  is  a  negotiable  instrument ;  ^  but  it  is 
lleved  that  it  may  stand  on  broader  ground  also,  grou 
sufficient  for  property  in  general. 

The  negotiable  paper  should  however  be  so  transferred 
the  creditor  as  to  make  him  a  holder  in  his  own  right  agaii 
any  rights  of  the  debtor;  it  would  not  make  the  creditor 
purchaser  for  value  to  transfer  the  paper  to  him  as  an  ag€ 
or  a  trustee  of  the  debtor.*  As  we  have  seen,  the  transfei 
is  no  purchaser  in  such  a  case,  although  he  may  be  bound 
contract.  It  is  sometimes  said  that  the  paper  should  be 
transferred  to  the  creditor  as  to  impose  upon  him  the  du 


Bank  of  Sandusky  v.  Sooyille,  24  Wend. 
115. 

*  Comstock  ».  Hier,  78  N.  Y.  269. 
This  is  not  true  of  accommodation 
paper,  as  snch,  so  taken.  Grocers'  Bank 
V.  Penfield,  69  N.  Y.  602  ;  Maitland  v. 
Citizens'  Bank,  40  Md.  540. 

*  Carrie  v.  MLsa,  L.  R  10  Ex.  163, 
Ex.  Cb.  ;  s.  c.  1  App.  Cas.  654  ;  Poirier 
V.  Morris,  2  £1.  &  B.  89 ;  Percival  v, 
Frampton,  2  Cromp.  M.  &  R.  180, 
Parke,  B.  ;  Stevens  v.  Blanchard,  8 
Gush.  162,  169  ;  Culver  r.  Benedict,  18 
Gray,  7 ;  Le  Breton  v.  Peirce,  2  Allen, 
8,  14 ;  Fisher  r.  Fisher,  98  Mass.  808  ; 
Bank  of  Republic  r.  Carrington,  5  R.  I. 
616 ;  Reddick  v,  Jones,  6  Ired.  107  ; 
Gibson  v,  Connor,  8  Kelly,  47  ;  Bige- 
loVs  BiUs  k  Notes.  498,  603. 

*  Blanchard  v.  Stevens,  8  Cush.  162, 
169.      The  rule  is   partly  based  upon 
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grounds  peculiar  to  the  law  of  negoti 
ble  instruments.  *  The  convenience  ai 
safety  of  those  dealing  in  negotia: 
paper  seem  to  require  and  juytify  t 
rule,  that  when  a  person  takes  a  negot 
ble  note  not  overdue,  or  apparently  d 
honored,  and  without  notice,  actual 
constructive,  of  the  want  of  considei 
tion,  or  other  defence  thereto,  whetli 
in  pajrment  for  a  precedent  debt,  or  m\ 
collateral  security  for  a  debt,  the  hold 
should  have  the  legsl  right  to  enfor 
the  same  against  the  parties  theret 
notwithstanding  such  defence  mig 
have  been  effectual  as  between  the  ori 
inal  parties.*     lb.,  Dewey,  J. 

*  Austin  V.  Curtis,  31  Vt.  64 ;  Ho 
man  v.  Miller,  1  Am.  L.  Reg.  676,  68 
See  Gates  v.  First  National  Bank,  V 
U.  S.  289,  248  ;  Bigelow's  Bills  ai 
Notes,  500,  604. 
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of  attending  to  demand  and  notice  of  dishonor ;  but  that 
would  not  of  itself  make  him  a  purchaser,  for  such  duty  an 
agent  for  collection  vould  ordinarily  assume.' 

It  is  to  be  remembered  that  the  mere  fact  that  one  to  vhom 
title  itself  has  been  made  undertakes  burdens  in  regard  to  the 
subject  of  transfer  does  not  make  him  a  purchaser  for  value.* 
It  would  then,  in  principle  make  no  difference  that  there  was 
no  party  to  the  paper  to  be  uotified  of  dishonor.  The  very 
act  of  taking  the  security  has  a  natural  tendency  to  lull  the 
creditor  into  a  feeling  of  safety,  and  so  to  induce  him  to 
forego  taking  steps  for  his  protection  which  otherwise  he 
might  and  would  have  been  apt  to  take.  Thai  is  treated  as 
value;'  but  it  is  no  doubt  pushing  the  doctrine  of  valualile 
consideration  to  its  extreme.  As  we  have  seen,  the  case  may 
perhaps  rest  upon  the  need  of  protecting  the  circulation  of 
negotiable  paper,*  and  hence  not  furnish  a  general  doctrine 
of  law.  Indeed  there  might  be  ground  for  contending  that 
the  rule  applies  only  to  questions  of  the  right  of  the  holder 
against  the  maker  or  acceptor  of  the  note  or  bill,  and  not  to 
questions  of  the  rights  of  creditors  under  the  statute  of  Eliza- 
beth ;  but  it  is  believed  that  no  such  distinction  would  be 
taken  by  the  courta  now  referred  to." 

§  7.  Past  Considerations  :  Matter  Ex  Post  Facto. 

The  general  doctrine  of  contracts  that  a  promise  based  upon 
a  past  consideration,  that  is,  a  subsequent  promise  to  pay  for  a 
'voluntary  courtesy'  or  for  past  Bcrvices  or  things  which  the 
promisor  was  not  bound  to  pay  for,  is  not  valuable,  —  that 

'  Allen  P.  Suyditn.  an  Wi-nJ.  321,  to  eipcntB  his  neRotiable  note  toB.  who 
Coori  of  Errors:  Jenkinn  r.  Bucon,  deliversit,  withoutnotice,  tohUcredilor 
111  Masa.  373,  877  ;  Big«low"«  Bills  C,  u  aeourity  fur  debt.  C  will  be  en- 
■nd  Notps,  284.  ti"*d  to  recover  BgainKt  A  :  pureh«se  for 

»  Slip™,  p.  44a.  vslne  ttithout   notice  h»s   cul  off  A'a 

•  Blanuhanl  o,  BUvens,  3  Cuah.  eqnitv,  2.  A niakealiiH neRotiRble note, 
1(12.  in  fraud  of  rreJitoTs,  to  B,  who  tmnafera 

•  IK,  BDpra,  p.  4flB,  note.  it  to  C,  »s  in  the  first  owe.    It  setnu  that 

•  The  two  caaea  may  be  pnt  thni :  C's  cluim  will  pr«Tail  not  only  agunn 
1.  A  ia  inihiced  by  falae  repreaentitiona     A  but  against  A's  Preditor^ 
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doctrine  in  essence  applies  to  conveyances  otherwise  wi 
the  statutes  of  Elizabeth,  as  well  as  to  other  cases.  In  o 
words  a  case  within  the  statute  is  not  taken  out  of  it  by  vi 
of  a  transfer  based  upon  past  consideration  which  in  11 
created  no  legal  demand. 

A  common  example  is  seen  in  the  case  of  a  postnuf 
settlement  or  conveyance  not  founded  upon  any  present  c 
sideration ;  such  transaction  is  not  valid  against  the  grant 
creditors ;  the  past  consideration  of  the  marriage  is  not  Vi 
able.     Indeed  there  is  high  authority  for  the  position  tl 
though  the  postnuptial  conveyance  was  made  in  pursuance 
an  antenuptial  undertaking  in  consideration  of  the  marria 
still  if  that  undertaking  was  not  in  writing,  the  execution  o 
after  the  marriage  will  be  invalid  against  creditors ;  becai 
the  act  was  the  carrying  out  of  an  undertaking  which  coi 
not  have  been  enforced.^     But  the  decisions  upon  that  po 
are  not  in  harmony,  as  we  have  elsewhere  seen.*    In  Virgi; 
all  postnuptial  settlements  are  presumptively  voluntary.^ 

1  Warden  v.  Jones,  2  De  6.  &  J.  76  ;  Edgerton,  48  Ark.  410  ;  Sloan  o.  Toi 

Trowell  v,  Shenton,  8  Ch.  D.  818,  C.  A. ;  78  Mo.  623. 

Goldicatt  v,  Townsend,  28  Beav.  445,         Marriage    cannot  be    considered 

451 ;  Spui^geon  v.  Collier,  1  Eden,  91 ;  part  perfoniiance  of  the  oral  contri 

Bandall  v.  Morgan,  12  Yes.  67  ;  Borst  v.  so  as  to  take  the  case  out  of  the  Stat 

Corey,  16  Barb.  136  ;  Deshon  v.  Wood,  of  Frauds.     Warder  v,   Jones,   sup 

148  Mass.  132.     See  ante,  pp.  134, 161,  Caton  v.  Caton,  L.  R.  1  Oh.  137,  1 1 

note.     But  see  Dlindas  v,  Dutens,   2  affirmed  L.  R.  2  H.  L.  127.     But 

Cox,  235  ;  8.  c.  1  Ves.  Jr.  196  (denied  in  Hussey  v.  Castle,  supra. 
Warden  v.  Jones  and  Trowell  v.  Shen-  ^  Ante,  pp.  133,  161. 
ton,    supra) ;  Bark  worth  v.  Young,  4         «  Hatcher  r.   Crews,    78  Ya,   4(: 

Drew.  1  (denied  in  Trowell  v.  Shenton) ;  Fink  r.  Denny,  75  Ya.   663  ;  Blov. 

Hussey  v.  Castle,    41  Cal.    239  ;   and  Maynard,  2  Leigh,  30.     The  comn 

cases  on  the  Statute  of  Frauds  citml  at  mistake    however    is    made    in    th 

end  of  chapter  5.    In  Brunsden  v.  Strat-  cases  of  declaring  that  the  presumpt 

ton,  Prec.  in  Ch.  520,  a  settlement  after  changes  the  burtlen  of  jiroof.    Presur 

marriage,  made  pursuant  to  antenuptial  tion  is  simply  sufficient  evidence,  c 

articles,  though  not  entirely  agreeing  no  more  changes  the  burden  of  pr 

with  them,  was  sustained  against  cred-  than  any  other  kind  of  evidence. 

itors.     See  also  Chambers  v.  Sallie,  29  must  be  met  by  evidence  as  weight 

Ark.  407,  where  an  alleged  antenuptial  that  is  all.     Ante,   vol.   1,  pp.   li 

agreement  was  not  proved;  Adams  v,  180. 
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Another  illuatr&tion  is  seen  in  the  case  of  serricea  rendered 
either  between  tnembera  of  a  family  living  together  in  die 
usual  way^  or  by  those  who  are  bound  to  render  services  in 
return  for  support  and  protection  or  the  like.  In  a  Penn- 
sylvania case*  it  was  held  that  an  instruction  to  the  follow- 
ing effect  should  have  been  given  to  the  jury :  Assuming 
that  J  S  lived  with  his  father  after  be  was  of  age,  then  if 
no  express  contract  is  proved  between  them  that  the  father 
should  pay  J  S  wages,  and  there  ie  no  evidence  of  any  contract 
or  agreement  on  that  subject  between  them,  the  father  could 
not,  after  having  become  embarrassed  with  debt,  create  a  debt 
to  J  S  for  services  and  convey  his  property  to  him  in  consid- 
eration of  such  debt  at  the  expense  of  creditors." 

Another  example  is  found  in  a  case*  in  which  a  wife,  hav< 
ing  received  money  from  her  father's  estate,  lets  her  hnsband 
have  part  of  it,  some  of  which  he  uses  in  improvements  upon 
land,  some  in  support  of  the  family,  and  some  for  purposes  of 
his  own ;  this  without  any  contract  or  agreement  in  regard  to 
repayment,  payment  of  interest,  or  the  like.  Finally  long 
afterwards,  after  suit  by  a  creditor  of  the  husband,  the  hus- 
band is  induced  by  the  wife's  importunities  to  mortgage  the 
land  just  mentioned  to  the  wife  to  secure  her  in  the  payment 
of  the  money.  It  was  held  that  this  mortgage  could  not  stand 
against  the  claim  of  the  creditor.' 

1  Fnloon  v.  UclDt^n,  IIB  III.  392,  coart  id  two  casss  that  when  the  wife 

a  Strang  case.  permiU  the   hmba&d   to   eipend   hrr 

'  Hack  c  Stewart,  S  Bart,  313.  inatiey  far  the  support  of  the  familj', 

*  See  also  Walker's  Estate,  3  Rawie,  slie  cannot,  in  the  absence  otan  expreia 
343  1  Candor's  Ap|i«al,6  Watt3&S.GI3;  agreement  for  its  repn^ment,  recover 
Falcon  c.  Mclntyre,  118  111.  292  ;  At-  the  nmount  in  an  action  against  him  or 
wood  V.  Holnoinb,  SB  Conn.  270;  Danley  against  his  estate.  Pitteraon  c.  Hill, 
P.  Rector,  6  Kng.  (Ark.)  211  :  chapter  6,  81  Iowa,  634;  Coartwright  o.  Court- 
57,  SecDs  where  the  caae  simply  is  that  wriglit,  63  Iowa,  67.'  And  as  to  He 
thr  hnsband  has  taken  and  appropriated  money  nsed  for  the  basband's  own  pur- 
the  gift  FsCtoD  s.  Conn,  114  retin.  poses,  that  was  to  be  treated  as  »  gift 
St  183 ;  ante,  p.  15fl,  note.  b;  the    wife.     '  Under   such    circnm- 

*  Hanwn  e.   Mnnley,   72  Iowa,  «.  stances  the  law  will  not  create  the  »- 

*  Roed,  J.  '  'It  has  been  held  by  thi*  latjoo  of  dabtor  and  qreditor  between 
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So  of  additionB  to  property  made  by  the  labor  and  em 
of  a  wife ;  it  is  held  that  these  cannot  be  treated  as  a 
cient  consideration  to  support  a  conveyance  by  the  hu 
to  his  wife,  against  the  claims  of  creditor ;  ^  and  so  of 
ises  made  at  common  law  by  a  husband  to  convey  prope 
his  wife  in  ^  consideration '  of  having  reduced  her  pei 
estate  to  his  possession  and  use.^ 

A  past  consideration  however  is  to  be  distinguished 
what  becomes  by  relation,  through  matter  ex  post  facto,  a 
cient  consideration ;  in  that  way  what  was  at  first  a  volui 
conveyance  may,  if  it  can  be  connected  by  law  with  the  m 
ex  post  facto,  become  a  conveyance  founded  upon  a  vah 
consideration.    This  distinction  has  been  clearly  recogi 
from  the  time  of  Sir  Edward  Coke ;  indeed  the  propos 
that  a  voidable  deed  may  be  made  valid  and  effectual  by 
ter  ex  post  facto  is  as  old  as  the  statute  of  Marlbridge  pa 
in  the  year  1267.*    That  however  was  before  the  doctrii 
consideration  had  become  part  of  the  law.     But  as  far  1 
as  the  year  1663  ^  this  case  arose :  A  conveyance  was  c 

the  parties.'    The  conveyance  therefore  statntory  separate  estate  of  the  gra 

was  volnntary.    See    also    Humes    v.  wife,  which  rents  and  profits  the  gi 

Scruggs,  94  U.  a  22  ;  Fox  v.  Moyer,  was    entitled    to  by  law) ;  BoUi 

54  N.  Y.  126 ;  Luers  v.   Brunjes,   84  Jones,  67  Ala.  608  (same)  ;  Ander 

N.  J.  Eq.  19  and  661  ;  Cole  v,  Lee,  45  Anderson.  80  Ky.  638  (which  falls 

N.  J.  Eq.  779,  786  ;  Beecher  v,  Wilson,  •  •  short  of  the  proposition  in  the  1 

84  Va.  813.  Sloan   v,  Torry,  78  Mo.   628.     I 

^  Triplett  V.  Graham,  58  Iowa,  135.  last  case  the  hushend  was  not  al 

Bat  it  is  held  in  some  states  that  a  to  treat  his  wife  as  creditor,  to  sus 

'moral    obligation*    may,   when    yery  conyeyance  to  her,   in  respect  c 

strong,    constitnte   a  consideration   to  proceeds  of  land  belonging  to  he 

support  a  conveyance,  against  the  claims  not  as  her  separate  estate,  whicl 

of  creditors.    Cottrel  v.  Smith,  68  Iowa,  ceeds  he  had  used  and  disposed 

181 ;  ante,  chapter  6,  §  9.  himself   with    her  consent.     See 

«  Jaffrey  tr.  McGough,  88  Ala.  202  ;  Luers  t».  Brunjes,  84  N.  J.  Eq.  1 

GUkey  v.  Pollock,  82  Ala.  503  ;  Early  561  ;  Bayne  v.  State,  62  Md.  100; 

V.  Owens,  68  Ala.  171,  overruling  Brev-  ard  v.  Tenney,  87  Ky.  52  ;  and  ft 

aid  V,  Jones,  60  Ala.  241  (conve3ranc6  chapter  6,  §  7. 
on  '  consideration '  of  the  use  and  ap-         *  2  Inst.  111. 
propriation  of  rents  and  profits  of  the        ^  There  are  doubtless  earlier  cai 
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in  trust  for  an  only  daughter  for  a  term  of  ;ears,  to  the  in- 
tent that  the  profits  before  her  marriage  should  be  applied  to 
her  maintenance,  and  if  she  married  with  her  father's  consent, 
then  in  trust  for  her  during  the  rest  of  the  term.  The  deed 
to  the  daughter  was  voluntary,  and  the  court  held  that  it 
would  have  becu  invalid  (against  a  subsequent  purchaser  for 
valuable  consideration ')  if  marriage  as  contemplated  bad  not 
intervened;  when  that  took  place  the  deed  ceased  to  be  vol- 
untary, and  became  supported  by  a  valuable  consideration.' 

The  doctrine  of  relation  has  been  reaffirmed  in  this  coun- 
try.' In  one  case  *  an  embarrassed  debtor  made  a  voluntary 
conveyance  of  personalty  to  an  unmarried  woman ;  and  after- 
wards, upon  her  marriage,  the  property  was  settled  to  the  use 
of  the  wife  for  life  and  after  her  death  to  her  children's  use. 
The  court  held  that  the  property  was  not  liable  for  the  debts 
of  the  (first)  grantor ;  the  conveyance  became,  by  the  mar- 
riage, good  by  relation  aa  if  it  had  originally  been  founded 
upon  a  valuable  consideration.'  Nor  does  it  matter  whether 
the  conveyance  was  made  with  a  view  to  a  particular  mar- 
riage or  not ;  enough  that  the  conveyance  became  known  to 
others  afterwards,  and  was  one  probable  inducement  to  the 
marrif^.B  Indeed  it  appears  unnecessary  to  show  actual 
knowledge  of  it.^ 

>  The  cue  thiu  reUted  to  the  27th  *  See  alio  Kirk  v.  Clark,  Prcc  Ch. 

Elii.  c.  i  ;  but  the  principle  irould  have  275  ;  Eut  loduCo.  v.  CIsvpII,  ib.  377  ; 

bren  the  wine  bad  it  reUt«d  to  thp  IStli  Brown  o.  Carter,  G  Tec  SS2  ;  George  «. 

Eliz.  c.  S.  Hilbanke,  B  Vea.   190 ;  Sten?  r.   Ar- 

'  Prodfcers  «.  Unghain,  1  Sid.  :3S.  den,    1   Johns.   Ch.    261,    affirmed   12 

See  this  case  (tat^  in  Huston  v.  Cant-  Johni.  fiSS. 

Yil,  11  Leigh,  136  ;  and  see  Bentley  ef.  •  Chancellor  Kent  in  Sterry  e.  Ar- 

Harris,   2  Gntt.   357  ;  Kirk  v.   Clsrk,  den,  1  Johm.  Ch.  261;  and  see  Hiiston 

Pm;.  Ch.  275 ;  8,  o.  2  Eq.  Caa.  Abr.  48,  v.  Cantril,  11  Leigh,  186,  156  ;  Brown 

pi.  13  ;  East  India  Co.  n.  Clarell,  Preo.  p.  iraHer,  6  Ves.  882. 

Ch.  380;  Brown  v.  Carter,  5  Ves.  877,  '  lb.  :  Brown  v.  Carter,   mpra.     It 

883.  has  however  been  held  that  U  the  set- 

*  See  tbe  Virginia  cases  jast  cited  ;  tlement  was  not  made  with  any  view  to 
Sterrj-  v.  Arden,  1  Johns.  Cb.  261;  nnma([e,  it  doe*  not  become  valuable  bj 
B.  c.  12  Johns.  536.  the  s\ibeeqnent  msniafte.  even  thongfa 

*  Bentley  o.  Harris,  sapn.  the  esiatence  of  it  was  an  inducement 
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This  doctrine  proceeds  upon  the  ground  that  the  gift  ti 
donee  is  made  upon  an  executory  consideration  performe 
the  marriage ;  and  where  the  gift  is  to  the  wife,  there 
consideration  ^  moving '  to  the  husband  which  makes  h 
party  to  what  now  becomes  a  perfectly  valid  contract.^ 
gift  to  the  (female)  donee  is  a  sort  of  continuing  offe 
others  finally   accepted   in   the  marriage.     Whether  n 
legislation  in  favor  of  married  women,  in  regard  to  prof 
rights,  may  have  affected  this  particular  phase  of  the  doci 
of  relation  is  worthy  of  consideration;   but  what  has 
been  remarked  in   regard  to  the  ground  of  the  doctrin 
such  cases  as  those  stated  may  serve  to  indicate  wha 
meant  by  relation   making  a  past  voluntary  considera 
valuable.    There  should   be  perhaps  something  in  the 
which  is  in  the  nature  of  an  offer ;  which  offer  is  afterwj 
expressly  or  tacitly  accepted  by  what,  had  it  been  part  of 
original  transaction,  i.  e.  the  alienation,  would  have  i 
ported  the  same  against  creditors  of  the  grantor.     An* 
may  be  remarked  of  marriage  that  it  matters  not,  and  n<i 
mattered,  whether  the  claim  made  by  creditors  was  against 
wife  or  against  the  husband,  where  the  settlement  was  m 
upon  the  wife  by  her  father  or  other  third  person,  the  del: 
in  the  transaction ;  the  wife's  title  as  purchaser  for  valui 

to  the  marriage.     Stokes  9.  Jones,  18  der  him,  the  case  might  he  treati! 

Ala.  734  ;  Collins  v.  Burton,  5  Jar.  952  an  estoppel.    The  settlor  has  held 

(reyersed  npon  another  point,  i  De  G.  e.  g.  hiu  daughter  as  having  recti 

&  J.  612).     But  see  Sterry  v.  Arden,  1  from  him  the  property  in  question 

Johns.  Ch.  261,  271.    How  is  the  party  reliance  npon  that  a  third  person 

about  to  marry  to  know  in  all  cases  ries  the  daughter.    After  that  the  se 

whether  the  settlement  was  made  with  cannot  overturn  the  settlement  hy 

a  view  to  marriage  f    It  should  he  oh-  subsequent  sale  or  other  dispositic 

served  that  if  the  one  induced  to  marry  the  property.    Sterry  v.  Arden,  si 

by  the  provision  becomes  a  purchaser  may  be  taken  as  an  illustration. 

for  value  thereby,  the  other  also  he-  the  common  way  of  putting  it  is  { 

comes  such  purchaser.     In  Collins  v.  ably  the  safer,  for  that  brings  the 

Burton,  supra,  the  converse  was  true.  in  terms  within  the  requirement, 

^  Against  the  person  who  has  made  law,  of  a  valuable  consideration. 
the  settlement,  and  those  claiming  un- 


472  CIECUMVBNTION.  [CHAP.  XVHI. 

just  as  good  in  such  a  case  as  where  the  iutended  husband 
has  made  the  conveyance  to  her  in  consideration  of  marriage.^ 
It  must  be  observed  too  that  the  matter  ex  post  facto,  in 
order  to  make  the  past  consideration  valuable,  must  be  capa- 
ble in  law  of  being  connected  with  the  former  transaction. 
It  is  not  enough  indeed  that  there  may  be  an  intention  by  the 
party  to  be  bound  to  connect  the  new  transaction  with  the 
old ;  that  intention  must  be  manifested  and  executed  accord- 
ing to  law.  Thus  to  make  a  mortgage  for  securing  a  past 
debt,  without  delivering  the  same  or  notifying  the  mortgagee, 
will  not  connect  the  mortgage  with  the  debt.^ 

§  8.  Executory  Consideration. 

There  is  another  kind  of  consideration  of  common  occur- 
rence, a  consideration  valuable  at  the  outset  but  executory, 
i.  e.  requiring  payment  or  other  act  to  be  done  in  future. 
^  Facio  ut  facias,'  of  the  books,  which  may  be  translated  into 
familiar  speech  '  I  will  if  you  will,'  makes  quite  as  valuable  a 

^  In  Sterry  v.  Arden,  1  Johns.  Ch.  v.  Harris,  2  Gratt.  357.  The  claim  of 
261,  Chancellor  Kent,  whose  decision  creditors,  as  in  those  cases,  is  usually 
was  unanimously  affirmed  on  appeal,  in  against  both  the  husband  and  wife^ 
12  Johus.  536,  said  of  the  wife  :  *  The  where  a  third  person  has  made  the  con- 
marriage  was  a  valuable  consideration,  veyance  to  the  wife ;  but  it  might  be 
which  fixed  the  interest  in  the  grantee  against  the  wife  alone,  as  upon  the 
against  all  the  world  ;  she  is  regarded  death  of  the  husband, 
from  that  time  as  a  purchaser,  and  as  ^  CracknaU  v.  Janson,  11  Ch.  D.  1  ; 
much  so  as  if  she  had  then  paid  an  In  re  Barker,  ii  L.  J.  Ch.  487 ;  post,  p^ 
adequate  pecuniary  consideration.  It  485.  These  were  cases  under  27  Eliz., 
has  been  a  principle  of  long  standing  under  which  a  later  mortgagee,  as  pur- 
and  uniformly  recognized,  that  a  deed  chaser  for  value,  prevailed  over  the 
voluntary  or  fraudulent  in  its  creation,  prior  mortgagee  ;  the  mortgage  to  the 
and  voidable  by  a  purchaser,  may  be-  latter,  not  being  delivered  or  communi- 
come  good  by  matter  ex  post  facto.  It  cated,  and  not  having  been  agreed  upon 
is  the  constant  language  of  the  books  or  asked  for,  being  held  voluntary.  For 
and  of  the  courts,  that  a  voluntary  like  cases  imder  postnuptial  settlements 
deed  is  made  good  by  a  subsequent  mar-  see  Warden  v,  Jones,  2  De  G.  &  J.  76  ; 
riage  ;  and  marriage  has  always  been  Trowell  v.  Shenton,  8  Ch.  D.  318. 
held  to  be  the  highest  consideration  in  These  cases  overrule  Dundas  v.  Duten% 
law.  Coke  Litt  9  b.*  See  also  Huston  2  Cox,  235.  See  ante,  pp.  134,  16L 
v.  CantrU,  11  Leigh,  136,  154 ;  BenUey 


§  8.]  THE  SAYING:    VALUABLE  CONSIDERATION. 

consideration   as  ^do  ut  des'  of  property  mutually  giy< 
unless  the  promise,  when  it  is  to  pay  money,  is  by  a  pe: 
known  to  be  without  means  or  the  ability  to  provide  mea 
But  this  gives  rise  to  some  diflipulty.     It  is  laid  down  i 
the  doctrine  of  purchase  for  value  does  not  apply  to  ] 
chases  of  property,  at  least  of  land,  unless  the  purch 
money  has  been  paid  before  notice  of  the  rights  of  the  sell 
creditors ;  ^  assuming  that  negotiable  paper  given  in  paym 
has  not  passed  into  the  hands  of  bona  fide  holders  for  val 
That  is  to  say,  it  is  nothing  that  there  is  a  binding  conti 
to  pay,  —  a  contract  founded  upon  the  valuable  considerat 
of  the  undertaking  to  pay,  supported,  it  may  be,  by  the  m 

1  Mullins  V.  GaUfoyle,  2  L.  R.  Jr.  ence  Sewing  Machine  Co.  v.  Zeigler, 

95.     In  this  case  two  persons,  A  and  B,  Ala.  221 ;  Doak  v.  Runyan,  38  M 

were  tenants  in  common  in  fee,  and  76  ;  Case  v.  Saw  telle,  11  Neb.  61 ;  ^ 

each  at  the  request  of  the  other  (as  re-  holt  v.  Hartwig,  73  Mo.  485 ;  Fros 

cited  in  the  deed)  conyeys  his  moiety  to  Beekman,  1  Johns.  Ch.  288  ;  Wooc 

the  plaintiff  upon  trust  for  the  survivor  Mann,  1  Sum.  606  ;    Flagg  v.  Ma 

for  Ufe  and  then  for  A's  children.     A  2    Sum.    486;    Youst    v,    Martin, 

was  held  a  purchaser  for  value  of  B's  Serg.  &  R.  423.      See  Boggs  v,  ^ 

moiety  in  favor  of  A's  children;  towards  ner,  6  Watts  &  S.  469;  Doughertj 

whom  it  was  a  case  of  *facio  ut  facias.*  Cooper,    77  Mo.   528  ;   Willoughby 

The  case  arose  under  27th  Eliz.  Willoughby,  1  T.  R  768,  767,   L 

As  to  fraudulent  executory  considera-  Hardwicke  ;    Story,    Equity,   §  15( 

tions,  e.  g.  promise  to  pay  with  intent  King  v.  Russell,  40  Texas,  124  ;  Cr 

not  to  pay,  see  chapter  19,  §  1,  at  end.  ett  v.  Phinney,  83  Minn.  167  ;  Kej 

«  Massie  v.   Enyart,  82  Ark.  251  ;  v,  Keyeer,  40  N.  J.  Eq.  481 ;  Bush 

Blair  v.  Alston,  26  Ark.  41  ;  Leach  v.  Collins,    85    Kans.   635 ;    Colquitt 

Fowler,  22  Ark.  148  ;  Ringgold  v.  Wag-  Thomas,  8  Ga.  258.    But  see  com 

goner,  14  Ark.  69  ;  Whelani;.  McCreary,  Davidson  v.  Crittenden,  65  Ga.  497. 
64  Ala.  819  ;   Thamea  v.  Rembert,  68        Davidson  v.  Crittenden  proceeds  U] 

Ak.  561  ;  Eamshaw  ».  Stewart,  64  Md.  the    ground    that    the    buyer,    hav 

618  ;   Gregg  v.   Lee,  87  La.  An.  164.  given  his  notes  for  the  purchase-pri 

See  Bell  v,  Devore,  96  111.  217  ;  Jeffers  cannot  control   the  same  ;  that  is 

V,  Ancals.  91  111.  487  ;  Perkins  v.  Web-  say,  he  may  be  compelled  to  pay.     T 

ster,  2  Cush.  480  ;  Peebles  v.  Horton.  is  true ;  but  he  should  now  make  p 

64  N.  Car.  374  ;  Jackson  v.  Harby,  65  ment    to    the  creditors,   or    hold 

Texas,  710  ;  Davidson  t;.  Crittenden,  55  money  for  them.     See  the  text,  on 

6a.  497  ;  Knowlton  v,  Hawes,  10  Neb.  475.    If  the  notes  have  passed  into  i 

534.    See  however  Beasley  v.  Bray,  98  hands  of  a  bona  fide  holder  for  val 

N.  Car.  266.  the  case  will  no  doubt    be   differe 

•  Hoyt  V.  Turner,  84  Ala.  628  ;  Flor-  Comp.  Davidson  v.  Crittenden,  sa^n 
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check,  or  bond  of  the  buyer,  still  in  the  Iiands  of  the  debtor ; 
—  to  pay  the  debtor  after  notice  of  creditors'  rights  would  be 
to  pay  in  one's  own  wrong.^  A  Missouri  case  '  affords  a  good 
illustration.  A  purchaser  of  property  gives  his  check  for  the 
purchase-price,  but  with  tbe  understanding  that  it  is  not  to  be 
paid  immediately,  instructing  his  banker  to  withhold  payment 
until  further  orders.  After  notice  that  a  creditor  of  the 
vendor  has  attached  the  property  on  the  ground  of  fraud,  the 
purchaser  directs  that  his  check  be  paid,  and  that  is  done. 
The  purchaser  cannot  hold  the  property ;  except,  it  should  be 
added,  upon  tlie  footing  of  paying  the  debts  or  of  a  surplus 
out  of  tbe  property,  for  the  sale  may  have  been  good. 

All  this  is  probably  sound  doctrine,  whether  consistent 
with  some  other  rules  of  law  or  not ;  for  it  comes  only  to 
this :  The  buyer  may  pay  at  any  time  if  he  has  not  yet  re- 
ceived or  become  fixed  with  notice  of  the  rights  of  creditors ; ' 
that  is,  he  is  not  bound  to  perfect  his  title  at  once  by  pay- 
ment.* And  to  tbe  extent  to  which  he  has  made  payment 
before  notice,  he  will  be  protected ; '  there  is  no  forfeiture  of 
an  innocent  payment,  though  partial.^  But  the  buyer  must 
not  pay  the  seller  after  notice ;  still  in  principle  the  sale  is 
good,  because  it  was  good  when  made,  founded  as  it  was  upon 
valuable  consideration  without  notice,  the  present  notice  not 
being  retroactive.^     If  then  the  sale  is  good,  and  the  buyer 

>  Same  cases.  *  Comp.  with  this  what  is  said  about 

•  Arnholt  V.  HartoiK,  «upra.  assignees, 

*  Perhaps  a  tnistee  bnjing  the  trust  *  Florence  Sewing  Machine  Co.  v. 
property,  though  Tor  value  and  without    Zeigler,  SS  Ala.  221. 

kuonleige  of  the   clalmii  of  creditols,         *  lb. 

could  not  hold  it  against  creditors,  sup-         ^  Ante,  p.  4,  note  2.     Then  might 

posing  the  sale  to  be  invalid  towards  perhaps  be  casea  in  which   the  buyer 

the  cestui  que  trust.     Comp.  Miller  v.  would  have  to  Burrender  tbe  propeKj 

Lebenon  Lodge,  S3  tnd.  2SS,  where  it  to  the  creditor^  upon  iudcmnificatioD 

was  held  that  the  trustee  took  the  prop-  by   them   for  payments  and   iniprove- 

erty   clear  of  creditora.      But   he  had  mentsmade.    Florence  Sewing  Machine 

bought  the  trust  property  fTom  an  inter-  Co.  v.   Zeigler,   supra.  Stone,  J.    Bat 

mediate  purchat,er.    A  trustee,  itseems,  auch  cases  would  be  peculiar. 
would   always   have    notice   of   debts, 
whether  he  had  knowledge  or  not. 
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cannot  safely  pay  the  seller,  it  is  because  he  ought  no^ 
pay  the  money  due  over  to  the  seller's  creditors.  That  ia 
view  of  the  authorities;^  and  it  is  clearly  right.^ 

But  is  this  only  a  particular  instance  of  a  general  r 
Is  there  a  rule  that,  after  notice,  performance  of  that  w 
was  undertaken  as  the  consideration  of  an  alienation  of  p 
erty  made  or  to  be  made  would  be  in  the  party's  own  wro 
It  is  to  be  observed  that  there  are  cases  where  the  perfc 
ance  of  the  executory  consideration  could  not  be  transfei 
to  the  debtor's  creditors ;  it  might  be  e.  g.  marriage, 
such  a  case  would  the  fact  that  performance  took  place  a 
notice,  cut  off  the  right  to  receive  what  was  agreed  upon  I 
perfectly  binding  contract  ?    It  clearly  could  not  be  said  t 
marriage  was  in  one's  own  wrong  after  notice  of  creditc 
rights  touching  the  property  of  the  spouse  who  had  agreec 
convey  on  consideration  of  marriage.* 

On  the  whole  it  may  be  doubted  whether  there  is  any  si 
broad  rule  as  that  suggested.  The  case  of  marriage,  at  U 
in  some  ordinary  phases,  would  seem  to  be  against  it. 
certainly  could  not  be  alleged  in  defence  of  a  suit  for  bred 
of  contract  of  marriage  that  the  defendant's  creditors  l\ 
forbidden  it,  or  that  they  would  claim  the  property  whi 
was  to  be  transferred  under  the  antenuptial  contract  and  tl 

1  Florence  Sewing  Machine  Co.  ».  tore.    Harvey  v,  Varney,  98  Mass.  1. 

Zeigler,  58  Ala.  221.  Dyer  v.  Homer,  22  Pick.  268 ;  Hii 

Even  if  the  sale  was  in  the  ontset  v,   Harris,   28   Gratt   787  ;    Dave]; 

Toidable  by  creditors,   they  could    of  Kelley,  66  Wis.  462 ;  vol.  1,  p.  :i 

couree  validate  it  by  consent,   as  by  But  would  that  rule  apply  to  a  cas( 

having  the  purchase  notes  given  to  a  which  the  buyer  alleged  and  offered 

trustee  to  coUect  the  same  for  their  show    that  the  seller's  creditore  \ 

bene6t.     Perkins  v,  Webster,  2  Cush.  asserting  their  claims  to  the  prop< 

480,  484.  sold  or  to  the  unpaid  pnrchase-mon 

•  There  is  this  difficulty  however,  In  principle  clearly  it  would  not. 
that  the  rule  appears  at  lirst  to  be  in-         '  There  is  no  room  for  question  t 

consistent  with  another  rule,  to  wit,  marriage  before  notice  would  justify 

that  it  is  no  defence  to  an  action  by  conveyance  agreed  upon  before  the  n 

the  seller  for  the  price  that  the  sale  riage.    Sterry  v,  Arden,  1  Johns,  i 

WHS  made  in  fraud  of  the  seller's  credi-  261 ;  8.  o.  12  Johns.  536. 
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disappoint  others  than  the  plaintiff  (who  of  course  could 
forego  the  claim  to  any  part  of  it),  in  a  case  in  which  others, 
as  e.  g.  remaindermen,  were  interested. 

The  situation  might  perhaps  be  different  where  creditors 
had  already  obtained  a  footiug  of  right  to  the  property,  as 
distinguished  from  a  mere  equity.^  A  recent  case^  in  Mis- 
souri furnishes  by  inference,  so  far  as  it  is  sound,  an  illustra- 
tion. A  father  makes  a  voluntary  conveyance  of  property 
of  considerable  value,  to  his  daughter.  Afterwards  B  marries 
the  daughter,  having  had  the  deed  in  his  possession  during 
the  engagement  to  marry.  He  did  not  know  that  suit  had 
been  brought  by  a  creditor  of  the  father  (who  was  embar- 
rassed at  the  time)  to  set  aside  the  conveyance  until  a  few 
days  before  the  marriage,  though  a  statutory  lis  pendens 
some  weeks  before  had  been  filed.  It  was  contended  for  the 
defendants,  the  marriage  having  taken  place,  that  the  con- 
veyance was  made  good  ex  post  facto  by  the  marriage ;  but 
while  the  court  conceded  that  a  subsequent  marriage  wich  the 
grantee  of  a  voluntary  conveyance,  when  the  marriage  was 
in  contemplation  of  the  conveyance,  would  validate  the  deed 
against  the  grantor's  creditors,^  it  was  held  that  that  was  not 
true  of  a  case  like  this,  in  which  the  creditor  had  obtained 
judgment  and  had  had  the  property  in  question  sold  and  due 
notice  of  suit  given  before  the  marriage.  If  the  husband  was 
a  purchaser  for  value,  he  was  such  after  the  creditor's  rights 
had  attached.^ 

§  9.  Illegal  Consideration. 

Again  the  consideration  should  be  one  which  the  law  does 
not  pronounce  illegal.    Thus  a  conveyance  will  not  be  sup- 

^  It  should  always  be  Temembered        ^  The  case  of  a  conveyanoe  between 

that  a  mere  equity  is  something  short  the  parties  to  the  marriage  would  be  a 

of  a  property  right,  short  i.  e.  of  a  right  different  thing  in  form,  but  perhaps 

in  rem.  not  different  in  regard  to  the  case  here 

^  Lionberger  v.  Baker,  88  Mo.  447.  stated.    Quare. 

*  2  Sugden,  Vendors,  467,  Perkins ; 
Wood  V.  Jackson,  8  Wend.  83. 
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ported  against  the  claims  of  creditors,  that  is,  where  it  inter- 
feres with  the  collection  of  their  claims,  when  based  upon 
illicit  intercourse,  to  which  the  woman  has  consented,^  unless 
it  was  effected  under  promise  of  marriage.  If  the  woman  did 
not  consent,  or  if  she  was  below  the  age  of  consent,  or  if  she 
was  seduced  under  promise  of  marriage,  or,  perhaps,  if 
there  was  a  very  strong  moral  obligation  to  make  pecuniary 
amends,  as  where  the  father  desires  to  refund  to  the  mother 
of  his  illegitimate  children  monies  expended  by  her  in  bring- 
ing them  up  and  educating  them,^  —  in  such  cases  the  con- 
sideration of  the  payment,  conveyance,  or  settlement,  in  whole 
or  in  part  of  the  damages  justly  due  her,  will  be  lawful ;  and 
the  conveyance  will  be  upheld  against  the  man's  creditors.^ 
The  same  may  be  said  of  cases  falling  within  the  exceptions 
to  the  rule  that  there  can  be  no  contribution  between  wrong- 
doers. 

§  10.  Marbiaoe  :  Dower  and  the  like. 

It  is  everywhere  held  that  an  antenuptial  conveyance  or 
settlement,^  in  consideration  of  marriage  and  bona  fide,  is 
valid  against  creditors.^     And  it  can  make  no  difference 

1  Jackson  v.  Miner,  101  111.  550 ;  nold  v.  Estes,  92  N.  Car.  162  ;  Mar- 
Potter  V.  Gracie,  68  Ala.  803  ;  ante,  p.  shall  v.  Morris,  Id  Ga.  868  ;  Harper  v. 
160,  note.  Scott,  12  Ga.  125  ;  Otis  v.  Spencer,  102 

«  Wait  V.  Day,  4  Denio,  489 ;  Fel-  111.  622  ;  Sterry  t;.  Arden,  1  Johns.  Ch. 

lows  V,   Emperor,   13   Barb.  97.     But  261  ;  s.  c.  12  Johns.  586.     Farther  see 

see  Potter  9.  Grade,  58  Ala.  803.     See  Coke,  Litt  9  b ;  McGowan  v.  Hitt,  16 

ante,  p.  160.  S.  Car.  602  ;  chapter  6,  at  end.    After 

•  lb;  Hunsinger  «.  Hofer,  110  Ind.  a  marriage  contract  has  been  made,  can 
390  ;  Bishop  v.  Redmond,  88  Ind.  an  undertaking  of  either  party  to  make 
157.  a  convej'ance,  *in  consideration'  of  the 

•  As  to  postnuptial  conveyances  see  intended  marriage,  be  deemed  to  be 
ante,  §  7.  founded    npon    valnable    consideration 

•  Campion  v.  Cotton,  17  Ves.  268  ;  when  it  is  not  in  furtherance  of  any- 
£z  parte  McBumie,  1  De  G.  M.  ft  O.  thing  agreed  upon  in  the  engagement 
441 ;  Kevan  ».  Crawford,  6  Ch.  D.  29,  for  marriage  ?  But  perhaps  some  lati- 
C.  A. ;  Bulraer  r.  Hunter,  L.  R.  8  Eq.  tude  would  be  allowed  in  such  cases, 
46  ;  Herring  o.  Wickham,  29  Gratt.  npon  the  ground  that  snch  matters  are 
628  ;  Clay  v.  Walter,  79  Ya.  92 ;  Ar-  not  nsoally  considered  yeiy  much,  and 
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whether  the  conveyance  is  made  to  the  intended  wife  or  to 
the  intended  husband ;  nor  can  it  make  any  difference  whether 
it  was  made  by  one  of  the  parties  to  be  married  or  by  a  third 
person.^  It  does  not  matter  even  that  there  is  a  false  recital 
of  the  consideration  on  the  face  of  the  deed;  that  cannot 
give  cause  for  a  forfeiture  of  what  the  grantee  was  entitled 
to  receive.^  Bankruptcy  statutes  in  England  have  in  some 
slight  particulars  modified  the  rule  of  marriage  as  a  valuable 
consideration.* 

are  not  settled,  at  the  time  of  making  children  of  the  settlor  of  property  which 

the  engagement.  has  accrued  to  the  settlor  after  marriage 

Re-celebration  of  a  marriage  cannot  in  right  of  his  wife,  shall,  if  the  settlor 

be  taken  into  account  upon  a  question  becomes  banknipt  within  two  years  after 

whether  a  conveyance  is  founded  upon  the  date  of   the  settlement,  be    void 

valuable  consideration,  as  where  a  con-  against  the  trustee  in  bankruptcy,  and 

veyance  is  made  between   a  marriage  shall,  if  the  settlor  becomes  bankrupt 

npon  elopement  and  a  subsequent  sol-  at    any    subsequent    time    within    ten 

emnization  of  marriage.    Ex  parte  HaU,  years  after  the  date  of  the  settlement, 

1   Ves.  ft  B.  112  ;  Dobbyn  v,  Adams,  be  void  against  the  trustee  in  bauk- 

7   Ir.    Ch.    198 ;   Adams  v.  Adams,  8  ruptcy,    unless    the    parties     claiming 

Ir.  Ch.  41.  under  the  settlement  can  prove   that 

^  Arnold  v,   Estis,  supra,   father  to  the  settlor  was  at  the  time  of  making 

daughter  and  intended  husband  ;  Clarke  the  settlement  able  to  pay  all  his  debts 

V.   Wright,   6   Hurl,   ft  N.  849,   872,  without  the  aid  of  the  property  com- 

Cockbum,  C.  J.  prised  in  the  settlement,  and  that  the 

^  Campion  v.  Cotton  and  Kevan  v.  interest  of  the  settlor  in  such  property 
Crawford,  supra.  Fraud  on  creditors  had  passed  to  the  trustee  of  such  settle- 
however,  in  which  the  intended  wife  ment  on  the  execution  thereof.  (2)  Any 
is  implicated,  would  avoid  the  transac-  covenant  or  contract  made  in  considera- 
tion.    Buhner  v.  Hunter,  supra.  tion  of  marriage,  for  the  future  settle- 

The  agreement  of  the  parties  to  hav-  ment  on  or  for  the  settlor's  wife  or 

ing  a  marriage  settlement  annulled  af-  children    of   any    money    or    pro^ierty 

fords  a  valuable  consideration   for  the  wherein  he  had  not,  at  the  date  of  the 

husband   to  convey  back  to  his  wife  marriage,  any  estate  or  interest,  whether 

property  which  he  received  under  the  vested  or  contingent  in  possession  or 

same.     Harper  v.  Scott,  12  Ga,  125.  remainder,   and  not   being    money    or 

•  The  English  Bankruptcy  Act,  1888,  property  of  or  in  right  of  his  wife,  shall, 
section  47,  (1)  provides  that  any  settle-  on  his  becoming  bankrupt  before  the 
ment  of  property,  not  being  a  settlement  property  or  money  has  been  actually 
made  before  and  in  consideration  of  transferred  or  paid  pursuant  to  the  con- 
marriage,  or  made  in  favor  of  a  pur-  tract  or  covenant,  be  void  against  the 
ehaser  or  incumbrancer  in  good  faith  trustee  in  the  bankruptcy.  (S)  '  Settle- 
and  for  valuable  consideration,  or  a  ment '  includes  any  conveyance  or  trans- 
settlement  made  on  or  for  the  wife  or  fer  of  property. 
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There  has  been  much  discussion  in  the  courts  of  En( 
upon  the  question,  as  it  is  usual  to  put  it,  who  arc  withii 
consideration  of  the  marriage.    There  never  has  been 
doubt  that  the  person  to  be  married  and  her  or  his  issue 
within  it,  i.  e.  were  purchasers  for  valuable  considerati 
the  difficulty  has  been  in  regard  to  relatives  ('  coUaterah 
they  are  called)  other  than  such  issue,  children  and  gi 
children  ^  for  whom  provision  may  have  been  made,  —  are  \ 
the  *  collaterals,'  purchasers  for  value?    A  case*  of  the 
touching  the  statute  of  27th  Elizabeth,  went  to  the  Exche 
Chamber  in  the  year  1861,  where  different  views  were  d« 
oped.     It  was  held,  one  judge  dissenting,  that  the  plaintif] 
illegitimate  son  of  the  settlor,  for  whom  provision  had  1 
made,  was  a  purchaser  for  value. 

Mr.  Justice  Blackburn  so  held  on  the  ground  that  the 
tiement  in  the  particular  case  was  a  contract  in  which 
dispositions  made  interfered  with  the  rights  which  other 
would  have  arisen  and  that  it  was  to  be  taken  therefori 
a  bargain  of  both  sides  that  the  plaintiff  should  have 
benefit  of  the  provision.*  Lord  Cockbum  and  Mr.  Jufi 
Wightraan  considered  that  the  plaintiff's  case  came  within 
exception  to  the  rule  that  '  collaterals '  were  not  within 

^  The  difference  between  the  consid-  849,  affinniug  8.   c.   as  Dickensci 

eration  of  marriage,  where  issue  are  to  Wright,  5  Hurl,  k  N.    401.     Alii 

have    benefits,    and    consideration     in  cases  are  here  reviewed, 
other    contracts,    should    be    noticed.  ^  So  Lord  Eldon  had  put  the  cai 

*  In  a  contract  between  A  and  B  if  A  Pulvprtoft  t>.   Pulvertoft,   18  Ves. 

does  not  make  it  good  on  the  one  hand,  so  Lord  Redesdale  had  held  in  0' 

B  is  not  bound  on  the  other.     But  not  man  v.  Comyn,  2  Schoales  &  L. 

80  in  the  case  of  marriage;  for   if  the  147  ;  and  so  Sir  Wm.  Grant  in  >l 

mutual  issue  are  purchasers,  though  it  v.    Prowse,  6  Yes.    752.     In  the 

is  not  made  good  by  one  of  the  parties  named  case  the  learned  Master  oil 

the  issue  have  the  right  to  say,  you  shall  Bolls  says  that  there  were  doubts 

each  of  yon  do  what  yon  can  do,  and  (1802)   whether    the    consideratioi 

we  must  not  be  disappointed.*    Lord  marriage  extended   to    objects  un 

Eldon  in  Rancliffe  v,  Parkyns,  6  Dow,  nected  with  the  marriage ;  but  he 

149,  209.  poees  of  the  doubts  by  saying  that 

,  '  Saunders  v.  Dehew,  2  Vem.  271.  consideration  runs  through  the  w 

I  >  Clarke  v.  Wright,  6  Huri.  k  N.  settlement* 
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consideration  of  marriage,  which  they  assumed  to  have  become 
established  law^,  —  that  exception  being  in  favor  of  the  chil- 
dren of  a  former  marriage  of  the  settlor.*  Tliis  view  was  af- 
terwards adopted  by  Mr.  (now  Lord)  Justice  Fry ; '  but  later 
still,  in  the  House  of  Lords  Lord  Belbome  pronounced  in  favor 
of  the  view  of  Mr.  Justice  Blackburn,  making  the  question  to 
turn  upon  the  inquiry  whether  there  had  been  a  mutual  con-^ 
tracting  in  favor  of  the  collaterals.'  That  is  now  probably  to 
be  taken  as  the  settled  doctriue  in  England  ;*  if  so,  there  ap- 
pears to  be  little  left  of  the  supposed  rule  which  would  ex- 
clude the  collateral  relatives,  for  in  ordinary  cases  it  must  be 
probable  that  they  are  within  '  the  considerations  of  the  mu- 
tual contract.'  * 

It  was  admitted  by  Chief  Justice  Cockbum  that  where  a 
father,  tenant  for  life,  joins  with  his  son,  tenant  in  tail,  in  a 
settlement  on  the  occasion  of  the  son's  marriage,  the  father 
may  require  provision  for  collateral  relatives.  In  such  a  case 
the  fatlier*s  co-operation  being  necessary  to  a  resettlement 
of  the  estate,  he  might  stipulate  for  such  terms  as  he  pleased 
as  the  price  of  his  coacnrrence.*    The  same  would  be  true,  a 

I  There  wu  inother  exception  also,  the  mtttntl   eontnct,    eitend  to   ux] 

Id  favor  of  th«  issue  of  the  settlor  by  a  comprehend  them.'      See  ilso  Den  d. 

fatura  mtniage,  in  defoult  of  iuue  by  BaTetMock  v.  Rolft,  8  Ad.  k  E.  SfiO. 
the  ona  about  to  take  place.     Clayton         *  May,      Fraudulent     Cooveyancts, 

V.  Wilton,  6  Haule  &  H.  67,  note.  SGS,  Sd  ed.     So  in  Ireland.    O'Gonno 

■  Oale  c  Oa^  6  Ch.  D.  141.  v.  Comyu,  2  Schoalea  A.  L.  137,  147. 

>  Uackie  v.  Herbertxon,  »  App.  Cas.         •  Doe  d.  Buventock  e.  Boire,  supra, 

S37.     Selhome,  L.  C.  :  '  The  considera-  would  be  a  case  for  excluding  a  rollat- 

tiona  of  the  contract,  though  founded  eral.     There  the  limitation  was  ahown, 

on  marriatre,  mnnt,  I  apprehend,  extend  by  fncts  on  the  face  of  the  conreyance 

to  all  those  temis  of  the  contract  on  and  of  other  conveyances  formingpirtol 

which  depend  the  interests  of  the  per-  the  trannction,  not  to  have  been  made, 

»ons  who  are  within  the  consideration  of  for  the  benefit  or  at  the  wiah  of  the 

marriage  ;  and  when  they  take,  only  on  party  in  quoation  ;  and  bi«  concurrence 

terms  which  admit  to  a  participation  did  not  appear  to  have  been  a  part  of 

with  them  others  who  would  not  other-  the  contnct. 

wise  be  within  the  consideration,  then,         *  Clarke   p.   Wright,   rapra.      That 

nottbe  matrimonial  conaicip ration  prop-  waa  a  esse  put  by  Lord  Eldon  in  Pnl- 

etly  BO  called,  but  the  consideimtions  of  vertofl ».  Pnlrertoft,  IS  Ves.  84. 
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fortiori,  where  the  father  makes  the  provision  out  of  prop 
belonging  entirely  to  him.^  Lord  Teynham  seised  in  fee 
consideration  of  a  marriage  between  his  eldest  son  an 
and  a  marriage  poiH;ion  of  £5,000  to  be  paid,  which  ai 
wards  was  paid,  made  a  settlement  on  said  son  and  the  h 
of  his  body  in  the  marriage,  remainder  to  the  settlor's  sec 
son  in  tail,  remainder  to  his  own  right  heirs;  and  upo 
subsequent  sale  of  the  estate  for  value  by  the  settlor  and 
death,  the  question  was,  whether  the  second  son  was  a  | 
chaser  for  value.    It  was  held  that  he  was.^ 

A  wife's  inchoate  right  of  dower  and  the  like  interests,  r 
or  personal,  arising  from  marriage,^  should  also  be  mentions 
these  will  constitute  a  valuable  consideration  for  a  reasonal 
conveyance  of  property  by  the  husband,  or  from  funds  fi 
nished  by  the  husband,  to  the  wife.*  In  a  recent  case  ^  it  £ 
peared  that  land  had  been  conveyed  by  a  third  person  tc 
debtor's  wife,  the  defendant  in  a  suit  by  a  creditor  to  reco\ 
the  land.  The  wife  paid  for  the  land,  but  she  received  t 
money  from  her  husband  shortly  before.  The  husband 
previous  years  had  made  a  number  of  conveyances  of  la] 
out  of  a  tract  called  the  '  Hanson  farm,'  in  which  the  wife  h 
refused  to  join  by  way  of  releasing  dower,  except  upon 
(verbal)  promise  by  the  husband  to  pay  her  a  certain  sum 
money.    The  money  in  question  was  the  money  thus  promise 

1  O'Gonnan  v.  Comyn,  2  Schoales  &  v.  Latham,  46  Ark.  542  ;  Farwell 

L.  137,  147  ;  Teynham  v.  MuUina,  1  Johnston,  84  Mich.  842  ;  Sedgwick 

Mod.  119.    The  purchaser  had  notice.  Tucker,  90  Ind.  271  ;  Brown  v.  Ra 

*  Teynham  v,  Mullins,  snpra.  lings,  72  Ind.  505  ;  Singree  v.  Weh 

«  See  chapter  6,  §§  8,  7.  82  Ohio  St.  320  ;  Patrick  t>.  Patrick, 

«  Bullard  v.   Briggs,   7   Pick.  533 ;  111.  555  ;  Payne  v.  Miller,  103  111.  44 

Holmes  v.  Winchester,  183  Mass.  140 ;  Clerk  v,  Nettleship,  2  Lev.  148.     Cc 

Nims  V.  Bigelow,  45  N.  H.  348 ;  Rund-  tra,  Haynes  v,  Kline,   64  Iowa,   8C 

lett  V.  Ladd,  59  N.  H.  15 ;  Gordon  v.  That  the  wife  may  be  a  *  creditor ' 

Tweedy,  71  Ala.  202  ;  Sykes  v.  Chad-  her  husband  generally  see  chapter 

wick,  18  Wall.  141  ;   Bank  of  United  §  7. 

States  V.  Lee,  18  Peters,  107  ;  Hershy        •  Bnndlett  v,  Ladd,  supra. 
TOL,  II.  —  81 
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The  creditor  desired  an  instruction  that  a  verbal  agreement 
between  husband  and  wife,  by  which  the  husband  undertook 
to  pay  the  wife,  at  some  future  time,  for  releasing  her  dower, 
was  of  no  legal  validity,  and  that  the  husband  had  no  law- 
ful right,  against  creditors,  to  pay  any  money  to  the  wife  in 
performance  of  such  an  undertaking.  But  the  court  refused 
the  request ;  and  this  refusal  was  sustained  by  the  Supreme 
Court.i 

Undertakings  of  that  sort  however  may  easily  be  made  a 
cover  for  fraud,  and  should  accordingly  be  narrowly  scruti- 
nized, especially  if  the  husband  was  embarrassed.^  And  even 
though  free  from  meditated  wrongdoing,  they  should  be 
allowed,  against  the  claims  of  creditors,  only  in  so  far  as  they 
are  reasonable ;  the  transfer  by  the  husband  should  not  be 
permitted  to  stand  if  the  value  of  the  dower  right  would 
make  a  very  inadequate  consideration  for  the  property  or 
money  given  in  return  for  the  release.^ 

§  11.  Connected  Transactions. 

Again  instruments  executed  at  the  same  time  though  not 
containing  references  to  each  other  may  be  parts  of  one  trans- 
action, and  may  be  so  treated,  and  thus  given  the  support  of 
a  common  consideration,  when  otherwise  oue  of  them  would 
be  voluntary.*    A,  being  indebted,  but  not  insolvent,  applied  to 

1  So  in  Brown  v.  Rawlings,  supra,  his  interest  in  it  would  have  been  ap- 

In  Rundlett  v.  Ladd,  Foster,  J.  said :  pndsed  and  set  off  in  payment  of  his 

'  The  dower  right  in  the  Hanson  farm,  debts,  not  at  the  value  of  the  farm  but 

which  the  defendant  released,  belonged  at  the  value  of  the  farm  subject  to  her 

not  to  her  husband   but  to  her.     It  right  of  dower.' 

could  not  be  conveyed  by  him  nor  taken         ^  Gordon  v.  Tweedy,  supra  ;  Patrick 

by  his  creditors  on  execution.  ...  It  v.  Patrick,  supra ;  Burwell  v.  Lumsden, 

does  not  appear  that  she  received  more  24  Gratt  443. 

than  the  value  of  it  ...  If  she  had        •  Gordon  t;.  Tweedy,  supra  j  Patrick 

not  signed  the  deeds,  the  sum  she  re-  v.  Patrick,  supra, 
ceived  would  not  have  been  paid.  ...         *  Thompson  v,  Webster,  7  Jur.  N. 

If  the  farm  had  not  been  sold,  and  his  S.  531 ;  Harman  v.  Richards,  10  Haie, 

creditors  had  levied  execution  on  it,  81. 
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bis  mother  for  a  loan.     She  consented  upon  the  terms  o 
son's  making  a  settlement  of  certain  property,  to  whic 
was  entitled,  upon  himself  for  life  and  after  his  death 
his  children.     A  mortgage  was  executed  to  secure  the  ! 
and  at  the  same  time  a  settlement  of  the  property  refern 
was  also  executed ;  but  neither  deed  referred  to  the  o' 
A  became  insolvent  and  died ;  and  his  assignee  in  baukrn 
now  sued  to  have  the  settlement  set  aside.     But  the  H 
of  Lords  decided  that  it  was  valid  under  the  statute  of '. 
Elizabeth.^ 

Where,  on  the  other  hand,  a  number  of  transfers  are  n 
at  the  same  time  constituting  in  all  the  entire  property  < 
debtor,  it  matters  not,  it  seems,  that  a  valuable  and  an  \ 
quate  consideration  may  have  been  received  by  the  debtor 
some  of  the  gifts ;  if  still  the  general  e£Fect  is  to  delay  ci 
itors,  the  transaction  may  be  annulled  by  them.^    In  a  rec 
case  ^  children  procured  their  father,  who  was  weak  in  m 
and  body,  to  distribute  among  them  the  whole  of  his  pi 
erty,  partly  in  consideration  of  annuities  for  his  life,  pai 
by  voluntary  settlement,  and  partly  by  pecuniary  gifts ; 
children  knowing  that  the  effect  of  the  distribution  would 
to  defeat  creditors.    The  transaction  was  held  void  within 
meaning  of  the  statute. 

Another  case  *  turning  upon  the  same  principle  was  to  t 
effect :  A  trader  who  had  become  insolvent  agreed  to  sell 
in  consideration  of  a  sum  of  money  and  an  annuity  for 
joint  lives  of  himself  and  his  wife  equal  to  a  quarter  of 
profits  of  the  business,  with  a  smaller  contingent  annuitj 
the  same  kind  to  the  wife  in  case  she  survived.    The  v 
did  survive  the  husband,  and  creditors  now  sought  to  h 
the  transaction  set  aside  so  far  as  this  latter  annuity  ^ 

1  Thompson  V.  Webster,  snpra, affirm-  an  to  the  principle  of  connected  tr 

ing  5  Jnr.  N.  S.  921  and  668.  actions. 

*  Cornish  v.  Clark,  L.  R.  1  £q.  184  ;  *  Cornish  v.  Clark,  sapra. 

Switz    V.  Brace,   16  Neb.  463.      See  *  French  v,  French,  6  De  O.  ^ 

Kickeraon  v.  English,  142  Mass.  267,  G.  96. 
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concerned,  as  being  voluntary,  and  therefore  in  fraud  of  tliflir 
rights  ;  and  they  succeeded,  the  rest  of  the  transaction  being 
left  undisturbed.  The  object  of  the  debtor  plainly  was  to 
obtain  the  benefit  of  the  entire  property  for  Ins  own  use.' 

Where  the  several  transactions  occur  at  substaatislly  dif- 
ferent times,  then  to  connect  them  there  should  be  some 
reference,  express  or  of  clear  implication,  from  the  one  to  the 
other  or  others,  or  the  case  should  bo  one  in  which  parol 
evidence  may  be  proper  for  the  purpose ;  and  the  intention  t» 
connect  the  transactions  should,  as  has  elsewhere  been  ob- 
served,' be  manifested  according  to  the  requirements  of  the 
law.  It  will  not,  it  seems,  be  enough  to  connect  two  transac- 
tions separated  by  a  long  interval  of  time,  that  the  later  one 
accomplishes  some  of  tlie  purposes  contemplated  by  the  eaiv 
lier,  but  in  other  respects  varies  materially  from  it.  lo  a 
recent  case'  under  the  statute  of  2Tth  Elizabeth  it  appeared 
'  that  a  young  man,  under  age  and  engaged  to  marry,  had 
promised  in  writing  to  make  a  certain  settlement  upon  his 
intended  wife,  on  their  marriage,  which  was  to  take  place  and 
took  place  shortly  after  his  majority.  The  marriage  occurred 
in  1859.  In  1872  a  settlement  was  made  upon  the  wife  dif* 
fering  in  terms  from  what  had  been  promised,  and,  though 
containing  property  referred  to  in  the  promise,  containing 
other  property  also.  There  was  no  reference  to  the  ante- 
nuptial promise.  It  was  held  that  the  settlement  could  not 
be  referred  to  the  promise,  so  as  to  make  it  a  ratilicatiou  of 
the  same  after  majority  ;  and  the  settlement  was  held  fraud- 
ulent against  a  subsequent  purchaser. 

Indeed  in  cases  of  previous  oral  promises,  invalid  under  the 
Statute  of  Frauds,  it  would  not  be  enough,  it  seems,  by  the 
weight  of  authority,  tliat  a  later  writing  and  conveyance  ex- 

>  Nmle  V.  D>r,  28  L.  J.  Ch.  4S,  a  *  TroweU  «.  BhsDton,  S  Ch.  D,  SIS, 
case  of  the  sune  kind.  C.  A. 

■  Ante,  p.  133. 
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pressly  referred  to  and  performed  the  promise ;  for  the 
ise  still  is  not  in  writing.     The  authorities  however,  \ 
have  elsewhere  seen,  are  not  in  entire  harmony  upon 
subject.^    Whether  the  past  transaction  was  founded  u 
valuable  consideration  or  not  makes  no  difference  in 
case ;  if  it  is  necessary  for  the  present  purpose  that  the 
transaction  should  be  connected  with  the  earlier,  the 
nection  must  be  made  according  to  law.     Thus  if  the 
act  consist  in  the  making  of  some  instrument,  as  e.  g.  a  i 
gage,  that  instrument  must  be  delivered  to  the  person 
benefited,  or  to  some  one  for  him,  or  its  existence  mui 
duly  communicated  to  such  person ;  unless  indeed  there 
at  first  an  agreement  or  undertaking,  or  a  subsequent  re^ 
('  pressure  ')  for  the  execution  of  it.^ 

§  12.  Lien  Creditors. 

We  have  seen  '  that  lien  creditors,  in  the  ordinary  seng 
the  term,  have  been  considered  not  within  the  meaning  of 
substantive  part  of  the  statutes  against  fraudulent  con 
ances ;  that  is,  that  they  do  not  fall  within  the  designs 
of  '  creditors  and  others.*  On  the  other  hand  they  are  wii 
the  saving  of  the  statutes;  so  far  as  may  be  necessary 
the  protection  of  their  valid  claims,  they  are  purchasers 
value.  This  has  already  been  seen  incidentally  as  regi 
mortgagees ;  *  but  it  is  equally  true  of  all  other  similar  c 
iters  whose  liens  were  prior  to  the  conveyance.  It  is  not  I 
of  creditors  by  subsequent  liens,  such  as  mere  attachinj 
judgment  creditors,  or  judgment  creditors  after  return  of 
property  found ' ;  such  are  not  purchasers  for  valuable  <: 

1  Ante,  pp.  188-135.  latter  point  see  both  the  cases  jnst  c 

*  Cracknall  v.  Janson,  11  Ch.  D.  1  ;  and  especially  what  is  said  by  Jesse 

In  re  Barker,  44  L.  J.  Ch.  487  ;  ante,  p.  B.  in  the  second  case,  quoted  ante,  p. 

461.     The  execution  of  the  instrument  *  Chapter  6,  §  11. 

would  be  inyalid  both  for  want  of  deliv-  *  Ante,  §  5  ;  Olapp  r.  Leathe 

ery  or  communication  and  for  want  of  18  Pick.  181 ;  Adams  v.  Edgertoi 

valuable  consideration.  In  regard  to  the  Aik«  419. 
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sideration ;  ^  they  are  only  within  the  substantive  part  of  the 
statutes.^ 

1  Devoe  v.  Brandt,  58  N.  Y.  462  ;  nothing  peculiar  in  the  statute  in  that 
£z  parte  Howe,  1  Paige,  125  ;  Schwei-  respect^  is  one  who  gives  money  or 
zer  V,  Tracy,  76  111.  345,  851 ;  Gibson  other  yaloable  consideration  in  order  to 
9.  Warden,  14  Wall.  249  ;  Toosley  v,  have  the  land.  The  person  who  recov- 
Tousley,  5  Ohio  St.  78  ;  Firot  National  era  a  judgment  may  indeed  eventually 
Bank  v.  Hughes,  10  Mo.  App.  7,  16  ;  get  the  land,  because  ...  he  may  take 
Nathan  v.  Giles,  5  Taunt.  558  ;  Beavan  the  land  in  execution,  and  therefore  he 
V.  Oxford,  5  De  G.  M.  &  G.  507  ;  Dol-  is  said  to  have  ...  a  lien  on  the  land, 
phin  V.  Aylward,  L.  R.  4  H.  L.  486  ;  but  it  is  not  by  any  purchase.'  Some 
Pickering  v.  llfracombe  Ry.  Co.  L.  R.  early  dicta  were  denied.  The  Irish 
2  C.  P.  285,  248,  251.  Lord  Gran-  authorities  agree  with  the  foregoing, 
worth  in  Beavan  v.  Oxford  :  *  Indepen-  Abbott  v.  Stratton,  8  Jones  k  L.  608  ; 
dently  of  any  authority  I  confess  I  Evans  v.  Evans,  2  Ir.  Ch.  242  ;  Dun- 
should  have  thought  the  proposition  ster  v.  Glengall,  3  Ir.  Ch.  47.  See  also 
hardly  aiguable  that  a  person  who  vol.  1,  pp.  406,  407. 
recovera  a  judgment  is  a  purchaser.  A  '  Can  there  be  a  case  in  which  one  is 
purchaser,  in  the  sense  in  which  the  at  the  same  time,  and  by  the  same  right, 
word  is  used  in  the  statute  [he  is  speak-  within  both  the  substantive  and  the 
ing  of  27  Eliz.,  but  there  appean  to  be  saving  parts  ? 
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CHAPTER  XIX. 

THE  SAVING  CONTINUED:   GOOD  FAITH. 

§1.  Notice:  Knowledge:  Participation. 

It  is  not  enough  that  the  purchaser  has  paid  a  valuable  con- 
sideration ;  he  must  also  have  purchased  in  good  faith,  or  in 
the  language  of  the  statute  of  Elizabeth  ^  upon  good  consider- 
ation and  bona  fide.'  ^  Though  as  a  mere  question  of  the  order 
of  proof,  it  is  enough  in  some  states,  as  in  New  York,  for  the 
purchaser  to  show  that  he  has  paid  a  valuable  consideration 
for  the  property ;  ^  that  will  save  him,  until  it  is  made  to  ap- 
pear that  his  purchase  was  not  in  good  faith.  This  is  not  the 
place  however  to  consider  such  questions.^ 

1  Among  the  many  cases  which  af-  Davidson  v.  Crittenden,  55  6a.   497 ; 

firm  the  language  or  effect  of  the  statute  Swinford  v.  Rogers,  23  CaL  238  ;  Lein- 

see  Lukins  v,  Aird,  6  WaU.  78  ;  Wads-  kauff  v.  Frenkle,  80  Ala.  136  ;  Tryon 

worth  V.  Williams,  100  Mass.  126  ;  Sec-  v.  Floumoy,  ih.  321 ;    Shealy  v.   Ed- 

ond  National  Bank    v,   O'Rourke,  40  wards,    78    Ala.    176 ;    Knowlton    v, 

N.  J.  £q.  92  ;  Miller  v.  Sauerbier,  30  Hawes,  10  Neb.  534  ;  Allison  v.  Hagan, 

N.   J.  £q.    71  ;   Holt  v.  Creamer,  34  12  Nct.  38  ;  Eigenbrun  v.  Smith,  98 

N.  J.  Eq.  181  ;  Billings  ».  Russell,  101  N.   Car.   207  ;    Blum  t>.   Simpson,  71 

N.  Y.  232  ;  Sibley  v.  Tie,  88  111.  287  ;  Texas,  628  ;  s.  c.  66  Texas,  84  ;  Hohnee 

Seesel  v.  Ewan,  85  Ark.  127 ;  Pulliam  v,  Harshberger,  31  W.  Va.  516,  519 ; 

V,   Newberry,   41   Ala.   168  ;   Buck  v,  Bulmer  v.  Hunter,  L.  R.  8  Eq.  46. 
Voreis,   89   Ind.   116  ;   First  National         The    notice  may  be  by  an    agent. 

Bank  v.   Carter,   ib.    317  ;    Powell    v.  ^  Clark  v.  Fuller,  39  Conn.  238. 
Stickney,  88  Ind.  310  ;  Bishop  v.  Red-         '*  Starin  v.   Kelly,   88  N.  Y.    418. 

mond,  83  Ind.  167  ;  Sweet  v.  Wright,  Contra,  Letson  v.  Reed,  46  Mich.  27  ; 

67  Iowa,  510;    Darland  v.  Rosecrans,  Berry  v,  Whitney,  40  Mich.  65;  First 

56  Iowa,  122  ;  Flaggw.  Pierce,  58  N.  H.  National  Bank  v.  Carter,  89  Ind.  317. 

348 ;  Buckingham  v.  Wesson,  54  Miss.  See  Orwig  o.  Merrill,  69  Iowa,   738  ; 

526  ;  Craig  v.  Zimmermaer,  87  Mo.  475;  Stephens  v.  Oppenheimer,  45  Ark.  492  ; 

Weil  V.  Lapeyi-e,  38  La.  An.  803  ;  Me-  Smith  v.  Schmitz,  10  Neb.  600. 
chanics'  Ins.   Co.  9.  Gerson,  ib.  310  ;        *  Vol.  1,   pp.   130-134.      Proof   of 
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*  Good  faith '  and  the  like  expressions  refer  to  the  time  of 
the  sale,  or  to  the  time  of  payment  if  that  was  subsequent ; 
the  purchaser  is  not  affected  by  facts  coming  to  his  attention 
after  payment.  The  contrary  is  true  of  such  facts  before  pay- 
ment ;  he  must  not  now  make  payment  to  the  debtor,  on  pain 
of  having  to  pay  the  same  amount  to  the  creditors,  unless  in- 
deed he  has  given  his  negotiable  paper  for  the  price,  and  that 
has  passed  into  the  hands  of  a  bona  fide  holder  for  value,  and 
then  back  to  the  debtor.  But  one  who  has  taken  property  in 
bad  faith  cannot  become  a  purchaser  in  good  faith  by  selling 
and  afterwards  buying  from  a  bona  fide  purchaser  for  value.^ 

What  fixes  upon  a  purchaser  want  of  good  faith,  for  the 
purposes  of  the  statutes  against  fraudulent  conveyances,  is  not 
in  all  particulars  agreed.  According  to  general  doctrines  of 
the  law,  one  who  purchases  with  notice,  i.  e.  with  knowledge  of 
facts  which  would  put  a  prudent  man  upon  inquiry  leading  to 
the  truth,  and  a  fortiori  one  who  purchases  with  knowledge 
of  a  fact  in  itself  showing  a  defect  or  taint  in  the  title  or  in 
the  sale,  purchases  without  good  faith.  This  is  in  accordance 
with  the  very  language  of  the  statute  of  13th  Elizabeth ;  ^  and 
it  is  believed  to  be  the  better  and  the  more  general  view  of 
the  meaning  of  the  term  *  good  faith '  or  '  boua  fide '  in  the 
statutes  generally  against  fraudulent  conveyances.^    The  court 

fraud  on  the  part  of  the  debtor  is  ton's  Appeal,  73  Peun.  St  158  ;  Troy 
enough  to  require  the  purchaser  to  come  Bank  r.  Wilcox,  24  Wis.  671 ;  2  Pome- 
forward  and  show  that  he  is  within  the  roy's  £quity,  §  754  ;  Allison  v.  Hagan, 
saving  of  the  statute.  lb. ;  Letsou  v.  12  Ney.  88. 
Reed  and  Starin  v,  Kelly,  supra.  Comp.  ^  Ante,  p.  88. 
Butler ».  Hogadone,  45  Mich.  890.  But  «  Bush  «.  Roberts,  111  N.  Y.  278; 
see  New  York  Fire  Ins.  Co.  v,  Tooker,  Starin  r.  Kelly,  88  N.  Y.  418 ;  Dean  ir. 
35  N.  J.  Eq.  408.  Some  courts  hold  Connelly,  6  Barr,  289  ;  Wilson  v.  How- 
that  where  the  buyer  is  a  near  relative  ser,  12  Penn.  St.  109;  Batchelder  p. 
of  the  seller,  he  must  make  a  stronger  White,  80  Va.  103  ;  Richardson  v.  Cod- 
case  of  purchase  for  value  than  is  re-  dington,  49  Mich.  1  ;  Letson  v.  Reed, 
quired  in  other  cases.  Pollak  v.  Searcy,  45  Mich.  27  ;  Berry  r.  Whitney,  40 
84  Ala.  259  ;  Wedgeworth  v.  Wedge-  Mich.  65,  71  ;  Hough  v.  Dickinson,  58 
worth,  ib.  274 ;  ante,  pp.  186-193.  Mich.  89  (notice  enough,  an  express 
^  Johnson  v.  Gibson,  116  111.  294  ;  and  important  decision)  ;  Bedfoixl  «• 
Clark  V,  McNeal,  114  N.  Y.  287 ;  Ash-  Penny,   ib.   424  (also  directly  to  the 
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of  Massachusetts  however  has  always  treated  the  present 
tion  as  standing  upon  a  footing  of  its  own,  and  refuse 
treat  a  purchaser  as  brought  within  the  terms  of  the  la 
reason  merely  of  notice  or  even  of  knowledge  on  his  pa 
the  fraudulent  intent  of  the  vendor ;  creditors  will  not  b 
thorized  to  upset  the  purchase,  if  that  was  for  value,  ui 
the  purchaser  actually  participated  in  the  fraud.    For^ 
said,  he  may  well  have  known  the  vendor's  purpose  wit 
having  participated  in  it.^ 

point);  Eareka  Iron  Works  v.  Bresna-  18  Keb.  513  ;  Greenwell  v.  Nas 

ban,  66  Micb.  489 ;  Finn  v,  Edwards,  Ne7.    286  ;    Wilcoxen    v,    Morga 

76  Ala.  411  (knowledge  treated  as  par-  Colo.  473  (same);  Phillips  v.  Ada 

ticipation) ;  Sanders  v.  Mnegge,  91  Ind.  Ga.  871  (same);  Smith  v.  Wellbor 

214  (notice  enough);  Biddinger  v,  Wi-  Ga.  799  (same);  Davidson  v.  Cri 

land,  67  Md.  359  ;  Hooser  v.  Hunt,  65  den,  55  Ga.  497  (same);  Massie  v 

Wis.  71  (same);  Lyons  v.  Hamilton,  69  yart,  82  Ark.  251  (same);  Galbrea 

Iowa,  47  (same);  Spaulding  v.  Adams,  Cook,  80  Ark.  417  (same);  Ringgc 

68  Iowa,  437   (same);    Williamson   v,  Waggoner,  14  Ark.  69  (same);   I 

Wachenbeim,    58    Iowa,    277   (same);  v.   Fowler,   7  £ng.   (Ark.)  218  (£ 

Jones  V.  Hetberington,    45   Iowa,  681  judicial  sale).     Comp.  Hershy  v. 

(same);  Eeyser  v.  Keyser,  40  N.  J.  £q.  tham,  46  Ark.  542  ;  Traylor  v.  T 

481  (same?);  Bush  r.  Collins,  35  Kans.  send,  61  Texas,  144. 
685    (same);    Gk)lIober    v,   Martin,    88         SeealsoQninebaugBank  v.  Brewi 

Kans.  252  (same);  Chandler  v.  Bailey,  80  Conn.  559;    Goodwin  v,  Amer 

89  Mo.  641  (same);    Frederick  v.  AU-  Bank,  48  Coun.  550;  Pease  t;.  Br 

gaier,  88  Mo.   598  (knowledge);    Me-  49  0>nn.  58  (insufficiency  of  aUi 

Veaghv.  Baxter,  82  Mo.  518 (knowledge,  notice);  Neal  v.  Gregory,  19  Fla.  i! 

an  important  case);  Dougherty  v.  Coop-  Treadwell  v.   McEwen,    123  111.    :i 

er,  77  Mo.  528  (knowledge  held  enough);  Camahan    v.   McCord,    116    Ind. 

Rupe  V.  Alkire,  ib.  641  (notice);   De  Pasb  v,  Weston,  52  Iowa,  675;  Dr: 

"Witt  V,  Van  Sickle,  29  N.  J.  Ecj.  209  v.  Anderson,   49  Iowa,  637  ;   Ladi 

(closing  one's  eyes  to  the  facts) ;  Thomp-  Newell,  34  Minn.  107  ;  Hurley  t?.  ': 

son  V.  Furr,  57  Miss.  478 ;  New  York  lor,  78  Mo.  238 ;  Sloan  v,  Torry, 

Fire  Ins.  Co.  v.  Tooker,  85  N.  J.  Eq.  623;    Stone  v.  Spencer,    77  Mo.  : 

408  (notice);  Florence  Sewing  Machine  Mere  want  of  caution  is  not  equiva 

Co.  V.  Zeigler,  58  Ala.  221  (same);  Leb-  to  notice.     Kupe  v.  Alkire,  77  Mo.  I 

man  v,  Kelly,  68  Ala.  192  (same);  Stix  '  Notice  from  a  friend  or  relation  of 

V,  Keith,  85  Ala.  465  (same);  Hodges  adverse  claimant  may  be  sufficient,  w 

V.  Coleman,  76  Ala.  108  (same);  Mathi-  Tague  reports  of  mere  strangers  1 

son    r.    Prescott,    86   111.  498  (same);  been  adjudged  not   enough  to  chi 

MulboUand  v.   McLane,   64  Md.  455  ;  the  conscience  of  a  purchaser.*    Ho< 

Clark  V,  Fuller,  39  Conn.  238  (same ;  v.   Coleman,    76  Ala.   103,  where 

notice  through  agent);   Bull  v.  Ford,  matter  is  considered  at  length. 
66  CaL  176  (same);  Temple  v.  Smith,         ^  Hill  v.   Ahem,   135    Mass.   1 
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Cases  of  preference,  as  we  have  elsewhere  seen,^  stand  upon 
a  special  footing ;  neither  notice  nor  knowledge  of  a  purpose 
on  the  part  of  the  debtor  to  defeat  other  creditors  will,  apart 
from  special  statutes,  affect  the  creditor's  right  to  hold  the 

Bristol  Sav.  Bank  v,  Eeavy,  128  Mass.  Proof  of  want  of  consideration  woold 

298  ;    Foster    t;.    Hall,    12    Pick.   99  ;  be  enougli  in  Massachusetts  (as  well  as 

Clapp    V,    Leatherbee,    18    Pick.   131  ;  elsewhert^),  if  the  sale  was  made  with 

Bicker  V.  Ham,  14  Mass.  137  ;  Tronstine  intent  on  the  part  of  the  vendor  to  de- 

V,  Lask,  4  Baxter,  162  ;  yoL  1,  p.  132.  fraud.    Clark  v.  Chamberlain,  13  Allen, 

See  Sharpe  v.  Williams,  76  N.  Car.  87,  257,  260,  261 ;  Blake  v.  Sabin,  10  Allen, 

Rodman,  J.     Carroll  v.  Hayward,  124  340 ;   Marden  v.  Babcock,  2  Met  99, 

Mass.  120,  however  implies  that  knowl*  104.     And  tliis  though  the  conveyance 

edge  would  be  enough.     But  see  Bicker  proceed,  not  from  the  debtor,  but  from 

V,  Ham,  at  p.  1 41 ;  Hill  v.  Ahern,  at  p.  another  by  the  debtor's  procurement. 

169.    There  is  no  analogy  between  such  Clark  v.  Chamberlain,  ut  supra, 

cases  and  actions  for  deceit,    though  In  a  case  of  purchase  for  value  the 

there  is  analogy  between  the  intent  of  New  York  law  requires  knowledge  or 

the  debtor  to  defraud  his  creditors  and  belief  that  the  vendor  intended  to  de- 

the  intent  of  the  defendant  in  deceit  fraud.     Parker  v.   Conner,   93  N.  Y. 

that  his  representation  should  be  acted  118  (explaining  Baker  v.  Bliss,  89  N.  Y. 

upon.     See  chapter  15.     The  court  in  70);   Steams  o.  Gage,  79  N.  Y.  102. 

Carroll   v.   Haywood  may  have    been  This  turns  on  the  statute.    2  R.  S.  137, 

misled  by  bankruptcy  cases,  which  were  §§4,  5.     See  also  Jaeger  v.  Kelly,  52 

frequently  before  the    courts  at    that  N.  Y.  274 ;  Sisson  v.  Roath,  30  Conn, 

time  and  often  raised  questions  of  *  rea-  15;    chapter  15,  §  2,  acts  'naturaUy 

sonable  ground  to  believe.'   Still  knowl-  innocent'      The  New  York  cases  are 

edge  of  the  debtor's  fraud  should  be  denied  in  Hooser  v.   Hunt,   65  Wis. 

enough ;  and  so  should  notice,  in  ordi-  71.     See  Avery  v.  Johnson,   27  Wis. 

nary  cases,  —  as  to  which  see  the  dis-  246. 

tinctions  taken  in  chapter  15.  Further  see  Hamilton  v.  Cone,  99 
It  should  indeed  be  observed  that  Mass.  478  (minor  cannot  participate); 
Bicker  v.  Ham  and  Clapp  v.  Leather-  Reals  v.  Guernsey,  8  Johns.  451 ;  Coon 
bee  which  have  been  taken  as  authority  v,  Levi,  49  Mich.  208  ;  Seager  v,  Aughe, 
in  later  cases  (see  Hill  v.  Ahem,  supra)  97  Ind.  285  ;  Dupuy  v.  Sheak,  57  Iowa, 
on  the  matter  of  notice,  to  wit,  that  861  (the  language  of  which,  in  view  of 
notice  is  not  enough  for  the  purpose,  the  later  Iowa  cases,  supra,  must  be 
arose  under  27  Eliz.  c.  4,  and  were  de-  considered  as  nnguarded) ;   Kellogg  v, 
cided  in  accordance  with  the  English  Aberin,  48  Iowa,  299;  Hershy  v.  La- 
construction  of  that  statute ;  which  has  tham,   46  Ark.   542.     Some  of  these 
,  always  been  peculiar,  Doe  d.  Otley  v,  cases  speak  of  knowledge  and  even  of 
I  Manning,  9  East,  59.     That  constrac-  notice  as  participation,  which  is  clearly 
tion  has  no  bearing  upon  the  meaning  wrong. 

of  13  Eliz.  0.  5.  and  indeed  has  long  ^  Ante,   p.   7,   note,   77-79  ;    Yoik 

since  been  obsolete  in  this  country.  See  Bank  v.  Carter,  88  Penn.  447. 
chapter  21. 
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property.    To  defeat  him  he  must  have  participated  wi 

debtor  in  some  wrongful  and  fraudulent  act  aside  fro] 
preference  and  purpose.^  The  following  case^  will  sei 
illustrate  this  feature  of  the  statutes:  — 

The  plaintiff  in  a  suit  to  foreclose  a  mortgage  was  in 
by  the  mortgagor  to  become  surety  for  her  in  a  certain 

^  Albert    v.    Besel,    88    Mo.    150;  ferred    creditor    (mortgagee)    n 

Holmes    o.   Braidwood,   82  Mo.   610  ;  bound  by  notice  merely.    There  J 

Forrester  v.  Moore,  77  Mo.  651 ;  Sliel-  support  for  that  position,  if  it 

ley  V.  Boothe,  73  Mo.  74  ;  Carpenter  v,  founded    upon    statute.      Muirh 

Cnshman,  121  Mass.  265  ;  Giddings  v.  Smith,  86  N.  J.  £q.  303,  knowlc 

Sears,  115  Mass.  505  ;  Banfield  v.  Whip-  participation.     The  New  Jersey 

pie,  14  Allen,  13  ;  Ferguson  v.  Spear,  has  confused  the  case  of  preferenc 

65  Maine,  277  ;  Thompson  v.  Furr,  57  sale  to  a  stranger.     See  also  On 

Bliss.  478 ;  Lehman  v.  Kelly,  68  Ala.  shield  v,  Eittridge,  7  Met  520  ( 

192 ;   Warren  v,  Jones,  ib.  449  ;  Sea-  goes  too  far);  Cromelin  t;.  McCauJ 

man  v,  Nolen,  ib.  463  ;    Crawford  v.  Ala.  547. 

Kirksey,  55  Ala.  282 ;  Sisson  v.  Koath,      ^  On  the  other  hand  it  was  a  s 

80  Conn.   15  ;    Kirtland  v.  Snow,  20  the  court  in  a  dictum  in  Meyer  v. 

Conn.  28  ;  Hawes  v,  Mooney,  39  Conn,  bacher,  76  Ala.  120,  to  say  that 

87  ;    Bassett   v.   McKenna,    52    Conn,  fraudulent  intent  by  one  or  both  ] 

487 ;  Edwards  v,  Stinson,  59  Ga.  448 ;  would  not  vitiate '  a  preference. 

Hightower   v.    Mustian,    8    Ga.   606  ;  rule  as  to  '  fraud  without  damage 

Wheaton  v,  NeviUe,  19  Cal.  41  (which  rule  of  actions  for  deceit,  not  o 

incautiously  speaks  of  *  a  real  design  on  present  subject.     Chapter  16. 
the  port  of  the  debtor  to  prevent  the         Further  see  Moore  v.  Roe,  85 

appUcation  of  his  property,  in  whole  or  £q.  90  and  526,  conveyance  by  & 

in  part,  to  the  satisfaction  of  his  debts  ;  *  his  mother  partly  as  a  preferred  ( 

more  than  'real  design*  is  necessary);  tor;    Lawson  v.   Funk,  108   111. 

Christian  v.  Greenwood,  28  Ark.  258  father  to  sons  ;  Shelton  v,  Churc 

(where  the  distinction  is  drawn  clearly  Conn.  420,  purchase  by  creditor 

and  correctly);  Eureka  Iron  Works  v,  insolvent  debtor  for  one-fourth  \ 

Biesnahan,  66  Mich.   489  ;   Hough  v,  evidence  of  trust,  and  hence  fraudu 

Dickinson,  58  Mich.  94 ;  Sexton  v.  An-  Starr  v.  Plant,  28  Conn.  377  ;  Sm 

deison,  95  Mo.  878 ;  Bedford  v.  Penny,  Skeary,  47  Conn.  47,  preference 

58  Mich.   424  (the  distinction  clearly  corporation  of  certain  directors ;  ( 

made);  Cron  v.  Cron,  66  Mich.  8  (credi-  ory  v.  Haworth,  25  Cal.  653;  Ra 

tor  took  too  much);  Munson  v.  Arnold,  r.  Buffington,  10  Cal.  491. 
55  Mich.   134 ;    Andrews  v.  Fillmore,         The  fact  that  certain  secured  ( 

46  Mich.  816 ;  King  v,  Kenan,  88  Ala.  tors  are  stockholders  or  officers 

68  ;  Globe  Ins.  Co.  r.  Thacher,  87  Ala.  corporation  assigning  for  its  crec 

458.     See  ante,  p.  7,  note,  77-79.  does  not  make  a  case  of  partidpe 

But  in  Holt  V.  Creamer,  84  N.  J.  Globe  Ins.  Co.  v.  Thacher,  supra ;  1 

Eq.  181,  before  the  Vice-ChanceUor,  it  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
appears  to  have  been  held  that  a  pre-        >  Back  «.  Voreis,  89  Ind.  116. 
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ter,  taking  the  mortgage  for  his  proportion.  The  mortgagor 
had  represented  that  the  property  was  free  from  incumbrance, 
whereas  it  was  incumbered  by  a  judgment  in  favor  of  B :  and 
on  that  judgment  the  property  is  sold,  and  B  becomes  the 
purchaser.  The  sale  is  made  to  defeat  the  plaintiff,  and  the 
property  is  left  in  the  possession  of  the  mortgagor,  under 
agreement  with  B  that  he  should  hold  the  title  for  the  use  of 
the  mortgagor  until  she  desired  a  reconveyance.  The  plain- 
tiff knows  nothing  of  the  judgment  until  after  the  sale,  and 
has  tendered  the  amount  due  to  B.  The  conveyance  to  B  is 
fraudulent,  and  the  plaintiff  is  entitled  to  foreclose  the  mort- 
gage and  redeem  from  the  sale.  What  made  the  transaction 
fraudulent  on  the  part  of  B  was  his  aiding,  with  knowledge 
of  the  rights  of  the  plaintiff,  the  attempt  to  keep  the  property 
for  the  mortgagor;  that  was  participation  in  a  wrongful  and 
fraudulent  act,^  and  that  is  the  common  case.' 

But  the  question  may  be  raised  whether  participating  in 
the  debtor's  act,  in  a  matter  e.  g.  of  assenting  to  a  trust  or 
reservation  out  of  the  fund  turned  over,  is  enough  to  affect 
the  validity  of  the  transfer  as  regards  the  position  of  the  par^ 
ticipant.  In  principle  it  would  seem  not  enough ;  for  in  real- 
ity there  is  nothing  as  yet  to  show  that  the  participant  in  the 
transaction  is  a  participant  in  the  debtor's  wrongful  intent. 
The  creditor  may  not  know,  and  may  have  no  reason  to  know, 
what  the  debtor  knows,  to  wit,  that  there  are  other  creditors. 
And  this  view  is  supported  by  authority  also ;  the  rule  having 
been  declared  to  be  that,  while  the  debtor  himself  may  be 
guilty  of  fraud,  the  creditor  with  whom  he  is  dealing  is  not  a 
participant  in  the  guilt  unless  he  knew  or  had  been  put  upon 
notice  of  the  fact  that  there  were  other  creditors  who  had  not 
given  their  assent  to  the  transaction.^  The  purchaser  may 
however,  it  should  be  specially  observed,  have  purchased  from 

1  See  Oiddings  v.  Seats,  mrpn,  at  *  McDowell  v.  Steele,  87  Ala.  498 ; 
p.  508.  Miller  v.  Lehman,  ib.  617. 

'  See  oases  in  note  1,  p.  491. 
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his  debtor  as  a  stranger,  and  not  by  way  of  preference ;  in  which 
case  he  will  stand  upon  the  footing  of  an  ordinary  purchaser, 
so  as  e.  g.  to  be  affected  with  notice  like  any  stranger.^ 

Apart  from  the  subject  of  the  last  paragraph,  what  has 
here  been  said  in  regard  to  preference  should  in  principle  be 
true,  as  has  elsewhere  been  remarked,  of  assignments  and 
deeds  of  trust  for  creditors,  executed,  so  far  as  external  acts 
are  concerned,  in  due  conformity  to  law.  In  such  cases  the 
assignment  is  at  most  only  a  preference  of  creditors,  and 
therefore,  if  preference  itself  would  be  lawful,  should  not  be 
rendered  invalid  by  any  intention  in  the  mind  of  the  as- 
signor to  delay  or  defraud  any  of  his  creditors ;  and  that  too 
even  though  there  be  knowledge  of  this  fact  on  the  part  of 
the  assignee  and  of  those  creditors  who  accept  the  terms 
of  the  instrument.  This  doctrine,  on  one  ground  or  another, 
is  in  accordance  with  the  current  of  authority  too ;  ^  and  per- 
haps, if  regard  be  had  to  the  distinction  between  intention 
in  such  cases  and  the  intent  to  defraud  made  by  provisions 
against  creditors'  rights  or  other  like  external  acts,^  there  is 
not  very  much  authority  opposed  to  the  doctrine.  The  dis- 
tinction taken  against  assignments,  when  these,  apart  from 
the  assignor's  personal  intention,  are  in  conformity  with  law, 
is  difficult  to  understand ;  the  form  of  preference  cannot  be 
material,  unless  statute  clearly  makes  it  so.^ 

1  Redhead  v.  Pratt,  72  Iowa,  99.  221 ;  Loos  v,  Wilkinson,   110  N.   Y. 

«  Emerson  v,  Senter,  118  U.  S.   1 ;  195  ;  8.  c.  118  N.  Y.  485. 
Cornish   v.  Dews,  18  Ark.  172,  181 ;         >  Mead  v.  Phillips,  1  Sandf.  Ch.  88  ; 

Huntr.Weiner,  39Ark.  70,  75;  Thomas  Mathews  v,  Poultney,  88  Barb.  127; 

V.Talmadge,  16  Ohio  St.  433,  439  ;  State  Hunt  v,  Weiner,  supra.    Sec  Putnam  v, 

r.  Eeeler,  49  Mo.  648  ;  Byrne  v.  Becker,  Hubbell,  supra  ;  Cuyler  v.  McCartney, 

42  Mo.  264  ;  Governor  v.  Campbell,  17  supra,  at  pp.  282,  233  ;  Loos  v.  Wilkin- 

Ala.  566;  Wilson  v.  Eifler,  7  Coldw.  31.  son,  supra. 

But  see  Savage  v.  Knight,  92  N.  Car.         In  this  last  case  there  is  clear  parti- 

498 ;  Eigenbrun  v.  Smith,  98  N.  C'ar.  cipation  in  the  fraudulent  intent,  and 

207  ;   Rathbun    v,  Platner,    18  Barb,  the  assignment  is  rendered  invalid.    See 

272  ;  Wilson  v.  Forsyth,  24  Barb.  105  ;  chapter  12. 

Putnam  v.  Hubbell,  42  N.  Y.  106,  114.         «  See  Bathbon  v.  Platner,  supra. 
See  also  Cuyler  v.  McCartney,  40  N.  Y. 
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Purchase  of  land  (or  perhaps  of  chattels)  by  quit-claim 
has  been  a  subject  of  some  conflict  of  authority.  A  purchaser 
by  quit-claim  does  not,  it  is  common  to  say,  acquire  or  expect 
to  acquire  anything  more  than  the  vendor  has,  however  little 
that  may  be,  and,  in  the  absence  of  misrepresentation  or  other 
fraud,^  can  have  no  action  against  the  vendor  in  case  of  his 
own  disappointment ;  and  it  is  considered  to  follow  that  if  it 
turns  out  that  his  vendor  was  a  volunteer  under  a  conveyance 
in  fraud  of  creditors,  or  if  such  vendor  was  privy  to  that 
fraud,  the  quit-claim  purchaser  will  take  under  the  same 
disability.* 

This  is  not  saying,  it  will  be  observed,  that  the  quit-claim 
purchaser  cannot  as  such  be  a  purchaser  for  value ;  obviously 
that  would  not  be  true ;  he  cannot  be  a  volunteer  if  he  has 
paid,  as  ordinarily  is  the  case,  a  valuable  consideration  for  the 
estate.  It  must  mean  then  that  the  purchaser  falls  without 
the  other  term  of  the  saving  of  the  statutes ;  he  is  not  a  bona 
fide  purchaser ;  somehow  he  is  affected  with  notice.  But  it 
is  pertinent  to  inquire,  what  sort  of  notice ;  absolute  or  actual 
notice,  like  that  of  the  registry,  of  deeds,  or  constructive 
notice,  by  putting  one  upon  inquiry?^ 

Absolute  notice  however,  being  harsh  and  arbitrary  and 
standing  only  on  public  policy,  is  exceptional ;  it  is  e.  g.  mat- 
ter of  statute,  or  in  ease  of  parties  having  defences  to  negoti- 
able paper  against  takers  after  maturity.  It  can  hardly  be 
considered  necessary  to  say,  peremptorily,  that  because  a 
purchaser  has  not  taken  a  warranty,  or  has  not  been  deceived 
by  a  conveyance  in  fee  or  by  misrepresentations,  that  he 
must  take  with  notice  that  his  vendor  has  no  right  to  hold 
the  property  against  another  man's  creditors.  Upon  such  a 
footing  an  assignee  (for  value)  of  a  mortgage,  invalid  in  the 
hands  of  the  mortgagee  against  the  mortgagor's  creditors, 

^  Fraud  would  give  him  a  right  of        '  Stivers  v.  Home,   62    Mo.   478 ; 
action.    Ballou  v.  Lucas,  69  Iowa,  22  ;    Ridgewaj  v.  HoUiday,  69  Mo.  444. 
Atwood  V,  Sanford,  68  Maine,  38.  *  See  vol.  1,  pp.  386-402. 
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could  not  hold  the  property  (for  an  ordinary  assignmc 
mortgage  is  practically  a  quit-claim)  ;  which  is  contra 
the  weight  of  authority.^    The  vendor  of  the  quit-claino 
chaser  had  a  title  capable  of  being  made  perfect  on  sale : 
the  true  way  of  putting  the  case  of  such  purchaser  is  t< 
that  he  expects  to  acquire  whatever  title  it  is  possible  fc 
vendor  to  make,  and  that  is  all  that  can  be  said  of  a 
chaser  for  value  in  fee  by  warranty  deed.     Absolute  i 
would  bo  as  unjust  to  the  one  as  to  the  other.     So  far  a 
present  subject  is  concerned,  the  difference  between  th< 
should  lie  only  in  the  matter  of  the  liability  of  the  vend 
the  purchaser  in  case  of  the  purchaser's  disappointment ; 
purchaser  by  warranty  having  a  right  of  action,  the  purcl 
by  quit-claim  having  none.     It  is  not  warranty  that  mal 
purchaser's  title  good,  but  value  paid  in  good  faith.^ 

The  only  kind  of  notice  then  to  test  the  case  by  is  n 
by  putting  upon  inquiry.  But  none  know  of  the.  fraud  ei 
the  parties  to  it ;  the  vendor  himself  may  know  nothing  a 
it.  How  is  the  quit-claim  purchaser  then  to  find  out 
fraud?  One  is  put  upon  inquiry  only  in  regard  to 
which  inquiry,  diligently  prosecuted,  would  disclose, 
vendor  will  either  not  know  of  the  fraud  or  will  not  dis< 
it.  Must  the  purchaser  then  go  back  to  the  previous  veu" 
But  the  result  would  probably  be  the  same.  It  is  well  sei 
law  that  one  is  not  affected  with  notice  of  wrongdoing  bj 
knowledge  of  the  wrongdoer,  though  the  wrongdoer  is  c 
agent,  because  inquiry  would  probably  be  fruitless.^ 

This  reasoning  does  not  go  to  the  extent  of  making 
quit-claim  purchaser  as  good  as  a  purchaser  in  fee.  The  < 
claim  purchaser  is,  assuredly,  put  upon  inquiry  of  all  i 


^  Chapter  18,  §  6.  Kettlewell  t;.  Watson,  21  Ch.  D. 

*  Upon  the  natnre  of  warranty  see  705 ;  Wilde  v.  Gibson,   1   H.  L. 
Bigelow,  Estoppel,  439,  440,  5th  ed.  605  ;    DUlaway  v.   Butler,   135  ] 

•  Williamson  t».  Barbonr,  9  Ch.  D.  479. 
529,  585  ;  Cave  v.  Caye,  15  Gh.  D.  689; 
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vbich  inqniiy  iroald  reveal ;  he  i»  put  upon  inquiry  in  regard 
to  incumbrances  and  liens ;  these  are  what  be  would  naturally 
look  for,  and  these  would  be  apt  to  be  disclosed. 

This  view  of  tho  subject  is  supported  by  a  decision  by  the 
Supreme  Court  of  Massachusetts  in  a  recent  casc.^  A  sold 
land  to  B  by  quit-claim  in  fraud  of  creditors,  B  participating. 
B  now  sells  to  C  by  quit^ilaim.  D,  creditor  of  A,  attaches 
the  land  aa  A's;  and  in  a  writ  of  entry  by  D  the  judge  in- 
structs the  jury  that  the  quit-claim  to  C  is  conclusive  that  he 
is  not  a  purchaser  for  value  without  notice.  This  was  held 
erroneous ;  the  court  declaring  that  the  infirmity  of  title 
could  not  be  treated  as  an  existing  incumbrance  subject  to 
which  an  Innocent  purchaser  (for  value)  by  quitclaim  must 
take.' 

Another  case  noticed  at  some  length  in  the  preceding  chap- 
ter should  be  referred  to  here ;  and  that  is  the  case  of  pay- 
ments made  by  a  purchaser  partly  before  and  partly  after 
notice  that  the  seller  sold  with  intent  to  defeat  his  creditors. 
So  far  as  payments  were  made  before  notice,  the  purchaser 
will  be  protected,  even  though  the  sale  is  set  aside ;  bat  pay- 
ments made  after  notice  are  (if  not  on  negotiable  paper  in 
the  hands  of  a  bona  fide  holder  for  value)  in  the  buyer's  own 
wrong.  Still  the  purchase,  being  originally  good,  does  not 
become  invalid  by  reason  of  the  notice,  and  the  buyer  may 
hold  the  property  by  paying  to  the  creditors,  to  the  extent  of 

>  HanilieM  i:  Dyer,  131  Mass.  200.  3  Met.  S32.    And  it  toskn  no  difTereoce 

*  Coll.  J.  :  'ThetiLleofonewhopar-  .  .  .  that  the  tenant  acquires  bis  title 

chases  of  a  fraudulent  ({rantef,    before  from  a  frandulent  gnntee  by  ■  deed  of 

the  land  ia  epecifically  attached  under  Telean  and  quit- claim.  .  .  .  The  de«d  ii 

the  statute,  i.<L  good  against  thecreditora  good  in  all  cases  between  the  partiea, 

of  all  previons  owners  in  the  absence  of  however  fraudulent  the  intent ;  and  an 

itich  evidence  [participation  or  the  like],  infirmity  of  title  cannot  be  treated  aa  an 

Oen.  Sti.  c,  LS3,  §  f>5  ;  Snow  f.  Pains,  existing  incumbrance  subject  to  which 

114  Mans.  620;  Clsrlt  ».  Chamberlain,  an  innocent  purchawr  must  take  ths 

18  Allen,  257  ;  Huhbfll  t.  Currier,  10  estate  if  he  t>kea  by  quU.eUuii  deed 

Allen,  S99 ;  Oriental  Bank  v.  Haskins,  only.' 
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their  demand,  the  amount  remaining  due  on  the  purchase- 
price.^ 

Want  of  good  faith  however,  like  *  intent '  to  defraud,  is  not 
to  be  taken  literally,  even  if  we  disregard  the  question  whether 
constructive  notice  is  enough.  Certain  facts  make  a  case  of 
want  of  good  faith,  whether  there  was  any  purposed  wrong- 
doing in  the  purchaser  or  not.  Probably  most  of  the  facts 
of  that  sort  which  would  answer  the  *  intent '  to  defraud  on 
the  part  of  the  debtor  would  equally  establish  want  of  good 
faith  for  the  purpose  of  the  saving  of  the  law.  Thus  a  pur- 
chaser of  goods  for  value,  who  does  not  take  possession,  is  a 
purchaser  in  bad  faith,  and  not  within  the  saving ; '  in  some 
states  as  matter  of  law  absolutely,  in  others  and  more  gener- 
ally by  prima  facie  presumption.^  A  like  case  is  made  by  a 
purchase  of  land  subject  to  a  secret  reservation  in  favor  of 
the  vendor  of  the  right  to  the  use  and  enjoyment  of  the  prop- 
ei'ty  thereafter  without  payment.^  Indeed  it  all  comes  to  this, 
that  to  be  privy  (in  a  broad  sense)  to  the  *  intent  to  hinder, 
delay,  or  defraud'  of  the  statutes  is  necessarily  bad  faith, 
whatever  the  nature  of  such  intent  on  the  part  of  the  debtor 
or  of  the  motive  of  the  purchaser.* 

It  should  be  remarked  however  that  a  volunteer  is  not  as* 
such,  in  strictness,  a  taker  in  bad  faith ;  and  the  fact  is  some- 
times of  importance.^  The  position  of  the  taker  or  grantee  is 
often  very  different  from  that  of  the  giver  or  grantor.  But 
the  taker,  being  a  volunteer,  can  have  no  better  right  to  the 
property  than  the  person  from  whom  he  took  it.^    In  this 

1  See  chapter  18,   f  8.    The  cases         *  See  ante,   p.  356.     See  Ladd  v. 

generally  are  purchases  of  land.     As  to  Newell,  84  Minn.   107. 
cases  of  personalty  see  Crockett  v.  Phin-         *  Dean  v.  Skinner,  42  Iowa,  418. 
ney,  33  Minn.  157,  which  leaves  a  doubt         ^  Lang  v.  Stockwell,  55  N.  H.  661, 

in  regard  to  the  rule.  as  to  trusts. 

«  Flagg  V,  Pierce,    58  N.  H.  848  ;         •  Vol.  1,  p.  403. 
Lang  V.  Stockwell,  55  N.  H.  561  ;  Phil-         ?  i^.    gee  also  vol.  1,  p.  131,  note  8. 

lips  V.  Reitz,  16  Eans.  897.     Such  too  It  is  not   necessary  that  a  volunteer 

was  Twyne*s  Case,  3  Coke,  80.  should  have  notice  of  the  grantor^s  in- 
▼OL.  11.^82 
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particnlar  then  a  fact  which  brings  tlie  vendor-debtor  within 
the  statutes  against  fraudulent  conveyances,  that  is,  makes 
him  guilty  of  fraud  upon  bis  creditors,  does  not  and  should 
not  of  itself  make  the  taker  guilty  of  fraud  ;  to  say  that  the 
taker  cannot  keep  the  property  is  not  to  impute  wrongdoing 
to  him.  The  situation  of  the  two  parties  is  far  from  being 
the  same  as  regards  'intent'  to  defraud;  and  that  should 
never  be  overlooked.' 

Generally  speaking  creditors  can  take  no  advantage  of 
frauds,  auch  as  false  representations,  committed  upon  their 
debtor  in  the  purchase  of  his  property  or  in  drawing  him  into 
contracts ;  it  is  the  dehtor'a  intent  to  defraud  for  which  the 
statutes  in  favor  of  creditors  provide.  But  suppose  the  debtor 
sell  property  to  another  in  good  faith,  on  credit,  the  buyer  in- 
tending not  to  pay  and  not  having  paid  for  it ;  may  this  be 
treated  as  in  effect  a  voluntary  conveyance,  though  techni- 
cally for  value,  bo  as  to  be  capable  of  coming  within  the  stat- 
utes ?  Tliis  may  be  doubted  if  the  sale  is  in  the  due  course 
of  business ;  but  if  in  the  transaction  the  debtor  has  reason 
to  know  the  purpose  of  the  buyer,  or  if  he  knows  that  he  is 
entirely  unable  to  pay  and  lias  no  reason  to  suppose  that  he 
will  have,  or  will  be  provided  with,  means  to  pay  at  the  tinxe 
agreed  upon,  then,  it  seems,  though  there  is  a  valuable  con- 
sideration in  the  promise  to  pay,  the  sale  is  not  made,  just  as 
the  property  is  not  obtained,  in  good  faith.^ 

tent.  SpnuldiBg  v.  BIjthe,  78  Ind.  93  ;  ning  in  difTerent  directiont  vhich  be- 
ftate,  p.  84.  coin«  indiacriminate  where  the;  cram. 
>  Cansler  t>.  Cobb,  77  N.  Car.  30.  See  Hough  v.  Dickinson,  5S  Hich.  89. 
Even  knowledge  of  tbe  vendor's  fraud  *  Upon  thia  Bohject  e«e  Lpich  v. 
wonld  not  alone  wake  t)ie  purchaser  Beecher,  88  Conn.  490,  which  appeui 
gailtj  of  fraud  ;  to  take  the  property  to  gu  further  that)  the  text,  and  to  as- 
ander  such  circumatancea  noiilil  only  aart  a  right  in  creditors  to  take  the 
be  bed  faith  or  anutruclive  fraud,  property  Bolel;  on  the  ground  of  the  pni^ 
Vol.  1,  p.  385;  alao  ib.  Introd.  xii,  chaser's  intent  not  to  pa;.  ScTmonr, 
Bad  faith  and  fraud,  though  co-inci-  J.:  '  Hitchcock  has  no  title  to  the  prop- 
dent  at  a  certaJD  point,  are  DO  more  ert;  as  agiuiist  the  plaintiff  [a  creditor 
the  same  thing  than  aie  two  roads  mn-  of  Hitchcock's  vendor],   his   tppanot 
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§  2.  Inadequacy. 

Another  and  a  common  fact  which  may  show  or  t€ 
show  want  of  good  faith  is  inadequacy  of  consideratioi 
sale  of  property  by  a  debtor.    It  might  indeed  seem  eA 
that  inadequacy  of  consideration  would  fall  within  the  i 
ing  of  '  delaying '  or  '  hindering '  creditors,  and  so  brie 
case  within  the  general  prohibition  of  the  statute  as  w 
within  the  proviso.    But  it  is  to  be  remembered  that 
words,  as  they  have  been  interpreted  by  the  courts,  are  ^ 
of  art,  or  at  all  events  are  not  to  be  taken  broadly.    A  d< 
even  if  insolvent,  may  exchange  his  land  for  goods,  o: 
stocks  or  bonds,  or  sell  it  for  cash;  it  matters  not  that 
may  in  point  of  fact  delay  or  hinder  his  creditors,  as 
quently  it  will;  there  is  no  delaying  or  hindering  witliii 
meaning  of  the  statute.^     But  it  may  be  said  that  \i 
there  is  an  alienation  for  inadequate  consideration,  the 
delaying  of  creditors  within  the  statute,  since  there  is  a 
untary  alienation  just  so  far  as  the  price  received  falls  b 
the  real  value  of  the  property.    The  ordinary  answer  to 
however  is  borrowed  from  the  general  rule  in  contracti: 

title  haying  been   obtained  hy  sheer  can  be  deemed  to  extend  to  the 

frand,  by  a  promise  to  pay  which  at  the  For  if  it  extends  to  such  a  case, 

time  he  did  not  intend  to  keep.     Now  not  to  all  cases  of  fraudulent  pure! 

conceding  that  Hitchcock  might  convey  where  the  fraud  is  solely  in  the  1 

a  good  title  to  a  bona  fide  purchaser  for  as  where  he  has  made  false  repre; 

value,  such  a  purchaser,   in  order  to  tions  ?    See  upon  this  point  Richa 

hold,  must  be  a  purchaser  in  absolute  v.  Silvester,  L.  R.  9  Q.  B.  54  ;  P( 

good  faith  and  for  value/    Such  a  pur-  Gumey,  L.  R.  6  H.  L.  377  ;  Zab 

chaser  the  defendant  was  not,  and  he  v.   Smith,   13  N.  Y.   822  ;  Carv 

therefore  stood  upon  the  right  only  of  Jacks,  48  Ark.  454  ;  vol.  1,  p.  19! 
Hitchcock,  which  was  held  not  suffi-         ^  Ante,  p.  87  ;  In  re  Johnson,  2 

cient  even  against  a  creditor.  D.  389,  394,  Fry,  J.  ;  Copis  v,  M 

That  certainly  is  natural  justice,  and  ton,  2  Madd.  410,  430.     Indeed 

j  perhaps  the  law  of  fraud  should  be  ex-  not  enough,  it  seems,  to  defeat  i 

\  tended  accordingly  ;  but  as  in  the  case  untary  conveyance  that  a  credi 

put  the  fraud  of  the  buyer  is  practised  thereby  prevented,  in  the  event, 

upon  the  seller  alone,  and  the  seUer's  obtaining  payment.    Freeman  v, 

conduct  is  not  wrongful  in  any  way,  it  L.  R.  5  Ch.  588. 
is  doabtfnl  whether  the  law  as  it  stands 
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Thich  it  IB  declared  that  th«  courts  cannot  ondertake  to 
measure  sufiicienc;  of  consideration  until  the  insufficieucj  is 
such  as  to  indicate  fraud ; '  the  bu^er  may  he  withia  the 
saying  of  the  statute  notwithstanding  inadequacy. 

In  most  of  the  cases  that  arise  hoverer  the  diflicQltj,  as 
was  said  bv  Sir  Thomas  Plumer  in  a  case'  much  cited,  has 
been  to  say,  when  there  are  no  other  indications  of  fraud,  what 
is  a  sufficient  consideration,  or  rather  what  amounts  to  such 
inadequacy  as  to  make  of  itself  a  case  for  the  operation  of  the 
statute.  '  The  court  has  not  been  very  particular,'  said  Sir 
Thomas  in  the  case  cited, '  as  to  the  sufficiency  of  the  consid- 
eration, if  the  contract  was  bona  fide,' '  that  is,  where  there 


I  See  e.  g.  Lund  v.  Equitable  Lire 
Annr.  Soc.  SI  N.  J.  Eq.  35S  ;  First 
■National  Bank  v.  Cummings,  38  N.  J. 
Ell.  191  ;  Hoboken  Bank  b.  Beckmnn, 
83  N.  J.  Eq.  63  ;  h.  c.  SB  N.  J.  Eq. 
83 :  Paulk  V.  Cooke,  89  Conn.  566 ; 
Shelton  D.  Church,  38  Conn.  420  (inade- 
quate price  paid  by  creditor  to  insolvent 
debtor  nuaes  'a  violfut  presumiition  of 
a  secret  tnint ') ;  Gainer  v.  Ruiu,  20  Fla, 
157  ;  LoringD.  Dunning,  IS  Fla.  119; 
Spoar  B.  Rood,  61  Mich.  140  ;  Dyer  f. 
Rosenthal,  45  Mich.  G88  ;  Gordon  v. 
Tweedy,  71  Ala.  202  ;  Moorer  v.  Moorer, 
87  Ala.  G45  ;  Robinson  v.  Blias,  121 
Han.  428.  If  the  property  in  question 
i»  exempt  (Votn  creditors'  cUima.  it  does 
sot  matter  hov  inadequate  the  cod- 
•ideration,  Pulta  v.  Qeller,  47  Mich. 
CtlO. 

InadeqaRcy  will  'shock  the  con- 
tcience'  and  show  fraud  'when  the 
considenition  ia  ao  far  below  the  market 
value  of  the  property  ag  to  strike  the  un- 
derBta.nilin(!  of  an  intelligent  and  honest 
man  with  the  conviction  that  such  a 
Bale  could  never  have  been  made  in 
(piod  faith.'  Gordon  *.  Tweedy,  71  Ala. 
202,  Somerville,  J.  But  gross  inade- 
qnacy  is  treated  as  only  an  indicatioit  of 
baud,  in  Bickler  r.  Kendall,  64  lom. 


703.  See  also  Almond  v.  Gairdner,  7S 
Oa.  699.  Comp.  Milner  t>.  Daris,  66 
loira,  3SS.  Further  see  Irish  d.  Brad- 
ford, 64  Iowa,  803  ;  Wardv.  RiTcn,  ib. 
413;  Irby  v.  Blain,  81  Kaoa.  716; 
Triaber  v.  Andrew^  31  Ark.  163. 

And  inadequacy  however  great  will 
not,  of  itself,  it  has  sometimes  been 
held,  BoBIce  to  overturn  a  judicial  sale. 
O'Callaghan  v.  O'CiaUgbBn,  91  IlL 
218,  sale  of  property  worth  |4,000  for 
flO  npheld  beluiten  the  parties.  See 
Hathison.v.  Pivscott,  88  HL  4S3  ;  Head 
B.  Cnroe,  113  Penn.  220 ;  Cole  v.  Us, 
45  N.  J.  l!^.  779.  But  see  MUler  v. 
Eoertge,  70  Texas,  162,  that  the  ^raitta 
of  the  debtor  may  raise  the  olijections 
against  the  creditor  of  groaa  inadequacy 
at  the  execntion  sale. 

The  fraud  will  still  be  aa  circum- 
vention, ordinarily,  rather  than  as  de- 
ception, in  the  sens«  in  whirh  those 
terms  are  used  in  this  honk  ;  it  will  be 
'endeavor  to  alter  rights  by  wrongfally 
evading  the  law  in  a  matter  in  which 
the  iiermn  lo  lie  wronged  is  not  a  [»rty.' 
Ante,  p.  18. 

1  Copis  v.  Hiddleton,  2  Madd.  410. 

»  Citing  Nunn  «.  Lodbrooke,  8  T.  R. 
G21.  See  also  Chamberlain  *.  Dor- 
mice, 09  Ala.  40. 
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was  no  other  indication  of  want  of  good  faith  than 
adequacy.  A  mortgage  was  referred  to,  by  way  of  i 
tion;  mortgages  almost  always  include  more  in  valu 
the  amount  of  the  debt;  and  that  would  not  be  a  n: 
circumstance,  if  the  discrepancy  were  not  great.^  Ind 
rule  of  discrimination  has  ever  been  generally  agreed 
further  perhaps  than  this,  that  inadequacy  may  be  so 
sive  as  to  ^ shock  the  conscience.'*    Thus:  — 

The  sale  of  property  by  an  insolvent  debtor  for  a  woi 
debt  due  the  purchaser  from  a  third  person  is  purch 
bad  faith.^  Again  mortgaged  premises  had  been  sold 
decree  for  deficiency  rendered  against  the  mortgagor,  j 
night  later,  before  sale,  the  mortgagor  conveyed  all  his 
worth  $50,000  to  his  sons,  one  a  minor,  in  satisfaction 

1  NazTO  v.    Ware,   88  Minn.   448 ;  Mitchell    v.    Sawyer,    115    111 

Peten  Saddlery  Co.  v.  Scboelkopf,  71  Upton  v.  Craig,  67  111.  259  ;  W 

Texas,  418.     Where  however  the  sam  Fry,  30  111.  158,  168 ;  Pennin 

due  is  £BLr  less  than  the  sum  mentioned  Woodall,  17  Ala.  686  ;  Wiley  v,  I 

as  the  consideration  in  the  mortgage  27  Ala.  886. 
deed,  there  is  presumptive  evidence  of        Further  as  to  such  cases  see  \ 

Irand,  hut  ordinarily  no  more.     Parker  v.  Shull,  88  Kans.  127  ;  Bush  v„ 

V,    Barker,   2    Met.     423.        See  also  ib.  656;  Colhem  v,   Robinson,  •: 

Olmsted  v.    Mattison,  45    Mich.   617  ;  641  ;  Moore  v.  Roe,  85  N.  J.  l! 

King  V.  Hubbel,  42  Mich.  597  ;  WiUi-  Tully  v.  Harloe,   85  Cal.    302  ; 

son  V.  Desenberg,  41  Mich.  156 ;  Lom-  v.  Franks,  67  Cal.  32 ;  Cron  v, 

bard  v.  Dows,  66  Iowa,  248  (mortgage  66  Mich.  8  ;  Van  Patten  v.  Tho 

in  excess  of  debt,  on  eve  of  insolvency);  78  Iowa,  108  ;  Demarest  v.  Ted 

Carson  v,  Byers,  67  Iowa,  606  (same)  ;  C.  £.  Qreen,  632.     A  small  exci 

Taylor    p.   Wendliug,  66   Iowa,    662 ;  preference  will  not  avoid  it.     L 

Wood  V.  Scott,  55  Iowa,  114  ;  Whit-  Wagon  Works  v.  Tidball,   69 

tredge  v,   Edmunds,   63  N.    H.   248;  161. 

Berry  v.  O'Connor,  83  Minn.  29  ;  Crap-         «  Sir  Thomas  Plumer  in  C< 

ster  V,  Williams,  21  Kans.  109  ;  Qoff  «.  Middleton,  supra  ;  Tebbs  v,  Lee, 

Rogers,  71  Ind.  459.  744.     See  Seesel  o.  Ewan,  85  Ar 

The  presumption  may  be  conclusive,  that  creditors  in  buying  the  d 

Stratton    v.    Putney,  63   N.    H.   577,  property,  put  into  their  hands  1 

where  the  mortgngor  was  embarrassed  of  security,  do  not  stand  on  the 

and  gave  a  deed  absolute  for  a  loan  less  of  trustees  buying  the  pro|)erty  c 

j  than  the  value  of  the  property  con-  cestui  que  trust,  post,  p.  506. 

Teyed ;  WalUich  v.    Wylie,   28  Kans.         *  Seymour   v.    Wilson,    19 

188 ;  Heintze  v.  Bentley,  84  N.  J.  £q.  417. 
662,  intent  in  both  parties  to  delnad ; 
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alleged  debt  to  them  of  $8,000.'  The  transaction  was  held 
a  fraud  apon  the  mortgagee.  Again  a  conveyance  of  prop- 
erty worth  from  J7,000  to  $15,000  for  $100  U  voluntarj.* 
Indeed  it  has  been  held  that  a  mortgt^  or  deed  of  trust  by 
an  insolvent  debtor  to  indemnify  a  surety  on  his  bond  is  in- 
valid against  creditors  if  the  liability  was  only  nominal,  and 
it  turned  out  that  there  was  no  debt.'  But  that  is  very  dan- 
gerous doctriue ;  '  we  must  look  at  the  matter  as  if  the  event 
had  already  happened,'  at  least  where  the  liability  is  for  an 
actual  debt  as  distinguished  e.  g.  from  liability  for  conduct* 

It  may  indeed  be  true  that  where  the  difference  between 
the  consideration  is  a  liquidated  or  certain  sum,  and  is  very 
material,  inadequacy,  in  a  question  of  creditor  rights,  would 
be  matter  for  legal  cognizance,*  nay  would  be  treated  as 
making  per  se  a  case  for  the  operation  of  the  statute,  on 
the  ground  that  there  was  pro  tanto  a  voluntary  alienation.* 
There  would  be  reason  in  that;  and  the  suggestion  may  help 
to  explain  certain  cases,  such,  e.  g.  as  the  following :  Part  of 
the  purchase-money  of  a  piece  of  land  was  paid  by  a  husband 
(the  buyer)  with  his  wife's  money ;  and  part  of  the  materials 
afterwards  used  iu  building  a  house  upon  the  land  were  fur- 
nished by  the  wife,  to  whom  they  bad  been  given  by  the  hus- 
band's father.    It  was  held  that  a  conveyance  of  the  bouse 

I  Hoboken   Book  o.    Beckman,   S3  valae  of  the  goods  >t  first  supplied.   '  A 

N.  J.  Eq.  fiS.  iMd  onnot  be  (aid  to  be  k  bona  fids 

*  LionbergBT  v.  Baker,  88  Mo.  117.  parchaser  vho  parcbases  froni  oue  who 
■  Crawford  V.  Eirksf^y,  S5  Ala.  282.  is   insolvent  all   the   insolrent'*  prop- 

*  In  re  Ridler,  22  Ch.  D.  71,  Lord  ertyaC  about  Imlf  of  its  value.'  Trios 
Sdbonir.  «■  Rose,  76  Gs.  7S,  78.     That  ammm 

*  SpeTreatP.  Cnrtla,  121  Mass.  818;  that  the  purchase  is  by  DPgotiation  with 
Colgan  V.  Jones,  14  N.  J.  Eq.  271.  the  debtor,  not  at  public  sale.     In  Col- 

B  Stevens  ti,  DillmBD,   86  III.   233  ;  gan  v.  Jones,  supra,  a  debtor  having  a 

Colgan  r.   Jon«,  supra.      A  raortgsRe  claim  for  bodily  injuries  against »  rail- 

mny  be  taken  to  cover  the  Gied  value  road  compKny  assigned  the  same  to  ■ 

of  gnodsaold  and  of  goods  which  the  lawyer  for  S330.  who  RCOTered|l,000of 

rDortjiagee  promises  to  furaiah  and  fnr-  the  company.    It  was  held  that^  against 

niahe^  it    in  good   faith.     Sandera  v.  creditors  of  the  a«!iignor,   the  assignee 

Farrcll,  S3  Ind.  S8,   where  the  mort-  was  entitled  to  claim  only  a  r 

gage  was  for  oua-ha!f  more  than    the  lawyer's  fee  oat  of  the  91,000. 
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and  lot  by  the  husband  to  his  wife  could  not  be  supported 
against  creditors  upon  such  a  consideration.^ 

In  some  states  a  stem  rule  appears  to  prevail.  In  one 
case  '  the  court  of  Pennsylvania  said  that  a  sale  by  an  insol- 
vent debtor  for  an  inadequate  price  was  evidence  of  fraud  ;^ 
this  would  be  everywhere  agreed  if  there  were  other  indica* 
tions,  so  that  the  result  might  not  turn  upon  mere  in- 
adequacy.^ In  another  and  more  recent  case^  the  same 
court  however  declared  that  the  sale  of  lands  or  goods  by  an 
insolvent  debtor  at  less  than  their  value  was  ipso  facto  fraud- 
ulent in  both  seller  and  buyer.® 

Again  it  has  been  declared  in  Iowa  that  where,  in  the  case 
of  a  sale,  the  difference  between  the  price  paid  and  the  actual 
value  of  the  property  is  *  apparent  and  great,*  the  conveyance 
will  be  treated  as  voluntary  to  the  extent  of  the  difference.^ 
In  Illinois  the  court  has  said  that  it  is  sufficient  consideration 
for  a  settlement  by  a  husband  upon  his  wife  that  the  wife 
parts  with  her  dower  ®  or  other  estate,  or  agrees  to  create  a 
charge  thereon  for  the  benefit  of  her  husband ;  but  the  value 
of  the  estate  parted  with,  it  is  also  declared,  must  bear  a 
reasonable  proportion  to  the  value  of  the  thing  settled  upon 
the  wife.*    *  If  the  value,'  says  the  court  of  Illinois,  *  of  the 

1  Aber  v.  Brant,  36  N.  J.  £q.  116.  *  Rhoads  v.  Blatt,  84  Penn.  St.  81. 
See  also  Kiiowlton  v.  Hawes,  10  Neb.  *  See  Roberta  v,  Radcliff,  35  Kans. 
534,  conveyance  by  father  to  son.  There  502,  such  sale  with  long  credit, 
is  however  no  presumption  that  a  con-  ^  Strong  v.  Lawrence,  58  Iowa,  55, 
veyance  by  a  husband  to  his  wife,  pur-  citing  Bump,  Fraud.  Conv.  pp.  288, 
porting  to  be  for  value,  is-  voluntary  ,  289  ;  Norton  v,  Norton,  5  Cush.  524 ; 
nor  is  it  enough  to  show  that  the  wife  Church  v,  Chapin,  85  Vt.  223 ;  Worth- 
has  received  nothing  from  her  father's  ington  v.  Bullet,  6  Md.  172 ;  Robinson 
or  mother's  estate.  Stephenson  v,  v.  Stewart,  10  N.  Y.  189  ;  Keeder  v. 
Cook,  64  Iowa,  265.  See  however  Murphy,  48  Iowa,  418.  See  also  Milner 
Sloan  V.  Torry,  78  Mo.  623.  v.  Davis,  65  Iowa,  265. 

*  Davidson  v.  Little,  22  Penn.  St.         •  Singree  v,  Welch,  82  Ohio  St.  820. 
245.  *  lb.,  where  it  is  said  that  the  court 

*  But  see  Chamberlain  v,  Dorrance,  will   not   readily  consider  the  excess 
69  Ala.  40.  unreasonable ;   Hershy  v.  Latham,  46 

*  See  e.  g.  Milner  v.  Davis,  65  Iowa,  Ark.   542,  treating  it  as  a  matter  for 
265.  equity. 
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settled  property  exceeds  the  value  of  the  estate  the  wife  parts 
with,  the  settlement  should  be  set  aside  as  to  the  excess.'* 
And  in  North  Carolina  it  said  that  in  a  case  of  fraud  on  the 
part  of  tlie  grantor  the  purchaser  must  paj  a  fair  price,  not 
necessarily  the  full  value,  but  a  price  such  as  would  not  cause 
surprise.' 

On  the  whole  there  is  a  tendency,  unprofessed  perhaps,  on 
the  part  of  some  of  the  courts,  iu  tliis  matter  of  statutes 
^^nst  fraudulent  conveyances,  to  depart  somewhat  from  the 
general  rule  of  contract,  that  inadequacy  must  be  so  gross 
as  to  *  shock  the  conscience,'  or,  as  it  has  aometimeB  been 
expressed,  but  too  strongly,  as  to  be  '  demonstrativo  of 
fraud ; '  <  leaving  that  rule  apparently  to  apply  to  transac- 
tions inter  partes,*  that  is,  to  cases  of  '  deception,*  as  we  oae 
tliat  term,  and  to  treat  a  sale  upon  very  material  inadequacy 
as  so  far,  towards  creditors,  voluntary.  There  is  ground  for 
such  a  distinction ;  a  creditor  is  at  a  great  disadvantage  as 
compared  with  one  who  is  face  to  face  and  dealing  with 
another;  a  creditor  may  be  circumvented  when  he  knows 
nothing  of  wliat  is  going  on ;  a  buyer  can  hardly  buy  without 
rectconing  upon  the  possibility  of  deception  being  practised 
upon  liim  by  the  seller.  And  to  this  observation  should  be 
added  the  vast  temptation  of  a  debtor  in  embarrassed  circum- 
stances.   In  bankruptcy  laws  the  distinction  clearly  appears. 

If  however  we  accept  the  general  curreut  of  authority  in 


1  Patrick   t>.    Pntrick,   87  IlL   SS5.  and  applying  the  |^n«ntl  rule  of  inad«- 

8m  cliB|>ter  18,  5  9,  note.  quae;  in  coiitractB  —  thai   th«  inad«- 

*  Worthy  v.  Caddell,  7S  N.  Car.  S3  ;  i]uacy  ihould  shock  the  cooscienci  —  la 

FuUrnn-ider  v.  Roberts,  1  Dot.  A  B.  278.  the  present  subject. 
AatosaleH  Tor  'fair  price'  s«c  Date*  v.         *  Eren  in  inch   ca«N  gross  inade- 

Fuller,   S  Lra,   641.      And   comp.   the  qoacy,  by  the  better  rule,  ia  only  eri- 

rule  in  bankruptcy  of  '  fair  consiilem-  dence  of  frand  ;  which  the  other  facta 

tion,'  poat,  chapter  22,  in  Fraadulent  in  the  case  mny  OTertnm.     Harriaon  v. 

Open  Preference.  Gueat,  8  H.  L.  Caa.  481  i  8.  a  0  De  0. 

■  But   see   Bickler   v.   Kendall,    66  M.  £  G.  «31 ;  Janea  c  Gordon,  8  App. 

lown,  70S.     And  see  Gordon  v.  Tweedy,  Caa.  Olfl ;  Bail  v.  Peck,  «4  N.  V.  CM. 
71  Ak.  202,  quoted  lupia,  p.  COO,  note.  ^ 
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regard  to  fraud  upon  creditors,  it  appears  to  be  difBci 
frame  any  rule,  on  the  footing  of  inadequacy  alone  as  d< 
strative  of  fraud,  as  matter  of  law,  which  does  not  d( 
that  the  inadequacy  sliould  be  great ;  ^  it  should  be  sufi: 
to  point  directly  to  wrongdoing  in  the  transaction.    Fo 
purpose  of    declaring  a  man  bankrupt,  under  bankri 
legislation,  it  may  be  enough  to  say  that  clear  inadequa 
sufficient;  but  for  the  purpose  of  establishing  fraud,  ^ 
may  be  a  dififereut  thing,  such  a  statement  would  be 
strong  in  most  states.    It  would  however  appear  to  be  r 
on  the  current  of  authority,  to  say  that  creditors  may  i 
plain  of  inadequacy  when  a  party  to  the  sale  or  coni 
could  not. 

Whenever  there  is  other  indication  of  want  of  good  1 
in  the  buyer,  it  is  perfectly  clear  that  the  fact  that  the  • 
veyance  was  made  upon  an  inadequate  consideration  sh 
be  taken  into  account,  in  considering  the  rights  of  the  c 
itor.^    In  a  recent  New  Jersey  case  ^  an  embarrassed  dei 

1  Shay  V.  Wheeler,  69  Mich.   264.  fourth  the  value,  and  for  about  a  f«: 

See  Rusie  v.   Jameson,   62  Iowa,  52.  of  what  another  offered  and  stood  it 

Seevers,  J.  :  '  Giving  all  possible  weight  to  give.    That  was  a  clear  case, 
to  the  evidence,  the  inadequacy  is  not         ^  Robinson  v.  Bliss,  121  Mass. 

great,  and  is  not  sufficient,  we  think,  Brown  v,  Texas  Hedge  Co.,  64  T 

to  evidence  a  fraudulent  purpose.'    See  896  ;  Spear  v.    Rood,   51   Mich, 

also  Strong  o,  Lawrence,  58  Iowa,  55,  Irish  v.  Bradford,  64  Iowa,  308  ;  CI 

inadequacy  'apparent  and  gi^eat'  held  berlain  v.  Stem,  11  Nev.  268;  Ro 

to  make  the  conveyance  so  far  volun-  v.  Radcliff,  35  Kans.  502  ;  Van  Dy 

tary.     It  is  laid  down  in  Connecticut,  Van  Dyke,  81  N.  J.  £q.  176 ;  Moc 

quoting  a  statement  in  Swift's  Digest,  Roe,  85  N.  J.  £q.  90  and  526  ;  J 

that  '  in  every  instance  where  a  creditor  v.  King,  86  111.  225  ;  Paulk  v.  Cc 

or  purchaser  obtains  the  estate  of  an  in-  39  Conn.  566  ;  Washband  v.  WashV 

solvent  debtor  at  an  under  rate  there  27  Conn.  424  ;  Barrow  v.  Bailey,  5 

is  a  violent  presumption  of  a  secret  9  ;  Wilson  v.  Lott,  ib.   805 ;  £a( 

trust  and  fraudulent  intent.*    Shelton  Thompson,    109    III    87 ;  Hoppc 

V,  Church,   88  Conn.  420.     But  that  Cheek,  21  Ark.  585.     Comp.  also  I 

proposition  would,  it  is  apprehendeii,  be  gold  v.  Waggoner,  14  Ark.  69  ;  Pei 

regarded    by    other   courts   as    rather  o.  Webster,   2  Cush.  480;  Peeblc 

sweeping.    In  Shelton  v.  Church  a  cred-  Horton,  64  N.  Car.  374 ;  ante,  pp. 

iter  had  taken  all  of  his  insolvent  debt-  484. 
or't  property  for  a  debt  less  than  a       *  Randall «.  Yroom,  SON.  J.  £q. 
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had  conveyed  to  his  sisters  his  undivided  half  of  a  farm,  tbej 
being  owners  of  the  other  half,  a  few  days  before  the  service 
of  a  siunmoDB  upon  him,  upon  consideration  that  the  sisters 
should  assume  the  incumbrances  upon  his  interest,  which 
were  less  in  amount  than  the  value  of  bis  interest.  There 
were  indications  that  the  conveyance  was  not  made  and  taken 
in  good  faith ;  and  it  was  set  aside  at  the  instance  of 
creditors. 

A  case '  recently  occurred  in  Arkansas,  which  will  further 
serve  to  illustrate  the  matter.  Land  of  A  was  bou^t  at  an 
inadequate  price  by  A's  minor  sou,  who  was  without  means 
and  was  at  the  time  residing  with  his  father.  A  was  in  fail- 
ing circumstances  at  the  time,  and  had  already  transferred 
to  his  other  cliildreu  other  property  in  fraud  of  his  creditors. 
The  sale  was  held  fraudulent  towards  A's  creditors. 

Creditors  to  or  for  whom  the  debtor's  property  has  properly 
been  transferred  by  way  of  security,  do  not  in  afterwards 
buying  the  same,  as  c.  g.  at  public  sale,  stand  upon  the  foot- 
ing, towards  other  creditoi-s,  of  trustees  buying  the  property 
of  their  cestuis  que  trust ;  the  rules  in  regard  to  which  are 
very  stringent,  and  rightly  so,  in  respect  of  adequacy  of  con- 
sideration. Mere  creditors  are  deemed  strangers  to  the  tmat 
as  such  in  their  favor,  and  have  the  same  rights  touching  the 
property  which  they  would  have  if  the  debtor  were  selling 
directly,  without  the  intervention  of  a  trustee.  The  question 
then  of  the  adequacy  of  the  consideration  is  the  ordinary  one 
of  good  faith.' 

■  MoBsie  V.  Enyart,  82  Ark.  251.  U  not  thia  case.    Th«  qaeaUon  ia  aim- 

■  Bttael  t.  Ewan,  35  Aik.  127,  an  pi;  one  of  bona  fidet  on  the  part  of 
important  case.  Eakia,  S.  :  *  Pcrhapa  Harria,  Mallorj,  t  Co.,  in  the  cousid- 
if  «  fniid  were  committed  agninet  the  ention  of  which  th«  adequac;  of  the 
graulor  in  a  deti  of  tmst  by  tlie  tmstee  price  forma  an  elemeot.  ...  It  is  tm^ 
•nd  piirchasrrs,  aiibeeqaent  judgment  as  urged,  that  aalea  by  tnist^ea  in  pai^ 
creditors,  on  bill  Glcd,  might  be  let  into  nnder  powers,  are  narrowly  n-atched. 
hia  rights  to  attack  the  Bale,  for  the  They  may  be  oppresaire,  and  are  not 
■ogmeut&tion  of  the  aurplus  ;  bat  that  enoouraged.     If  application  be  made  is 


■^ 
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It  may  be  pertinent  to  inquire,  in  a  state  in  which, 
Massachusetts,  notice  of  the  debtor's  intent  to  defrai 
creditors  is  not  enough  to  defeat  the  claim  of  a  purchai 
value,  what  the  effect  of  the  showing  of  inadequacy  i 
its  effect  is  only  to  establish  notice,  the  purchaser,  i 
must  be  observed  is  a  purchaser  for  value,  will  hold  the 
erty  still ;  the  contrary  will  be  true  if  the  inadequi 
deemed  to  establish   participation.    The  effect,  it  m; 
suggested,  would  depend  upon  circumstances ;   with 
significant  facts,  or  alone  if  the  inadequacy  were  ^  shoe 
it  might  well  be  deemed  sufficient  to  make  a  case  of  part 
tion  ;  ^  otherwise  it  would  probably  make  at  most  only  a 
of  notice. 

Assuming  that  the  consideration  by  the  debtor  is  or  1 
out  to  be  inadequate,  the  question  may  arise  whether  < 
property  may  be  added,  under  the  cover  of  the  ori 
consideration  alone ;  may  the  consideration  in  this  ret 
be  treated  as  executory,  or  must  such  addition  be  treate 
voluntary  and  so,  even  in  the  purchaser,  as  in  fraud  of 
seller's  creditors  ?  To  give  a  negative  answer  would  certi 
be  dangerous,  in  view,  for  one  reason,  of  the  cupidity  of  : 

reaaonable  time,  they  will  be  set  aside  14  Eq.  184,  ante,  p.  85,  and  n 

on  slight  equities.     But  that  jealousy  is  See  also  Todd  v.  Nelson,  109  N.  ^ 

not  to  be  indulged  beyond  reason.    The  824 ;  Hall  v.  Moriarty,  57  Mich, 
practice  is  common,  and  much  of  the         i  When  it  is  said  that  shocki 

property  of  the  country  is  held  under  gross  inadequacy  may  establish 

such   sales.    They  facilitate   business,  the  meaning  properly  is,  fraud  i 

They  should  be  sustained  when  made  in  vendor  and  debtor,  and  notice  or  p 

strict  pursuance  of  the  power,  in  good  potion  iu  the  buyer.     Would  intc 

faith,   and  not  detrimental   to  vested  the  buyer  alone,  to  defraud  the  s 

rights  in  the  property.*    As  to  the  first  creditors  come  within  the  mean 

suggestion  of  the  learned  judge  quiere.  the  statutes  against  fraudulent  c( 

It  is  the  dehtor'a  fraud,  not  fraud  upon  ances,  on  a  sale  for  full  value ' 

the  debtor,  for  which  the  statutes  against  Cornish  v,  Clark,  L.  R.  14  £q. 

fraudulent  conveyances  give  relief  (Erb  Todd  v.  Nelson,  109  N.  Y.  816 

V.  Cole,  31  Ark.  554 ;  ante,  chap.  8)  ;  which  seem  to  imply  the  affirm 

though  the  two  may  sometimes  concur,  See  however  HaU  v.  Moriarty,  57 

as  they  did  in  Cornish  v.  Clark,  L.  R.  845. 
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It  might  \n  many  cases  be  easy  to  make  up  evidence  to  show 
that  a  consideration  treated  by  the  parties  at  the  time  as  suffi- 
cient had  turned  out  to  be,  or  was  in  the  outset,  inadequate, 
and  so  to  let  in  other  property  afterwards  in  manifest  wrong 
to  creditors  of  the  vendor.  And  besides,  the  matter  is,  gen- 
erally speaking,  at  an  end  in  law  notwithstanding  the  inade- 
quacy ;  that  is,  the  law  will  not  hear  of  inadequacy. 

On  the  other  hand  it  would  not  be  safe  to  deny  that  there 
could  be  a  case  of  subsequent  addition  under  cover  of  the  old 
consideration  alone.  In  a  case^  in  Massachusetts  a  bill  in 
equity  was  brought  by  an  assignee  in  insolvency  of  G  to  re- 
deem land  from  mortgages  by  G  to  the  defendants.  G  had 
afterwards  quit-claimed  his  equity  of  redemption  to  the  mort- 
gagees, with  intent  to  defraud  his  other  creditors.  But  there 
was  no  evidence  that  the  defendants  participated  in  the  in- 
tent ;  ^  and  the  court  sustained  their  claim  to  the  equity,  on 
the  footing  that  it  appeared  that  the  debt  due  equalled  the 
whole  value  of  the  mortgaged  premises.  The  whole  debt 
must  be  paid.^ 

This  would  seem  to  surest  the  principle  upon  which  an 
additional  alienation  might  fall  under  the  cover  of  the  old 
consideration.  There  has  been  a  transaction  between  the 
parties  in  which  the  consideration  in  question  was  not  in 
point  of  law  either  a  satisfaction  or  an  equivalent  for  what  is 
represented  by  it ;  and  to  the  extent  of  making  that  satisfac- 
tion or  equivalent  in  law,  but  of  course  no  further,  subsequent 

1  Williams  v,  Robbins,  15  Gray,  590.  veyance  of  the  same  estate  to  a  stnm- 

>  See  note  1,  p.  509.  ger.    By  operation  of  law,  and  without 

*  Men-ick,  J. :  '  A  conveyance  of  the  any  special  agreement  of  the  {Arties  on 

equity  of  redemption  by  a  mortgagor  to  the  subject^   it  effects  a  dis(;harj^  of 

a  mortgagee  without  payment  of  a  new  the  mortgage  debt  either  wholly,  if  the 

consideration    cannot   be  considered  a  estate  is  sufficient,   or  pro  Rita  if  of 

voluntary  conveyance  and  void  as  against  less  value  than  the  amount  due.     To 

creditors,  when  the  amount  due  on  the  make  such  a  transaction  in  any  just 

note  or  other  obligation  the  payment  of  sense  a  voluntary  conveyance  as  against 

which  is  secured  by  the  mortgage  is  creditors,  it  must  be  made  to  appear 

equal  to  the  whole  value  of  the  mort-  that  the  estate  was  of  greater  value  than 

gaged  premisea.    It  is  not  like  a  oon*  the  debt*' 
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additions  may,  it  seems,  be  made  under  the  protection  < 
original  consideration.  This  however  is  dangerous  gr 
only  less  dangerous  than  what  was  suggested  a  moment 
and  we  have  therefore  guardedly  spoken  of  a  ^  satisfacti 
equivalent  in  law.'  It  clearly  would  not  be  right  to  allo^ 
parties  to  show  that  the  consideration  was  not  adequat 
the  purpose  of  letting  in  the  addition,  where  in  point  oi 
it  appears  that  what  was  first  received  from  the  debtoi 
taken  in  full  return  for  the  property  or  right  of  the  purch 
Indeed  it  may  well  be  doubted  whether  the  case  in  que 
is  not,  in  any  phase,  one  of  preference  only ;  a  credi 
claim  has  not  been  fully  satisfied ;  the  debtor  prefers  hii 
he  may,  until  the  debt  is  satisfied.  Consideration  is  b 
the  case.' 

1  Seymour  v.  Wilson,  19  N.  T.  417,  about  the  question  of  fraud  on  th 

421  ;  Murphy  v,  Brigga,  89  N.  Y.  446.  of  the  mortgagee,  though  it  would 

This,  it  may  be  suggested,  was  the  real  been  relevant  under  the  statute  of 

nature  of  the  Massachusetts  case  above  beth,  was  in  the  actual  case  really 

referred  to.     Though  spoken  of  in  the  yant      The  mortgagee  was  entit. 

language  of  purchase  by  the  courts  it  take  the  whole  estate,  and  wheth 

was  at  most  nothing  more  than  a  case  was  willing  to  help  the  moitga^ 

of  preference  of  (the  supposed  purchaser  defeating  other  creditors  is  besid 

as)  a  creditor,  and  appears  to  have  arisen  case. 

nnder  the  laws  of  insolvency,  and  not         Out  of  caution  however  the  ci 

under  the  statute  of  Elizabeth,  though  put  in  the  text  as  one  of  purcha 

its  treatment  is  ambiguous.  it  seems  to  have  been  treated  b; 

Indeed  the  Massachusetts  case  could  court.     In  any  view  of  the  matter 

hardly  have  risen  so  high  as  preference,  important  to  observe  that  a  credit 

for  the  debt  was  equal  in  value  to  the  not,  because  of  being  a  creditor,  deb 

whole  estate  in  fee,  so  that  the  mort-  from  becoming  a  purchaser  of  his  • 

gagee  was  entitled,  under  the  mortgage  or's  property  either  under  the  stati 

itself,  to  take  it  all,  equity  of  redemp-  Elizabeth,  or  under  insolvency  lai» 

tion  included,  as  e.  g.  by  foreclosure,  a  transaction  distinct  from  his  < 

What  was  given  up  therefore,  in  the  Redhead  v.  Pratt,  72  Iowa,  99. 

conveyance  or  ivlease  of  the  equity,  was  is,  purchase  by  the  creditor  need  n< 

nothing  at  all ;  though  that  might  be  a  preference  ;   but  where  it  is  nc 

different  in  a  case  in  which  there  were  must  be  for  valuable  consideration, 
liens  in  priority  of  the  mortgage,  —  that         It  is  often  difficult  however  to  d 

is  to  say,  the  mortgagee  would  not  be  mine  whether  a  particular  case  is  oi 

entitled  to  take  the  whole  estate  in  such  preference  of  ji  debt  or  one  of  inde 

a  case.     Hence,  it  ought  to  be  added  dent  purchase  by  the  creditor  as  a  st 

that  what  the  Massachusetts  court  says  ger.    The  notion  of  the  debt  is  ver} 
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to  creep  in  and  confose,  as  probably  it  able  consideration,  is  not  bona  fide  and 
was  in  some  degree  present  at  the  time  therefore  not  saved  by  the  proviso.' 
of  the  purchase ;  and  the  language  of  Quoted  by  Sharswood,  J.  in  Ferris  v. 
the  courts  is  frequently  tinged  with  the  Irons,  88  Penn.  St.  179.  Of  which  is 
same  confusion.  '  The  mU  was  made,'  the  court  speaking,  preference  or  pur- 
said  Gibson,  C.  J.  in  Gans  v,  Renshsw,  chase  independent  of  the  debt  ?  Intent 
2  Barr,  84,  86,  '  when  judgments  were  to  defraud,  known  to  the  buyer,  will 
about  to  be  obtained  against  the  grantor,  avoid  a  sale  ;  not  so  of  a  preference, 
and  though  an  insolvent  may  give  such  Ante,  p.  490.  It  is  of  importance  to 
preferences  to  particular  creditors  as  he  draw  the  line  clearly,  —  to  sj^ieak  of  pref- 
may  see  proper,  yet  if  the  motive  be,  erence  as  intended  payment  in  whole  or 
not  payment  of  the  debts,  but  in  the  in  part  of  a  debt,  and  of  purchase  by 
language  of  the  statute  "to  delay,  bin-  the  creditor  as  independent  of  the  debt 
der,  or  defraud  "  particular  creditors,  when  that  is  the  case, 
the  conveyance  though  made  on  a  valu- 
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CHAPTEE  XX. 

THE  STATUTE  OF  27TH  ELIZABETH:    AMERICAN 

LEGISLATION. 

The  statute  of  27th  Elizabeth,  chapter  4,  is  as  follows  :  — 
§  1.  Forasmuch  as  not  only  the  Queen's  most  excellent 
Majesty,  but  also  divers  of  her  Highness's  good  and  loving 
subjects,  and  bodies  politic  and  corporate,  after  conveyances 
obtained  or  to  be  obtained  and  purchases  made  or  to  be 
made,  of  lands,  tenements,  leases,  estates,  and  hereditaments, 
for  money  or  other  good  considerations,  may  have,  incur,  and 
receive  great  loss  and  prejudice  by  reason  of  fraudulent  and 
covinous  conveyances,  estates,  gifts,  grants,  charges,  and  limi- 
tations of  uses  heretofore  made  or  hereafter  to  be  made,  of, 
in,  or  out  of  lands,  tenements,  or  hereditaments  so  purchased 
or  to  be  purchased ;  which  said  gifts,  grants,  charges,  estates, 
uses,  and  conveyances  were,  or  hereafter  shall  be,  meant  or 
intended  by  the  parties  that  so  make  the  same  to  be  fraud- 
ulent and  covinous,  of  purpose  and  intent  to  deceive  such  as 
have  purchased  or  shall  purchase  the  same ;  or  else,  by  the 
secret  intent  of  the  parties,  the  same  be  to  their  own 
proper  use,  and  at  their  free  disposition,  colored  nevertheless 
by  a  feigned  countenance  and  show  of  words  and  sentences, 
as  though  the  same  were  made  bona  fide,  for  good  causes, 
and  upon  just  and  lawful  considerations: 

§  2.  For  remedy  of  which  inconveniences,  and  for  the 
avoiding  of  such  fraudulent,  feigned,  and  covinous  convey- 
ances, gifts,  grants,  charges,  uses,  and  estates,  and  for  the 
maintenance  of  upriglit  and  just  dealing  in  the  purchasing  of 
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lands,  tenements,  and  hereditaments:  Be  it  ordained  and 
enacted,  by  the  authority  of  this  present  Parliament,  that  all 
and  every  conveyance,  grant,  charge,  lease,  estate,  incum- 
brance, and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 
lands,  tenements,  or  other  hereditaments  whatsoever,  had  or 
made  any  time  heretofore  sithence  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  or  at  any  time  hereafter 
to  be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and  deceive  such  person  or  persons,  bodies  politic  or  corpo- 
rate, as  have  purchased  or  shall  afterward  purchase  in  fee 
simple,  fee  tail,  for  life,  lives,  or  years,  the  same  lands,  tene- 
ments, and  hereditaments,  or  any  part  or  parcel  thereof,  so 
formerly  conveyed,  granted,  leased,  charged,  incumbered,  or 
limited  in  use,  or  to  defraud  and  deceive  such  as  have  or 
shall  purchase  any  rent,  profit,  or  commodity  in  oi'  out  of  the 
same,  or  any  part  thereof,  shall  be  deemed  and  taken,  only  as 
against  that  person  or  persons,  bodies  politic  and  corporate, 
his  and  tlieir  heirs,  successors,  executors,  administrators,  and 
assigns,  and  against  all  and  every  other  person  or  persons 
lawfully  having  or  claiming  by,  from,  or  under  them,  or  any 
of  them,  which  have  purchased  or  shall  hereafter  so  purchase 
for  money  or  other  good  consideration,  the  same  lands,  tene- 
ments, or  hereditaments,  or  any  part  or  parcel  thereof,  or  any 
rent,  profit,  or  commodity,  in  or  out  of  the  same,  to  be  utterly 
void,  frustrate,  and  of  none  effect ;  any  pretence,  color, 
feigned  consideration,  or  expressing  of  any  use  or  uses  to  tho 
contrary  notwithstanding. 

§  8.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  and  every  the  parties  to  such  feigned,  covinous,  and 
fraudulent  gifts,  grants,  leases,  charges,  or  conveyances  be- 
fore expressed,  or  being  privy  and  knowing  of  the  same  or 
any  of  them,  which  after  the  twentieth  day  of  April  next  com- 
ing shall  wittingly  and  willingly  put  in  use,  avow,  maintain, 
justify,  or  defend  the  same  or  any  of  them,  as  true,  simple, 
and  done,  had,  or  made  bona  fide,  or  upon  good  consideration, 
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to  the  disturbance  or  hindrance  of  the  said  purchaser  ( 
chasers,  lessees,  or  grantees,  or  of  or  to  the  disturba 
hindrance  of  their  heirs,  successors,  executors,  administi 
or  assigns,  or  such  as  have  or  shall  lawfully  claim  auj 
by,  from,  or  under  them  or  any  of  them,  shall  incur  th< 
alty  and  forfeiture  of  one  year's  value  of  the  said  lands, 
ments,  and  hereditaments  so  purchased  or  charged ;  th 
moiety  whereof  to  be  to  the  Queen's  Majesty,  her  heirs  am 
cessors,  and  the  other  moiety  to  the  party  or  parties  gi 
by  such  feigned  and  fraudulent  gift,  grant,  lease,  convey 
incumbrance,  or  limitation  of  use,  to  be  recovered  in  a 
the  Queen's  courts  of  record  by  an  action  of  debt,  bill,  pi 
or  information,  wherein  no  essoin,  protection,  or  wager  o: 
shall  be  admitted  for  the  defendant  or  defendants ;  and 
being  thereof  lawfully  convicted,  shall  suffer  imprisoni 
for  one-half  year  without  bail  or  mainprise. 

§  4.  Provided  also,  and  be  it  enacted  by  the  authority  a 
said,  that  this  Act,  or  anything  therein  contained,  shall 
extend  or  be  construed  to  impeach,  defeat,  make  void  or  : 
trate  any  conveyance,  assignment  of  lease,  assurance,  gi 
charge,  lease,  estate,  interest,  or  limitation  of  use  or  usesi 
in,  to,  or  out  of,  lands,  tenements,  or  hereditaments  heretci 
at  any  time  had  or  made,  or  hereafter  to  be  had  or  made,  i 
or  for  good  consideration  and  bona  fide  to  any  person  or 
sons,  bodies  politic  or  corporate ;  anything  before  meuti< 
to  the  contrary  hereof  notwithstanding. 

§  6.  And  be  it  further  enacted  by  the  authority  aforei 
that  if  any  person  or  persons  have  heretofore,  sithence 
beginning  of  the  Queen's  Majesty's  reign  that  now  is,  n 
or  hereafter  shall  make  any  conveyance,  gift,  grant,  den 
charge,  limitation  of  use  or  uses,  or  assurance  of,  in,  or 
of  any  lands,  tenements,  or  hereditaments,  with  any  cla 
provision,  article,  or  condition  of  revocation,  determinai 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  con 
ance,  assurance,  grants,  limitations  of  uses  or  estates  of 
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or  out  of  the  said  lands,  tenementB,  or  hereditaments,  or  of, 
in,  or  out  of  any  part  or  parcel  of  ihem,  contained  or  men- 
tioned in  any  writing,  deed,  or  indenture  of  such  assurance, 
conveyance,  grant,  or  gift ;  and  after  such  conveyance,  grant, 
gift,  demise,  charge,  limitation  to  uses,  or  assurance  so  made 
or  had,  shall  or  do  bargain,  sell,  demise,  grant,  convey,  or 
charge  the  same  lands,  tenements,  or  hereditaments,  or  any 
part  or  parcel  thereof,  to  any  person  or  persons,  bodies  politic 
and  corpon^te,  for  money  or  other  good  consideration  paid  or 
given  (the  said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  by  him  or  them  revoked,  made  void, 
or  altered,  according  to  the  power  and  authority^,  reserved  or 
expressed  unto  him  or  them  in  and  by  the  said  secret  convey- 
ance, assurance,  gift,  or  grant)  that  then  the  said  former  con- 
veyance, assurance,  gift,  demise,  and  grant,  as  touching  the 
said  lands,  tenements,  and  hereditaments,  so  after  bargained, 
sold,  conveyed,  demised,  or  charged  against  the  said  bar- 
gainees, vendees,  lessees,  grantees,  and  every  of  them,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall, 
or  may  lawfully  claim  anything  by,  from,  or  under  them  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be 
void,  frustrate,  and  of  none  effect,  by  virtue  and  force  of 
this  present  Act. 

§  6.  Provided,  nevertheless,  that  no  lawful  mortgage  made 
or  to  be  made  bona  fide,  and  without  fraud  or  covin,  upon 
good  consideration,  shall  be  impeached  or  impaired  by  force 
of  this  Act,  but  shall  stand  in  the  like  force  and  effect  as  the 
same  should  have  done,  if  this  Act  had  never  been  had  nor 
made;  anything  in  .this  Act  to  the  contrary  in  any  wise, 
notwithstanding. 

§  7.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  all  the  whole  tenor  and  contents  of  all  statutes-merchant 
and  statutes  of  the  staple,  hereafter  to  be  knowledged,  shall, 
within  six  months  next  after  such  knowledging,  be  entered 
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in  the  office  of  the  Clerk  of  Recognizances,  taken  aco 
to  the  statute  made  in  the  three-and-twentieth  year 
reign  of  the  late  King  Henry  the  Eighth,  by  the  sh 
forth  of  the  said  statute-merchant  or  statute-staple  so  I 
edged  unto  the  said  clerk;  which  said  Clerk  of  the  ] 
nizances  shall  enter,  or  cause  to  be  entered,  the  same  st 
into  a  book  for  that  purpose  to  be  provided  and  safelj 
by  him,  taking  eightpence  and  no  more  for  every  such  ei 

§  8.   And  be  it  further  enacted,  that  if  the  party  to  i 
such  statute-merchant  or  of  the  staple  shall  be  knowle 
his  executors,  or  administrators,  do  or  shall  not,  within 
months  next  after  the  knowledging  of  any  such  statute, 
and  deliver,  or  cause  to  be  brought  and  delivered,  unt< 
said  clerk,  or  his  deputy  or  deputies  for  the  time  bein 
and  every  such  statute  and  statutes  as  shall  be  so  knowle 
to  him  or  to  his  use,  whereby  and  to  the  intent  that  the 
clerk,  his  deputy,  or  deputies,  may  take  and  enter  a  true 
thereof,  that  then  every  such  statute-merchant  and  oi 
staple  not  so  entered  shall  be  void,  frustrate,  and  of 
effect,  against  all  and  every  such  person  and  persons, 
bodies  politic  and  corporate,  their  heirs,  successors,  execn 
administrators,  and  assigns  only,  as  shall  after  the  know 
ing  of  the  said  statutes,  or  any  of  them,  purchase  for  m 
or  other  good  consideration  the  lands,  tenements,  or  here 
ments  which  were  liable  to  the  same  statute-merchant  < 
the  staple,  or  any  part  or  parcel  thereof,  or  any  rent,  I 
or  profit  of  or  out  of  the  same. 

§  9.  And  if  the  said  clerk,  or  his  deputy  or  deputies  foi 
time  being,  shall  not  upon  such  showing  and  delivery 
him  or  them  of  any  statute-mercliant  or  of  the  staple  ent( 
cause  to  be  entered  the  same  in  his  said  book  within  the 
time  of  six  months,  and  also  indorse  upon  every  such  stf 
80  by  him  entered  the  day  and  year  of  his  said  entry, 
his  or  their  own  name,  then  every  such  clerk  failing  or 
fective  in  that  behalf  shall  forfeit  and  lose  for  every  sta 
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merchant  and  of  the  staple  bo  brought  unto  him  or  them,  and 
not  entered  and  indorsed,  or  caused  to  be  entered  and  in- 
dorsed as  aforesaid,  the  sum  of  twenty  pounds;  the  one 
moiety  whereof  to  be  to  the  Queeu^s  Majesty,  her  heirs  and 
successors,  and  the  other  moiety  to  him  or  them  that  will  sue 
for  the  same  in  any  of  the  Queen's  courts  of  record,  by  action 
of  debt,  bill,  plaint,  or  information,  wherein  no  essoin,  protec- 
tion, or  wager  of  law  shall  be  allowed. 

§  10.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  no  Clerk  of  the  said  Recognizances  shall  or  may  take,  for 
or  in  respect  of  any  search  to  be  made  for  or  concerning  any 
statute-merchant  or  of  the  staple  so  to  be  entered  as  afore- 
said, above  twopence  for  one  year's  search,  and  so  after  the 
rate  of  twopence  for  every  year  and  not  above,  upon  pain  to 
forfeit  and  lose  to  the  party  or  parties  grieved  thereby  twenty 
times  as  much  as  he  shall  take  contrary  to  the  true  meaning 
of  this  act,  to  be  recovered  in  any  of  the  Queen's  Majesty's 
courts  of  record,  by  action  of  debt,  bill,  plaint,  or  information, 
wherein  no  protection  or  wager  of  law  shall  be  allowed.  This 
act  to  continue  for  the  space  of  ten  years,  and  from  thence- 
forth unto  the  end  of  the  Parliament  then  next  following. 

§  11.  Provided  always,  that  this  act,  nor  anything  therein 
contained,  shall  extend  or  be  construed  to  make  good  any 
purchase,  grant,  lease,  charge,  or  profit  of,  in,  or  out  of  any 
lands,  tenements,  or  hereditaments  heretofore  made  void,  de- 
feated, or  undone  by  reason  of  any  former  conveyance,  grant, 
or  assurance,  so  as  the  party  or  parties,  or  their  heirs  or  as- 
signs, which  have  so  defeated  or  made  void  the  same,  were  in 
actual  possession  the  first  day  of  the  present  Parliament,  of 
or  in  the  said  lands,  tenements,  or  hereditaments  whereof  or 
out  of  which  any  such  purchase,  grant,  lease,  charge,  or  profit 
was  made. 

§  12.  Provided  that  this  act,  nor  anything  therein  con- 
tained, shall  extend  in  any  sort  to  restrain  or  impair  the  juris- 
diction, power,  or  authority  of  the  Court  of  Star  Chamber.^ 

1  Made  perpetual  by  Stat.  89  Eliz.  c  18,  §  82. 
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None  of  our  American  statutes  is  a  literal  transcript  < 
whole  of  the  statute  of  27th  Elizabeth,  even  disregardii 
provisions  in  regard  to  statutes-merchant  and  statutes- 
which  would  be  inapplicable  to  anything  in  this  con 
some  of  them,  while  closely  following  the  language  c 
English  statute,  as  far  as  they  go,  have  significant  omisf 
others,  and  this  is  more  generally  true,  are  framed 
throughout ;  often  the  American  statute  is  part  of  a  ge 
statute  relating  to  creditors  and  purchasers,  sometimes 
ing  of  them  in  the  same  section,  sometimes  in  separate 
In  some  of  the  older  states  legislation  is  wanting,  an< 
statute  of  27th  Elizabeth,  so  far  as  it  is  applicable  to  the 
dition  of  things  here,  is  treated  as  part  of  the  common 
But  the  American   law  general  has  drawn  only  upon 
second,  fourth,  and  fifth  sections  of  the  English  statute 
other  section,  except  with  material  modifications,  has  i 
following  in  this  country. 

The  statute  of  New  Jersey  is  the  nearest  to  the  En; 
statute,  if  regard  be  had  to  the  substance  as  well  as  tc 
specific  language  of  the  same  as  embraced  in  the  second 
fifth  sections.    That  statute  is  as  follows :  — 

§  18.  Every  conveyance,  grant,  or  alienation  of  lands,  \ 
ments,  or  hereditaments,  or  of  any  estate  or  interest  the 
which  has  been  or  hereafter  shall  be  made  with  intent  U 
fraud  and  deceive  such  person  or  persons  as  have  purchi 
or  shall  purchase  any  such  lands,  tenements,  or  here( 
ments,  or  any  estate,  right,  or  interest  therein,  shall 
deemed  and  taken  (only  as  against  such  persons,  their  h( 
executors,  administrators,  or  assigns  as  have  purchased 
shall  hereafter  purchase  such  lands,  tenements,  or  here(] 
ments,  or  any  part  thereof,  or  any  estate,  right,  or  inte 
therein  for  money  or  other  good  consideration)  to  be  utt( 
void  and  of  no  effect ;  any  feigned  consideration,  color, 
other  pretence  to  the  contrary  notwithstanding. 

§  14.  If  any  person  has  made,  or  hereafter  shall  make,  i 
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conveyance,  gift,  grant,  demise,  charge,  or  assurance  of  any 
lands,  tenements,  or  hereditaments,  with  any  clause,  provi- 
sion, condition  of  revocation  or  alteration,  at  his  or  her  will 
or  pleasure,  contained  or  mentioned  in  any  writing,  deed,  or 
indenture ;  and  after  such  conveyance,  gift,  grant,  demise, 
charge,  or  assurance  so  made,  shall  bargain,  sell,  demise, 
gi*ant,  convey,  or  charge  the  same  lands,  tenements,  or  here* 
ditaments,  or  any  part  or  parcel  thereof,  to  any  person  or 
persons  for  money  or  other  good  consideration  paid  or  given 
(the  said  first  conveyance,  gift,  grant,  demise,  charge,  or 
assurance  not  haviug  been  revoked  or  altered  according  to 
the  power  and  authority  reserved  or  expressed  in  the  said 
secret  conveyance,  assurance,  gift,  or  grant)  then  the  said 
former  conveyance,  gift,  grant,  demise,  charge,  or  assurance 
of  the  said  lauds,  tenements,  or  hereditaments,  shall  be  void 
and  of  no  effect,  as  against  such  subsequent  bargainees, 
vendees,  lessees,  grantees,  and  every  of  them,  their  heirs, 
successors,  executors,  administrators,  and  assigns,  and  every 
person  or  persons  who  may  lawfully  have  or  claim  anything 
by,  from,  or  under  them  or  any  of  them. 

The  statute  of  South  Carolina  conforms  more  nearly  to  the 
English  prototype  in  language,  but  it  applies  to  future  pur- 
chasers only.    It  is  as  follows :  — 

§  16.  Every  conveyance,  grant,  charge,  lease,  estate,  in* 
cumbrance,  and  limitation  of  use  or  uses,  of,  in,  or  out  of  any 
lands,  tenements,  or  other  hereditaments  whatsoever,  which 
may  be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and  deceive  such  peraon  or  persons,  bodies  politic  or  corpo- 
rate, as  shall  purchase  in  fee-simple,  fee-tail,  for  life,  lives,  or 
years,  the  same  lands,  tenements,  and  hereditaments,  or  any 
part  or  parcel  thereof,  or  to  defraud  and  deceive  such  as  have 
or  shall  purchase  any  rent,  profit,  or  commodity  in  or  out  of 
the  same,  or  any  part  thereof,  shall  be  deemed  and  taken 
(only  as  against  that  person  and  persous,  bodies  politic  and 
corporate,  his  and  their  heirs,  successors,  executors,  adminis- 
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trators,  and  assigns,  and  against  all  and  evevj  other 
and  persons  lawfully  having  or  claiming  by,  from,  oi 
them,  or  any  of  them,  which  have  purchased,  or  shal 
after  so  purchase,  for  money  or  other  good  considerati 
same  lands,  tenements,  or  hereditaments,  or  any  { 
parcel  thereof,  or  any  rent,  profit,  or  commodity  in  or 
the  same)  to  be  utterly  void,  frustrate,  ancF  of  none 
any  pretence,  color,  feigned  consideration,  or  express 
any  use  or  uses  to  the  contrary,  notwithstanding. 

§  18.  Nothing  contained  in  §§  15, 16,  and  17  ^  of  this 
ter  shall  extend  or  be  construed  to  impeach,  defeat, 
void,  or  frustrate  any  conveyance,  assignment  of  lease, 
ance,  grant,  charge,  lease,  estate,  interest,  or  limitation 
or  uses  of,  in,  to,  or  out  of  any  lands,  tenements,  or  he 
ments  heretofore  at  any  time  had  or  made,  or  hereaftei 
had  or  made,  upon  or  for  good  consideration  and  boi 
to  any  person  or  persons,  bodies  politic  or  corporate 
thing  therein  mentioned  to  the  contrary,  notwithstan( 

§  19.  If  any  person  or  persons  have  heretofore  ma 
hereafter  shall  make  any  conveyance,  gift,  grant,  d 
charge,  limitation  of  use  or  uses,  or  assurance  of,  in,  or 
any  lands,  tenements,  or  hereditaments,  with  any  claus< 
vision,  article,  or  condition  of  revocation,  determinati 
alteration,  at  his  or  their  will  or  pleasure,  of  such  conve; 
assurance,  grants,  limitations  of  uses,  or  estates  of,  in,  < 
of  the  said  lands,  tenements,  or  hereditaments,  or  of, 
out  of  any  part  or  parcel  of  them  contained  or  mentioj 
any  writing,  deed,  or  indenture  of  such  assurance,  c( 
ance,  grant,  or  gift ;  and  after  such  conveyance,  grant 
demise,  charge,  limitation  of  uses  or  assurance  so  ma 
had,  shall  or  do  bargain,  sell,  demise,  grant,  convey,  or  c 
the  same  lands,  tenements,  or  hereditaments,  or  any  p( 
parcel  thereof,  to  any  person  or  persons,  bodies  politic 
corporate,,  for  money  or  other  good  consideration  pa 

1  This  section  provides  for  forfeitures  and  penalties  only. 
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given  (the  said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge,  or  limitation,  not  bj  him  or  them  revoked,  made  void, 
or  altered  according  to  the  power  and  authority  reserved  or 
expressed  unto  him  or  them  in  or  by  the  said  secret  convey- 
ance, assurance,  gift,  or  grant)  ;  then  the  said  former  con- 
veyance, assurance,  gift,  demise,  and  grant,  as  touching  the 
said  lands,  tenements,  and  hereditaments,  so  after  bargained, 
sold,  conveyed,  demised,  or  charged  against  the  said  bar- 
gainees, vendees,  lessees,  grantees,  and  every  of  them,  their 
heirs,  successors,  executors,  administrators,  and  assigns,  and 
against  all  and  every  person  and  persons  which  have,  shall, 
or  may  lawfully  claim  anything  by,  from,  or  under  them,  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void, 
frustrate,  and  of  none  efiFect :  provided^  that  no  lawful  mort- 
gage made  or  to  be  made,  bona  fide,  and  without  fraud  or 
covin,  upon  good  consideration,  shall  be  impeached  or  im* 
paired  by  force  of  anything  in  this  chapter  contained. 

The  statute  of  Florida  is  as  follows :  — 

§  2.  Every  feoffment,  deed,  conveyance,  mortgage,  grant, 
charge,  lease,  transfer,  assignment,  estate,  incumbrance,  in- 
terest, and  limitation  of  use  or  uses  of,  in,  or  out  of  any  lands, 
tenements,  or  other  hereditaments  whatsoever,  which  shall  at 
any  time  hereafter  be  had,  made,  executed,  or  contrived  for 
the  intent  and  purpose  of  defrauding  and  deceiving  such  per- 
son or  persons,  bodies  politic  or  corporate,  as  shall  afterwards 
purchase  the  same  lands,  tenements,  and  hereditaments,  or 
any  part  thereof,  or  any  estate,  interest,  rent,  property,  right, 
or  commodity  in,  to,  or  out  of  the  same,  or  any  part  thereof, 
so  formerly  conveyed,  granted,  leased,  charged,  transferred, 
assigned,  incumbered,  or  limited  in  use,  shall  be  deemed,  ad- 
judged, taken,  and  held,  as  against  the  person  or  persons, 
bodies  politic  and  corporate,  their  heirs,  successors,  executors, 
administrators,  and  assigns,  and  against  all  and  every  person 
and  persons  lawfully  having  or  claiming  by,  from,  through,  or 
under  them,  or  any  of  them,  who  shall  have  so  purchased  for 
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money  or  other  good  consideration  the  same  lands,  tenements, 
hereditaments,  or  any  part  thereof,  or  any  estate,  right,  inter- 
est, profit,  benefit,  or  commodity  in,  to,  or  out  of  the  same,  to 
be  utterly  void,  frustrate,  and  of  none  effect ;  any  pretence, 
feigned  consideration,  or  expressing  of  use  or  uses  to  the  con- 
trary, notwithstanding :  provided,  that  nothing  in  this  section 
of  this  act  contained  shall  extend  or  be  construed  to  impeach, 
make  void,  or  frustrate  any  conveyance,  assignment  of  lease, 
assurance  grant,  charge,  lease,  estate,  interest,  or  limitation 
of  use  or  uses  of,  in,  to,  or  out  of  any  lands,  tenements,  or 
hereditaments  which  shall  be  made  upon  and  for  good  con« 
sideration,  and  bona  fide,  to  any  person  or  persons,  bodies 
politic  or  corporate ;  anything  in  this  section  of  this  act  to 
the  contrary,  notwithstanding. 

§  8.  If  any  person  or  persons  shall  make  any  conveyance, 
gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or  assur- 
ance of,  in,  or  out  of  any  lands,  tenements,  or  hereditaments, 
with  any  clause,  provision,  article,  or  condition  of  revocation, 
determination,  or  alteration,  at  his,  her,  or  their  will  or  pleas- 
ure, of  such  conveyance,  gift,  assurance,  grant,  demise,  charge, 
limitation  of  use  or  uses,  contained  in  the  same,  or  in  any 
other  writing  whatever,  of,  in,  or  out  of  the  said  lands,  tene- 
ments, or  hereditaments,  or  any  part  or  parcel  of  them,  and 
after  such  conveyance,  grant,  gift,  demise,  charge,  limitation 
of  uses  or  assurance  so  made  or  had,  shall,  or  do  bargain, 
sell,  demise,  grant,  convey,  transfer,  or  charge  the  same  lands, 
tenements,  or  hereditaments,  or  any  part  or  parcel  thereof,  or 
any  estate,  right,  or  interest  in  the  same,  to  any  other  person 
or  persons,  bodies  politic  or  corporate,  for  money  or  other 
good  consideration  (the  said  first  conveyance,  assurance,  gift, 
grant,  demise,  charge,  or  limitation  not  being  revoked,  made 
void,  or  altered  according  to  the  power  and  authority  reserved 
or  expressed  in  and  by  the  said  first  conveyance  or  other 
writing),  that  there  the  said  former  conveyance,  assurance, 
gift,  grant,  demise,  charge,  or  limitation,  as  touching  the  said 
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lands,  tenements,  and  hereditaments,  and  estate,  right,  or  in- 
terest in  the  same,  so  afterwards  bargained,  sold,  granted, 
conveyed,  demised,  transferred,  or  charged,  as  against  the 
said  bargainees,  vendees,  grantees,  lessees,  and  every  of  them, 
their  heirs,  successors,  executors,  administrators,  and  assigns, 
and  as  against  all  and  every  person  and  persons  who  shall  or 
may  lawfully  lay  claim  by,  through,  from,  or  under  them,  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be  void 
and  of  none  effect. 

The  statute  of  Tennessee,  like  that  of  some  other  states, 
combines  in  the  same  section  provisions  of  both  13th  and  27tli 
Elizabeth.  It  is,  so  far  as  purchasers  are  concerned,  as 
follows :  — 

§  1759.  Every  gift,  grant,  conveyance  of  lands,  tenements, 
hereditaments,  goods,  or  chattels ;  or  of  any  rent,  common,  or 
profit  out  of  the  same,  by  writing  or  otherwise;  and  every 
bond,  suit,  judgment,  or  execution,  —  had  or  made  and  con- 
trived, of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  in- 
tent or  purpose  to  delay,  hinder,  or  defraud  creditors  of  their 
just  and  lawful  actions,  suits,  debts,  accounts,  damages,  pen- 
alties, forfeitures ;  or  to  defraud  or  deceive  those  who  shall 
purchase  the  same  lands,  tenements,  or  hereditaments,  or  any 
rent,  profit,  or  commodity  out  of  them, — shall  be  deemed  and 
taken  only  as  against  the  person,  his  heirs,  successors,  execu- 
tors, administrators,  and  assigns,  whose  debts,  suits,  demands, 
estates,  or  interests,  by  such  guileful  and  covinous  practices 
as  aforesaid,  shall  or  might  be  in  any  wise  disturbed,  hin- 
dered, delayed,  or  defrauded,  to  be  clearly  and  utterly  void ; 
any  pretence,  color,  feigned  consideration,  expressing  of  use,  or 
any  other  matter  or  thing  to  the  contrary,  notwithstanding. 

But  the  New  York  legislation,  in  the  matter  of  purchasers 
as  in  the  matter  of  creditors,  has  had  a  larger  following  than 
any  other.    The  statutes  make  the  following  provisions :  — 

(1).^  §  1.  Every  conveyance  of  any  estate  or  interest  in 

^  Nambered  here  for  oonvenieDce  of  reference  below. 
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lands,  or  the  rents  and  profits  of  landd,  and  every  charge 
upon  lands,  or  upon  the  rents  and  profits  thereof  made  or 
created,  with  the  intent  to  defraud  prior  or  subsequent  pur- 
chasers, for  a  valuable  consideration,  of  the  same  lands,  rents, 
or  profits,  as  against  such  purchasers,  shall  be  void. 

§  2.  No  such  conveyance  or  charge  shall  be  deemed  fraud* 
ulent  in  favor  of  a  subsequent  purchaser  who  shall  have 
actual  or  legal  notice  thereof  at  the  time  of  his  purchase, 
unless  it  shall  appear  that  the  grantee  in  such  conveyance, 
or  person  to  be  benefited  by  such  charge,  was  privy  to  the 
fraud  intended. 

§  8.  Every  conveyance  or  charge  of  or  upon  any  estate  or 
interest  in  lands  containing  any  provision  for  the  revocation, 
determination,  or  alteration  of  such  estate  or  interest,  or  any 
part  thereof,  at  the  will  of  the  grantor,  shall  be  void  as 
against  subsequent  purchasers  from  such  grantor  for  a  valu« 
able  consideration,  of  any  estate  or  interest  so  liable  to  be 
revoked  or  determined,  although  the  same  be  not  expressly 
revoked,  determined,  or  altered  by  such  grantor  by  virtue  of 
the  power  reserved  or  expressed  in  such  prior  conveyance  or 
charge. 

Another  title  under  the  same  chapter  of  the  New  York 
statutes  provides  for  purchasers  (as  well  as  creditors)  of 
goods.    The  following  is  the  text :  — 

(2).  §  5.  Every  sale  made  by  a  vendor  of  goods  and  chat- 
tels in  his  possession  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels  by  way  of  mortgage  or  security, 
or  upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  sold, 
mortgaged,  or  assigned,  shall  be  presumed  to  be  fraudulent 
and  void  as  against  creditors  or  subsequent  purchasers  in 
good  faith  ;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the  persons  claiming 
under  such  sale  or  assignment  that  the  same  was  made  in 
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good  faith,  and  wittfout  any  intent  to  defraud  such  creiditors 
or  purchasers. 

(3).  It  is  provided  in  substance  bj  the  next  title  of  the 
same  chapter  that  every  conveyance,  charge,  instrument,  or 
proceeding  declared  to  be  void  shall  be  void  against  the  heirs, 
successors,  personal  representatives,  or  assignees  of  such 
creditors  or  purchasers ;  also  that  the  question  of  fraud- 
ulent intent  shall  be  one  of  fact  and  not  of  law,  and  that  no 
conveyance  or  charge  shall  be  adjudged  fraudulent  solely  on 
the  ground  that  it  was  not  founded  on  a  valuable  considera- 
tion.   This  provision  then  follows  :  — 

(4).  §  5.  The  provisions  of  this  chapter  shall  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  unless  it  shall  appear 
that  such  purchaser  had  previous  notice  of  the  fraudulent 
intent  of  his  immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor. 

The  laws  of  the  year  1888,  of  the  same  state,  contain  the 
following :  — 

(6).  §  1.  Every  mortgage,  or  conveyance  intended  to  oper- 
ate as  a  mortgage,  of  goods  and  chattels  hereafter  made, 
which  shall  not  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage, 
or  a  true  copy  thereof,  shall  be  filed  as  directed  in  the  succeed- 
ing section  of  this  Act. 

Of  the  first  of  these  five  statutes,  as  for  convenience  the 
foregoing  provisions  may  be  called,  the  whole  is  adopted  in 
terms  in  Colorado,  Indiana  (with  verbal  modifications),  Michi- 
gan, Minnesota,  Nebraska,  Oregon,  Wisconsin,  and  probably 
in  the  newest  of  the  states.  The  second  statute  is  adopted 
with  the  modification  that  the  presumption  from  retaining 
possession  shall  be  conclusive,  in  Colorado;  it  is  adopted 
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without  modification  in  Indiana,  Michigan,  Minnesota,  Ne- 
braska ;  and  in  effect  both  statutes  are  an  expression  of  the 
law  everywhere  except  that  in  some  states  the  presumption  in 
the  second  one  is  conclusive.  The  third  of  the  statutes  has  a 
considerable  following  ;  and  the  fourth  and  fifth,  in  one  form 
or  another,  find  a  place  in  the  law  of  all  the  states. 

It  comes  then  to  this,  that  the  American  law  condemns  all 
and  all  manner  of  alienation  of  lands,  alike  to  volunteers  and 
to  purchasers  for  value  with  notice,  made  with  intent  to  de- 
fraud subsequent,  and  in  many  states  also  prior,  purchasers 
for  value  without  notice  ;  that  in  many  states  it  condemns  all 
and  all  manner  of  alienation  of  lands  with  power  of  revoca- 
tion, against  subsequent  purchasers  for  value ;  ^  that  sales  of 
goods  with  retention  of  possession  thereafter  by  the  vendor 
are  presumptively,  and  in  some  states  absolutely,  fraudulent 
against  subsequent  purchasers  for  value  without  notice ;  and 
that  mortgages,  and  the  like,  of  goods,  without  delivery  to 
and  continued  possession  by  the  mortgagee,  are  fraudulent 
against  subsequent  purchasers  and  mortgagees  for  value,  un- 
less they  are  recorded  or  filed  for  record  according  to  law. 

The  English  statute  will  now  be  examined  in  a  similar, 
though  necessarily  briefer,  way  to  that  adopted  in  considering 
the  statute  of  13th  Elizabeth  (after  our  chapter  4)  ;  the  sub- 
jects for  examination  accordingly  being  (1)  the  modes  of  alien- 
ation, (2)  what  the  statute  embraces,  (3)  whom  it  protects, 
(4)  against  what  it  affords  protection,  (5)  the  saving. 

^  In  about  half  the  states  there  is  no  them  it  is  probably  a  matter  of  the  com- 
such  statutory  provision ;  but  in  some  of    mon  law. 
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CHAPTER  XXI. 

CONSTRUCTION  OF  THE  STATUTE. 

§  1.  Modes  of  Alienation. 

The  statute  of  27th  Elizabeth  is  aimed  at  far  less  subtle 
practices  than  that  of  13th  Elizabeth.  Every  device  within 
the  wit  or  cunning  of  man  is  resorted  to  bj  debtors  not 
troubled  with  scruples  of  honesty  to  keep  their  property  out 
of  reach  of  their  creditors ;  and  the  statute  had  to  be  framed 
and  has  had  to  be  construed  accordingly.  There  is  far  less 
temptation  to  defeat  purchasers  in  the  way  which  the  later 
statute  of  Elizabeth  seeks  to  prevent ;  and  as  for  special  de- 
vices there  are  none  beyond  the  making  of  false  recitals  on 
the  face  of  the  deeds.  The  consequence  is  that  the  words 
used  by  the  statute  ^fraudulent  and  covinous  conveyances, 
estates,  gifts,  grants,  charges,  and  limitations  of  uses,'  ex- 
press everything  aimed  against  and  need  little  if  any  enlarge- 
ment or  construction.  For  convenience  the  term  *  alienation ' 
will  often  be  used  to  express  all  the  modes  of  conveyance  of 
the  statute ;  the  term  which  was  used  for  a  like  purpose  in 
regard  to  the  other  statute. 

§  2.  What  the  Statute  embraces. 

Unlike  the  statute  of  13th  Elizabeth,  the  present  statute 
embraces  only  lands  and  interests  therein.  It  does  not  em- 
brace pure  chattels ;  ^  though  it  does  embrace  chattel  interests 
in  lands,  specifying  as  it  does  '  every  conveyance,  grant,  charge, 

1  Bill  V.  Cureton,  2  Mylne  &  K.  508,  whether  a  volantaiy  settlement  or  alien- 
stocks  ;  Jones  v.  Croucher,  1  Sim.  &  S.  ation  of  personalty  wiU  defeat  or  delay 
81 5,  same.    The  only  question  then  is,    ereditora. 


§  2.]        CONSTRUCTION  OF  THE  STATUTE.         627 

lease,  estate,  incumbrance,^  and  limitation  of  use '  in  or  out  of 
lands,  tenements,  or  hereditaments.  Whether  the  statute  ap- 
plies to  conveyances  made  to  charities  is  a  question  which  has 
been  raised  but  appears  not  to  have  been  decided.^  It  applies 
to  the  estates  of  married  women ; '  it  applies  to  copyholds ;  ^ 
and  it  applies  to  alienations  for  value  as  well  as  to  voluntary 
alienations.^ 

The  statute  of  27th  Elizabeth  embraces  not  only  estates  ac- 
tually owned  by  the  person  who  has  now  conveyed  them  in 
fraud  of  a  purchaser,  it  embraces,  in  equity,  as  well  estates 
which  he  has  contracted  to  buy,  and  has  bought,  for  a  third 
person.  A  case  ®  before  Vice  Chancellor  Wood,  afterwards 
Lord  Hatherley,  affords  an  illustration.  Y  having  contracted 
to  buy  an  estate  for  his  wife  and  children,  caused  the  convey- 
ance to  be  made  to  trustees,  and  trusts  to  be  declared,  by 
deeds  which  recited  the  agreement  for  purchase,  and  that  the 
conveyance  was  by  V's  direction,  and  declared  the  trusts  to  be 
for  the  sale  of  the  property  and  retaining  the  proceeds  for  his 
wife  and  children.  Afterwards  V  mortgages  all  his  real  and 
personal  estate.  It  was  argued  (1)  that  this  was  not  a  grant  or 
settlement  of  land  by  V,  because  V  had  not  been  owner  of  the 
property,  and  (2)  that  the  subsequent  mortgage  was  not  a  con- 
veyance of  the  ^  same '  lands,  so  as  to  bring  the  case  within 
the  statute;  it  was  in  effect  nothing  more  than  giving  the 
money  to  the  wife  and  children  and  enabling  them  to  pur- 


1  It  was  argned  in  Clapp  9.  Leatherbee,         *  Currie  v,  Nind,  2  Mylne  &  C.  17  ; 

18  Pick.  181,  that  mortgages  of  lands,  Goodright  d.  Humphreys  v.  Moses,  2 

being  personalty    for    administration,  W.  Black.  1019  ;  Shurmor  v.  Sedgwick, 

mnst  be  regarded  as  without  the  stat-  24  Ch.  D.  597. 

nte,  when  they  were  in  th^  hands  of  an         *  Currie  v,  Nind,  supra  ;  Underwood 

administrator;  bnt  the  court  held  the  v.  Hitchcox,  1  Yes.  279,  infra,  p.  535  ; 

contrary.  Doe  d.  Tnnstill  v.  Bottriell,  5  Bam.  & 

^  Newcastle   v.    Attorney   Gen.   12  Ad.  181. 
Clark  &  F.  402.    See  Try  v,  Glouces-         '  Perry-Herrick  r.  Attwood,  2  De  G. 

ter,  14  Beav.  173  ;  2  Sngden,  Vendors,  ft  J.  21,  Lord  Cran worth. 
719,   ath  Am.  ed.;   2  Dart,  Vendon,         *  Bartonv.yanheythnyaen,  11  Hare^ 

815,  816,  4th  £ng.  ed.  126. 
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chase.  But  the  court  refused  to  accept  this  view;  V  had 
agreed  to  buy  the  estate,  and  had  thereby  acquired  an  equita- 
ble interest  in  it,  and  the  conveyance  was  a  conveyance  of  his 
equitable  interest.^ 

The  statute  then  embraces  equitable  as  well  as  legal  estates. 
It  would  follow  that  if  a  person  under  contract  to  buy  lands 
should  assign  the  benefit  to  a  volunteer,  and  thereafter  should 
mortgage  his  equity  for  value,  there  would  be  a  case,  in  equity, 
for  the  operation  of  the  statute  in  favor  of  the  mortgagee.  In 
like  manner  an  equitable  mortgagee  by  deposit  of  title  deeds 
is  within  the  protection  of  the  statute,  against  a  voluntary 
grantee  of  the  estate.^  And  one  who  has  for  value  contracted 
to  buy  the  estate  already  conveyed  to  a  volunteer  would  be 
protected;  equity  would  decree  specific  performance  at  liis 
suit.^  But  it  has  been  held  that  at  law  an  equitable  owner  or 
mortgagee  is  not  to  be  regarded  as  a  purchaser,  and  hence 
that  in  a  legal  action,  such  as  trover  for  title  deeds  by  the 
trustees  of  a  voluntary  settlement  against  mortgagees  by  de- 
posit of  the  deeds,  the  legal  owner  under  the  voluntary  con- 
veyance will  prevail.^  Whether  that  would  be  true  in  England 
since  the  Judicature  Act  does  not  appear. 

§  8.  Whom  the  Statute  protects  :  The  Declaratobt 

Section. 

The  statute  of  27th  Elizabeth,  both  in  the  declaratory  sec- 
tion and  in  the  saving,^  is  directed  to  the  protection  of  pur- 

1  The  point  was  also  made  that  the  contract  of  purchase]  to  clothe  it  with 

language  of  the  mortgage  was  too  gen-  the  legal  title.     By  that  case  I  consider 

eral  to  embrace  the  estates  of  the  settle-  myself  bonnd,  and  that  will  entitle  the 

ment,  not  specified   therein  ;  but  the  plaintiff  to    avoid    the   deeds   of   the 

court  held  the  contrary.  16th  of  Jane,  1841,  and  to  enforce  his 

*  Shadwell,  V.  C.  in  Leslie  v,  Tur-  security.* 
ner,   5    Hare,   281,  291 :    '  Buckle   v,         *  Buckle  v.  Mitchell,  supra. 
Mitchell,    18    Ves.    100,    is    a    direct         *  Kerrison  v.  Dorrien,  9  Bing.  76. 
authority  for  the  proposition  that  an         •  By  the  *  declaratory  section  '  of  the 

equitable  interest  in  law  entitles  a  pur-  statute  is  here  meant  {  2  ;  by  the  '  sav- 

chaser  by  contract  [that  is,  one  under  ing,*  |  4. 
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chasers.  But  there  is  sufficient  in  the  recent  authorities  to 
suggest  that  the  declaratory  section  and  the  saving  should  not 
be  treated  together,  without  discrimination,  as  having  the 
same  meaning  in  regard  to  purchasers.^  There  is  much,  it  is 
true,  that  cannot  but  be  common  to  the  two  parts  of  the  stat- 
ute in  that  particular.  Thus  what  is  necessary  to  constitute 
a  purchaser,  as  regards  the  meaning  of  that  term  in  itself,  is 
doubtless  the  same  in  both  parts ;  mortgagees  e.  g.  are  pur- 
chasers both  in  the  declaratory  section  and  in  the  saving ; ' 
judgment  creditors  are  not  purchasers  in  either.'  And  again 
he  who  is  a  purchaser  for  valuable  consideration  under  the 
declaratory  section  is  a  purchaser  for  valuable  consideration 
under  the  saving ;  but  the  converse  of  this  it  would  not  be 
safe  to  state,  and  that  is  one  and  the  chief  reason  for  separat- 
ing the  two  portions  of  the  statute. 

In  one  particular  indeed  the  declaratory  section  of  the  stat- 
ute stands  quite  by  itself,  in  the  nature  of  things ;  and  that  is 
in  regard  to  the  question  whether  or  not '  purchaser '  is  lim- 
ited to  one  who  takes  directly  from  the  same  person  who 
made  the  prior,  impeached  alienation.  In  regard  to  that  the 
courts  at  first  and  for  a  long  time  appear  to  have  answered 
the  question  in  the  negative ;  or  rather  such  an  answer  was 
supposed  to  have  been  given  at  first,  and  then  that  view  was 

^  As  to  purchasers  noder  the  saying  Horton,  1  Hare,  549 ;  Abbott  v,  Strat- 

see  §  5.  toD,  8  Jones  &  L.  60S ;  Brearcliff  p. 

>  Senhouse  v.  Earle,  1  Amb.  286  ;  Dorrington,  4  De  6.  &  S.  122 ;  Punster 

Lloyd  V.  Attwood,  8  De  G.  &  J.  614 ;  v.  Glengall,  3  Ir.  Ch.  47 ;  Pickering  v. 

In  re  Barker,  44  L.  J.  Ch.  487  ;  Clarke  Ilfracombe  By.  Co.  L.  B.  2  C.  P.  286, 

V.  Wright,  6  Hurl.  &  N.  849  ;  s.  c.  6  248,  251  (doubting  Watts  v.  Porter,  2 

Hurl.  &  N.  401  ;  Shunnur  v.  Sedgwick,  EL  &  B.  743);  Whitworth  v,  Gangain, 

24  Ch.  D.   597 ;  Martin  v.  Bfartin,  2  8  Hare,   416 ;    affirmed  1   Phil.  728 ; 

Boss,  k  M.  507  ;  Barton  v.  Vanhey-  First  National  Bank  v.  Hughes,  10  Mo, 

thnysen,  11  Hare,  126  ;   Campbell  v.  App.  7,  16  ;  Devoe  v.  Brandt,  53  N.  Y. 

Janson,  11  Ch.  D.  1 ;  Dolphin  v.  Ayl-  462.     Some  early  cases  are  denied  in 

ward,  L.  B.  4  H.  L.  486.  Beavan  v,  Oxford,  supra.     Further  see 

*  Dolphin  V,  Aylward,  snpra ;  Bea-  Croft  v.  Lumley,  6  H.  L.  Cas.  672 ; 

yan  v.  Oxford,  6  De  G.  M.  &  G.  607 ;  McAoley  v.  Clarendon,  8  Ir.  Ch.  668. 

Kinderley  v,  Jerris,  22  Bear.  1 ;  Eyvob  See  also  chapter  18^  §  12. 
V.  Evans,  2  Ir.  Ch.  242;  Laagton  v. 

▼OL.  n.— 84 


580  CmCUMVBNTIOK.  [chap.  XXL 

followed;  and  bo  others  than  purchasers  from  the  one  who 
made  the  impeached  estate  were  permitted  to  have  the  benefit 
of  the  statute.  The  first  resolution  of  a  much  quoted  case,^ 
of  the  time  of  Sir  Edward  Coke  as  Attorney  Greneral  was  to 
this  effect :  If  a  father  makes  a  lease  by  fraud  and  covin  of 
his  land,  to  defraud  others  to  whom  he  is  to  demise  or  sell  it, 
and  before  the  father  sells  or  demises  it  he  dies ;  and  his  son, 
knowing  or  not  knowing  of  the  said  lease,  sells  the  land  upon 
good  (valuable)  consideration,  in  that  case  the  buyer  shall 
avoid  the  lease  by  the  said  act  (i.  e.  by  the  purchase).  And 
the  resolution  went  on  to  declare  specifically  that  it  was  not 
necessary  that  he  who  sold  the  land  should  have  made  the 
former  estate  or  incumbrance ;  if  the  prior  estate  were  fraudu- 
lent, the  purchaser  should  avoid  it  whosoever  made  it ;  '  and 
therefore  in  the  case  at  bar  the  said  leases  being,  on  the  evi- 
dence, thought  fraudulent,  the  vendee  of  the  father  and  heir 
shall  avoid  them.' 

This  case  appears  to  have  been  understood  until  compara- 
tively recent  times  to  have  declared  broadly  that  the  purchaser 
need  not  have  taken  from  him  who  made  the  prior  alienation.^ 
But  an  examination  of  the  facts  shows,  as  the  resolution  itself 
suggests,  that  it  was  a  case  of  personal  fraud  in  the  father, 
and  that  he  made  both  alienations.  The  case  in  substance 
was  this :  The  father,  having  by  demise  from  his  ancestor  an 
estate  for  1,000  years,  assigns  the  lease  to  his  son,  then  an  in- 
fant, that  it  might  not  be  merged  by  descent  of  the  reversion, 
the  assignment  being  with  colorable  intent  that  the  infant 
should  pay  debts.  On  the  death  of  the  ancestor  the  father 
enters  and  takes  the  profits ;  the  son  doing  nothing  under  the 
assignment.  Later  the  father  sells  the  land  in  fee  for  valua- 
ble consideration ;  and  it  is  now  held  that  the  purchaser  may 

1  BurreVs  Case,  6  Coke,  72.  Dm.  &  Wal.  397  (1888) ;  Clapp  v.  Leath- 

s  Clerkv.  Rutland,  Lane,  118  (1612);  erbee,  18  Pick.  181,  138  (1836).     And 

Warburtonv.  Loveland,  2  Dow&C.  480,  see  Doe  d.  Richards  v.  Lewis,  11  C.  B. 

487  (1882) ;  Jones  v.  Whittaker,  Longt  1085  (1852) ;  Doe  d.  Newman  v.  Rush- 

ft  T.  141  (1841) ;  Blake  v.  Hyland,  2  am,  17  Q.  B.  728  (1852). 
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avoid  the  assignment  of  the  lease  by  the  father.  It  will  be 
seen  that  the  assignment  was  clearly  fraudulent  in  purpose, 
and  therefore  invalid  against  the  purchaser,  so  that  the  lease 
and  the  reversion  (descended)  merged  in  the  father ;  and  the 
whole  therefore  went  to  the  purchaser. 

The  declaration  therefore  that  the  person  who  sells  need 
not  be  the  person  who  made  the  prior  estate  was  extra- 
judicial ;  and  though  it  has  been  followed  or  referred  to  with 
approval  in  England,  Ireland,  and  America,^  more  recent 
English  authority  has  pointed  out  the  real  meaning  of  the 
case,  to  wit,  that  in  cases  of  personal  fraud  only  can  it  be 
properly  held  that  the  later  estate  may  be  made  by  another 
than  the  person  who  made  the  one  now  impeached.^  In  the 
case  just  cited,  which  was  an  ejectment,  it  appeared  that  A 
covenanted,  by  voluntary  deed,  to  stand  seised  to  himself  for 
life,  remainder  to  B  for  life,  remainder  to  C,  lessor  of  the 
plaintiff,  in  fee.  A  makes  his  will,  devising  the  premises  to 
B  for  life,  remainder  to  D  in  fee ;  A  dies,  and  B  and  D  con- 
vey the  premises  for  value  to  the  defendant.  It  was  held  that 
the  defendant  was  not  a  purchaser  within  the  meaning  of 
the  statute ;  it  was  only  where  the  grantor  in  the  voluntary 
conveyance  afterwards  sells  that  the  prior  alienation  is 
avoided. 

The  case  was  very  conclusively  put  by  Lord  Campbell  (for 
the  court).  When  A,  his  lordship  in  effect  said,  made  his 
will,  he  had  no  estate  which  he  could  devise,  for  he  had  al- 
ready conveyed  it  to  the  lessor  of  the  plaintiff,  and  if  his 
devisee  D  took  nothing  under  the  will,  ^how  is  it  possible 
that  by  selling  to  the  defendant  he  [D]  could  convey  any- 
thing to  him?'  ^  Where  the  same  person  was  grantor  in  the 
two  alienations,  it  was  right  under  the  statute  to  say  that  the 

^  Cases  in  note  2,  supra.  Doe  d.  Richards  o.  Lewis,   11  0.  B. 

s  Doe  d.  Newman  v,  Rnsham,  17  Q.  1085 ;  Parker  v.  Carter,  4  Hare^  400, 

B.  723.  410. 
*  Lewis  V.  Rees»  8  Kay  &  J.  182 ; 
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grantor  remained  owner,  towards  a  purchaser,  after  his  toI* 
uutary  alienation,  so  that  he  could  afterwards  make  a  good 
estate ;  but  the  statute  did  not  give  such  a  right  to  a  holder 
under  him.  The  case  would  be  different  under  Registry  Acts 
which  provide  that  a  subsequent  registered  deed  shall  be  pre- 
ferred to  a  prior  unregistered  one;^  but  this  is  an  indirect 
modification  of  the  statute  of  27th  Elizabeth. 

Thus  far  of  what  is  in  itself  peculiar  to  the  declaratory 
section.  Next  in  regard  to  the  matter  of  value.  The  statute, 
like  that  of  13th  Elizabeth,  everywhere  speaks  of  purchasers 
with  '  good '  consideration  ;  but  as  in  the  case  of  the  earlier 
statute  ^  good '  is  always  construed  to  mean  ^  valuable.'  And 
speaking  of  the  declaratory  section  of  the  statute,  there  is  no 
reason  to  doubt  that  what  is  necessary  to  constitute  valuable 
consideration  under  the  statute  of  18th  Elizabeth  would  be 
necessary  to  constitute  such  consideration  under  that  section 
of  the  statute  of  27th  Elizabeth.  It  is  not  quite  clear  how- 
ever whether  what  would  be  sufficient  to  constitute  a  valuable 
consideration  under  the  former  statute  would  always  be  sufii- 
cient  under  the  latter;  for  the  ^purchaser'  under  the  27th 
of  Elizabeth  is  seeking  to  overturn  what,  inter  partes,  was 
a  perfectly  proper  and  just  estate  when  it  was  made,  and  the 
purchaser  too  is  usually  a  purchaser  with  notice  and  in  fact 
with  actual  knowledge  of  the  prior  alienation.^  But  with  this 
caution  it  is  probably  safe  to  refer  to  what  has  been  said  in, 
chapter  18,  in  regard  to  purchase  for  valuable  consideration, 
for  the  meaning  of  the  same  expression  in  the  declaratory 
section  (but  not  in  the  saving)  of  the  present  statute. 

Tlie  declaratory  section  of  the  statute  does  not  add  the  ex- 
pression ^  bona  fide '  to  purchase  for  ^  good  consideration,'  as 

1  WarburtoQ  v.  LoTeland*  2  Dow  &  *  It  is  probable  that  there  is  no  dis- 

C.  480,  602 ;  Blake  v.  Hyland,  2  Dm.  ft  tinction  ;  bat  caution  is  eyerywhere  par- 

WaL  397  ;  Doe  d.  Newman  v.  RushaiD«  ticnlarly  necessary  in  dealing  with  the 

723,  735.  present  statute  in  advance  of  the  courts. 
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does  the  saving  in  this  (and  also  in  the  earlier)  statute.  But 
construction  has  virtually  put  it  there,  in  a  limited  way.  It 
makes  no  difference  in  England,  as  will  be  seen  later,  that  a 
purchaser  for  valuable  consideration  takes  with  notice  or 
even  knowledge  of  a  prior  voluntary  conveyance ;  one  may 
even  purchase  in  safety  with  express  purpose  to  overturn  a 
fair  (voluntary)  settlement  long  since  made.  ^  Bona  fide ' 
or  '  in  good  faith'  then,  as  construed  into  the  declaratory  sec- 
tion, must  be  taken  in  a  restricted  sense;  and  that  sense 
appears  to  be  this :  (1)  The  subsequent  purchaser  must  have 
really  parted  with  valuable  consideration.  (2)  If  the  prior 
alienation  was  itself  for  value,  the  term  ^bona  fide '  touching 
the  subsequent  purchase  ordinarily  means  ^  without  notice ; ' 
perhaps  it  has  other  meanings.  (3)  In  each  of  the  two  cases 
just  stated  the  question  of  adequacy  of  the  consideration  has, 
it  seems,  a  bearing  upon  the  question  of  purchase  in  good 
faith,  in  the  sense  of  real  as  opposed  to  fictitious  purchase.^ 
In  regard  to  the  first  case  little  need  be  said ;  for  every- 
thing is  implied  in  the  statement  already  made,  that  the 
purchase  must  be  for  value.  If  it  is  not,  the  case  is  then  a 
question  of  volunteers ;  and  '  qui  prior  in  tempore  prior  in 
jure/  Nor  will  any  recitals  or  statements  of  consideration 
however  specific  make  a  case  for  the  purchaser ;  between  the 
parties  there  could  be  no  disputing  of  value,  but  against  a 
third  person  the  purchaser  must  establish  his  case  by  facts, 
not  by  ^  evidence '  of  his  own  making.^  The  case  would  be 
different  where  tlie  plaintiff  (or  the  defendant  for  that  mat- 
ter) is  attacking  instead  of  maintaining  a  deed;  in  such 

1  The  tenn  '  bona  fide  *  is  indeed  one  tion  of  27  Eliz.  inadequacy,  when  great 

of  the  most  inexact  terms  of  the  law.  enough    to    have   any  effect,  may  be 

Sometimes,  and  perhaps  more  generaUy,  treated  as  a  thing  apart,  without  being 

it  means  'without  notice,'  sometimes  referred  to  want  of  good  faith,  as  in  or- 

'  in  due  course  of  trade,'    sometimes  dinary  cases  it  appears  to  be.    StQl  it 

(see  Ricker  v.  Ham,  14  Mass.  187, 141)  seems  more  natural  to  refer  it  to  bad 

'not  fictitions ; '  and  it  may  have  stiU  faith, 
other  meanings.    And  it  is  possible  that        '  Ante,  p.  448,  note, 
in  a  case  under  the  declaratory  sec- 
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a  case  the  burden  would  be  upoa  the  person  making  the 
attack.^ 

In  regard  to  the  second  case,  we  have  for  consideration  two 
purchases  for  value ;  of  which  the  first  must  prevail,  under 
the  language  of  the  saving  and  also  under  the  maxim  above 
quoted,  unless  the  second  was  made  without  notice.  There 
cannot  be  two  successive  purchases  from  the  same  person  of 
the  legal  estate ;  one  of  the  two  purchases  must  have  been 
of  an  equitable  estate,  and  the  purchase  of  the  legal  estate  for 
value  without  notice  will  prevail.  If  then  the  former  estate, 
though  purchased  for  value,  is  equitable  and  the  second  legal, 
the  latter  will  prevail ;  if  both  were  equitable,  ^  qui  prior  in 
tempore  prior  in  jure,'  unless  possibly  it  appear  that  the 
second  equitable  purchaser  had  no  notice  of  the  prior  equity.' 
If  the  former  estate  was  legal,  the  second  must  be  equitable, 
and  the  former,  being  for  value,  must  prevail  both  at  law  and 
in  equity. 

The  third  case  applies  to  both  the  preceding  cases ;  it  is  the 
case  of  an  attacking  purchaser  whose  purchase  was  effected 
by  an  inadequate  consideration.  Unless  the  recent  authori- 
ties touching  the  saving  of  the  statute,  that  is,  touching  what 
constitutes  a  sufficient  consideration  in  the  case  of  a  prior  con- 
veyance as  e.  g.  a  settlement,  —  unless  these  authorities  have 
overruled  those  which  proceeded  upon  the  declaratory  section 
of  the  statute,  inadequacy  in  the  purchase  may  be  so  great  as 
to  show  bad  faith  and  thus  prevent  the  purchaser  from  over- 
turning the  prior  voluntary  estate.  In  a  case^  often  cited 
Lord  Eldon,  following  Lord  Mansfield,^  said  that  if  the  sub- 
sequent estate  in  question  was  purchased  ^at  a  third  part 

1  See  Humphreys  9.  Penaam,  1  Mylne  geneTally  declared  role.    As  to  that  rale 

&  C.  680  ;  Scott  v.  Scott,  4  H.  L.  Cas.  see  an  article  in  1  Harv.  L.  Rev.  1. 

1066,  1086.  *  Metcalfe  v.  Falvertoft,  1  Yes.  k  B. 

'  See  a  case  of  French  v,  Hope,  Pump  180. 

Court,  vol.  4,  p.  168,  coram  Kekewich^  *  Doe  d.   Watson  r.   Routledgo,  2 

J.  apparently  denying  Parker  v,  Clarke,  Cowp.  705,  denied  on  another  point  in 

80  Beav.  64,  which  states  the  old  and  Doe  d.  Otley  v.  Manning,  9  East,  59. 
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of  its  value'  the  purchaser  could  not  prevail  over  the  vol- 
untary settlement.^  And  so  again  where  the  prior  estate, 
although  purchased  for  value,  was  not  the  legal  estate,  the 
subsequent  purchase  may  have  been  made  for  such  inadequacy 
as  to  show  bad  faith,  thus  preventing  the  purchaser,  as  before, 
from  succeeding. 

§  4.  Against  what  the  Statute  givis  Pbotection  :  *  Pub- 

POSE  AND  Intent  to  deceive.' 

The  language  of  the  statute  of  27th  Elizabeth  differs  slightly 
from  that  of  the  13th  Elizabeth,  on  the  point  of  fraud.  The 
preamble  of  the  statute  of  27th  Elizabeth  speaks  of  alienations 
^  meant  or  intended  by  the  parties  that  so  make  the  same  to 
be  fraudulent  and  covinous,  of  purpose  and  intent  to  deceive 
such  as  have  purchased  or  shall  purchase  the  same,  or  else  by 
the  secret  intent  of  the  parties  the  same  to  be  to  their  own 
proper  use ;'  and  then  for  remedy  'of  such  fraudulent, feigned, 
and  covinous  conveyances '  the  enactment  is  made. 

The  language  of  the  preamble,  which  for  convenience  may 
be  abridged  to  ^  purpose  and  intent  to  deceive,'  taken  with  the 
object  of  the  whole  statute,  for  a  long  time  appears  to  have 
given  trouble  to  the  courts.  It  was  seen  from  the  first  that 
it  would  be  fatal  to  what  was  to  be  accomplished  by  the  law 
if  ^  purpose  and  intent  to  deceive '  should  be  taken  in  the  ordi- 
nary popular  sense ;  and  accordingly,  from  the  first,  that  sense 
was  rejected,  and  from  the  same  moment  the  words  became 
words  of  art,  though  of  inexact  sense.  It  took  more  than  two 
centuries  to  fix  finally  their  meaning,  the  only  thing  thereto- 

^  See  also  Doe  d.  Pany  v.  James,  16  sell  the  same  to  G.     A  uow  snirenders 

East,  212  ;  Doe  d.  Sweetland  v,  Web-  the  lands  to  B  on  limitations,  differing 

ber,  I  Ad.  &  £.  7S8,  742.  from  the  terms  of  the  articles,  to  A  and 

In  saits  for  specific  performance  in-  wife,  and  the  heirs  of  their  bodies,  re- 
adequacy  on  the  plaintiff's  side  is  a  mainder  to  A  in  fee.  C  now  prays  for 
well-known  bar  to  recovery.  A  agrpes  specific  performance,  which  is  refused 
by  articles  to  sell  copyholds  to  B,  who  for  inadequacy.  Underwood  v,  Hitch- 
for  inadequate  consideration  agrees  to  cox,  1  Yes.  279.  • 


\ 
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fore  agreed  being  that  the  words  must  not  be  understood  to 
mean  intent  in  the  mind  to  defraud.  Before  the  decision  of  a 
famous  case^  in  the  time  of  Lord  Ellenborough,  to  be  stated 
presently,  the  courts  had  fluctuated  somewhat  between  hold* 
ing  that  a  voluntary  alienation  of  an  estate  followed  by  an 
alienation  of  it  to  another  for  valuable  consideration  was  abso- 
lutely fraudulent  or  only  prima  facie  fraudulent,  in  contem- 
plation of  law.^  This,  it  should  be  observed,  was  the  state  of 
things  at  the  time  of  the  separation  of  this  country  from  Great 
Britain.^ 

In  this  state  of  things  the  case^  referred  to  went  before 
Lord  EUenborough  and  the  other  judges  of  the  King's  Bench, 

1  Doe  d.  Otley  v.  Manning,  9  East,  veyancc  at  first,  and  should  be  intended 

59  (1807).  fraudulent  at  the  beginning. 

*  Among  the  decisions  treating  the         So  in  Townshend  v,  Windham,  sn- 

case  as  one  of  absolute  fraud  see  Wood-  pra,   Lord  Hardwicke  said  :  '  On  the 

ie's  Case,  cited  in  Colville  v,  Parker,  27tb  of  Elizabeth  every  voluntary  con- 

Cro.  Jac  158  (1608) ;  White  v,  Hus-  veyance  made,  when  afterwards  there  is 

sey,  Prec.  Ch.  14  (1690) ;  Gardiner  v.  a  subsequent  [sic]  conveyance  made  for 

Painter,  Cas.  t.  King,  65  (1726)  ;  Ton-  valuable  consideration,  though  no  fraud 

kins  V,   Ennis,    1   Eq.  Cas.  Abr.   884  in  that  voluntary  conveyance,  nor  the 

(1727) ;  White  ».  Sansom,  8  Atk.  412  penon  making  it  at  all  indebted,  yet  the 

(1746) ;  Townshend  v.  Windham,  2  Yes.  determinations  are  that  such  mere  vol- 

10  (1750).     Among  those  treating  it  as  untary  conveyance  is  void  at  law  by  the 

only  prima  facie  evidence  of  fraud  see  subsequent  purchase  for  valuable  con- 

Bovy's  Case,  Ventr.  198  (1672)  ;  Jen-  sideration.* 

kins  V.  Kemishe,  or  Keymis,  Hard.  898  ;         On  the  other  hand  it  had  been  said 

8.  c.  1   Lev.   150  (1665);  Lavender  v,  by  Lord  Hale  in  Bovy's  Case,  supra, 

BUckstone, 2  Lev.  146  (1676) ,  Garth  v.  that  'though  every  voluntary  convey- 

Mois,  1  Keb.  486  (1664);  Style,  446;  Doe  ance  carries  an  evidence  of  fraud,  yet  it 

d.  Watson  v.  Routledge,  2  Cowp.  705  is  not  upon  that  account  only  always  to 

(1777).     Some  other  cases  on  both  sides  be  reckoned  fraudulent  or  to  be  avoided 

are  mentioned  by  Lord  EUenborougli  in  by  a  purchaser  for  a  valuable  consid- 

Doe  d.  Otley  ».  Manning,  supra.  eration.'    And  in  the  case  in  Style  Lord 

In  Woodie's  Case,  supra,  it  was  held  Rolle,  going  stUl  further,  said  that  *  a 
that  an  assignment  of  a  lease  of  lands,  voluntary  conveyance  upon  consider- 
by  one  quasi  in  jointure,  to  his  wife,  he  ation  of  natural  affection  hath  no  badge 
taking  the  profits  and  afterwards  selling  of  fraud  unless  he  who  makes  it  be  in- 
it  without  notice,  was  within  the  stat-  debted  at  the  time  or  in  treaty  for  the 
nte,  though  not  made  in  trust  to  be  sale  of  the  lands.* 
revoked,  nor  with  any  clause  of  revoca-  *  Cathcart  v,  Robinson,  5  Peters,  268. 
•ion  ;  because  it  was  a  voluntary  con-        *  Doe  d.  Otley  v,  Manninic  9  East,  59. 


§  4.]  CONSTBUCTION  OF  THE  STATUTE,  687 

in  the  year  1807,  for  decision.  The  action  was  ejectment,  by 
a  purchaser  for  valuable  consideration,  with  notice,  of  lands 
which  had  before  been  made  the  subject  of  a  voluntary  set- 
tlement by  the  same  grantors,  but  without  any  fraudulent 
purpose  as  a  matter  of  fact.  The  plaintiff  prevailed ;  Lord 
Ellenborough  declaring,  upon  a  i*eview  of  the  authorities,  that 
the  weight  of  authority,  and  the  better  view  as  well,  gave  the 
case  to  the  plaintiff.  The  law,  it  was  now  declared, '  presumed 
fraud  without  admitting  such  presumption  to  be  contradicted ; ' 
and  it  was  deemed  ^  more  fit,  upon  the  whole,  that  a  voluntary 
grantee  should  be  disappointed  than  that  a  fair  purchaser 
should  be  defrauded/  This  decision  has  never  since  been  de- 
parted from.* 

The  reason  for  laying  such  stress  upon  the  legal  effect  of 
a  voluntary  conveyance  followed  by  a  conveyance  for  value  is 
found  in  the  fact  that  the  plaintiff  was  a  purchaser  with  no- 
tice, and  that  many  estates  had  been  made  in  the  same  way ; 
it  wajs  now  deemed  undesirable  to  unsettle  such  dispositions,^ 
and  it  was  therefore  deemed  necessary  to  hold  that  the  notice 
under  which  the  purchase  for  value  was  made  was  notice  of 
an  absolutely  fraudulent  transaction  and  hence  was  of  no  ef- 
fect.*   This  however  was  not  without  an  expression  of  regret 

^  Daking  v.  Whimper,  26  Beav.  568  ;  calty  to  persuade  myself  that  the  words 

Doe  d.  Newman  v.  Rusham,  17  Q.  B.  of  the  statute  warranted  or  that  the  pur^ 

728  ;  Trowell  v,  Shenton,  8  Ch.  D.  S18  ;  pose  of  it  required  such  a  construction. 

£x  parte  Hillman,  10  Ch.  D.  622  ;  Dol-  .  .  .  But  it  is  essential  to  the  security 

phin  V,  Aylward,  L.  R.  4  H.  L.  486  ;  of  property  that  the  rule  should  be  ad* 

Mackie  v.  Haberton,  9  App.  Cas.  337  ;  hered  to  when  settled/ 
Mullins  V.  Guilfoyle,  2  L.  R.  Ir.  95;  Lee         *  It  had  so  been  held  before.    Sen- 

V.  Mathews,  6  L.  R.  Ir.  530.  house  v,  Earle,  1  Amb.  285,  Lord  Hard- 

«  Evelyn  v.  Templar,  2  Bro.  C.  C.  148  wicke ;  Evelyn  v.  Templar,  supra. 
(1787).  Lord  Thurlow  :  'Although  it  In  Evelyn  v.  Templar  a  voluntary 
would  have  been  as  well  at  first  if  the  settlor  had  in  the  settlement  reserved 
voluntary  settlement  had  not  been  a  power  of  sale,  but  had  cove- 
thought  so  little  of,  yet  the  rule  was  nanted  that  the  purchase-money  should 
such,  and  so  many  estates  stand  upon  be  paid  to  the  trustees  of  the  settle* 
it  that  it  cannot  be  shaken.'  See  also  ment.  With  notice  of  this  covenant  a 
Buckle  V,  Mitchell,  18  Yes.  100  (1812).  purchaser  paid  his  money  to  the  settlor, 
Sir  Wm.  Grant :  '  I  have  great  diffi-  who  died  insolvent.    On  a  bUl  by  his 
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on  the  part  of  Lord  Ellenborough,  which  manj  other  judges, 
English  and  American,  have  repeated.^ 

And  lest  the  rule  itself  might  hare  a  dangerous  tendencj, 
lest  it  might  tend  to  unsettle  the  fundamental  doctrine  that 
fraud  must  be  found  in  the  act  which  is  declared  fraudulent, 
and  that  an  innocent  act  could  not  afterwards,  retroactively, 
be  made  fraudulent  by  a  transaction  in  no  way  connected  with 
it;  —  to  prevent  any  such  inference  the  decision  by  Lord 
Ellenborough  has  been  explained,  in  accordance  with  his 
lordship's  own  intimation,  by  a  fiction.  And  that  is  to  this 
effect :  By  selling  the  property  afterwards  for  value,  the  seller 
so  entirely  repudiates  the  former  voluntary  alienation,  and 
shows  his  intention  to  sell,  that  it  shall  be  taken  conclusively 
against  him  and  the  first  grantee  that  such  intention  existed 
when  he  made  the  first  estate,  and  that  it  was  made  in  order 
to  defeat  the  purchaser.^ 

children  claiming  under  the  settlement  In  re  Barker,  44  L.  J.  Ch.  487,  Jessel, 

it  was  held  that  there  had  been  no  mis-  M.  R. ;    Doe  d.   Otley  v.  Manning,  9 

application  of  the  porchaae-money,  be-  East,  59  (where  Lord  Ellenborough  aaid 

cause  the  settlement  was  fraudulent  as  that '  it  was  a  just  presumption  of  law 

to  the  purchaser.     That  is,  the  volun-  that  such  voluntary   conveyance  .  .  . 

teers  have  no  equity  in  the  purchase-  if  coupled  with  a  subsequent  sale,  was 

money.    Daking  v.  Whimper,  26  Beav.  meant  to    defraud   those  who  should 

568  ;  In  re  Walhampton,  26  Ch.  D.  391.  afterwards  become  purchasers  for  a  val- 

^  Pulvertoft  V.   Pulvertoft,  18  Ves.  uable  consideration');  Evelyn  c,  Tem- 

84,  Lord  Eldon ;    Buckle  v.   Mitchell,  plar,  2  Bro.   C.   C.   148  ;  Cathcart  v, 

ib.  100,  Sir  Wm.  Grant ;  Doe  d.  New-  Robinson,  5  Peters,  263,  Marshall,  C.  J. 

man  v.  Rusham,  17  Q.   B.  723,  Lord  Jessel,  M.  R.  :  '  The  doctrine  bdng 

Campbell  ;  Bayspoole  v,  Collins,  K  R.  that,  however  honest,  as  this  was  (for 

6  Ch.  228,  Lord  Hatherley  ;  Rosher  v,  in  truth  it  was  an  attempt  to  repair  the 

Williams,  L.  R.  20  Eq.   210,  Malins,  consequences  of  a  dishonest  act,  by  the 

v.  C.  ;  Ex  parte  Hillman,  10  Ch.  D.  person  who  had  committed  it),  yet  in 

622,  Jessel,  M.  R.  ;   Sterry  v,  Arden,  contemplation  of  law  the  person  who 

1  Johns.   Ch.   261,   Chancellor  Kent;  has  executed  the  voluntary  deed,  and 

8.  0.  12  Johns.  536  ;  Cathcart  v,  Robin-  at  anytime  afterguards  conveys  away  the 

son,  5  Peters,  268,  Chief  Justice  Mar-  estate,  although  he  gives  notice  to  the 

shall ;  and  other  cases.    See  also  the  purchaser  of  the  voluntary   deed,    is 

earlier  case  of  Doe  d.  Bothell  v.  Martyr,  presumed  to  have  had  in  his  mind,  at 

1  Bos.  &  P.  N.  R.  332.  the  time  of   executing  the  voluntary 

'  Lord  Campbell,  C.  J.  in  Doe  d.  deed,  a  fraudulent  intent,  that  is,  an 

Newman  v,  Rusham,  17  Q.    B.   723  ;  intent   to    cheat    the    purchaser   who 
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This  fiction  appears  indeed  to  be  an  attempt  to  explain  the 
words  of  the  statute  in  accordance  with  the  popular  meaning 
of  the  word  'fraud;'  but  the  answer  to  that  suggestion  is 
given  by  what  the  courts  have  uniformly  done.  They  have 
from  the  first  refused  to  hear  evidence  of  want  of  any  per- 
sonal intention  to  defraud ;  and  that  too  as  well  when  hold* 
ing,  in  earlier  times,  that  the  making  a  voluntary  conveyance 
was  presumptive  evidence  of  fraud  as  since  the  time  of  Lord 
Ellenborough,  for  the  very  object  of  the  presumption  was  to 
prevent  the  grantor  and  the  grantee  in  the  voluntary  aliena- 
tion from  showing  the  absence  of  any  intention  to  defraud. 
In  almost  every  case  the  fact,  if  admissible,  could  be  shown ; 
and  the  statute  would  be  defeated.^  The  conveyance,  if  it  was 
to  stand,  must  be  explained  and  made  good  in  some  other 
way.  In  view  of  all  this  it  would  seem  to  be  the  better  way 
to  say  directly,  what  is  true,  that  the  words  of  the  statute  are 
words  of  art ;  then  it  will  not  be  necessary  to  find  intention 
where  intention  is  not.^ 

But  the  case  may  well  be  explained  upon  the  actual  facts 

bought  the  estate  afterwards  with  notice         Referring  to  some  of  the  early  cases 

of  the  voluntary  deed  and  of  the  whole  in  which  conveyances  had  been  decided, 

of   the   transaction.*      In   re  Barker,  'on  evidence  given  at  the  bar,*  to  be 

supra.  fraudulent,  or  in  which  the  jury  had 

Where  there  has  been  personal  fraud  been  directed  on  evidence,  Lord  Ellen- 

lapse  of  time,  it  has  been  held,  will  not  borough    in    Doe   v.    Manning   says : 

bar  a  purchaser  with  notice.     Alden  v.  '  They  are  not  inconsistent  with  the 

Gregory,   2  Eden,  280.     Lord  Korth-  possibility  of  juries  having  been  di- 

ington  :  *  The  next  question  is,  whether  rected  what  ought  to  be  their  conelitsion 

delay  will  purge  a  fraud.     Never,  while  in  point  of  law,  from  the  facts  given  in 

I  sit  here.'    See  Wballey  v,  Whalley,  1  evidence,  if  the  jury  should  find  them 

Mer.  436.  to  be  true  ;  for  fraud  and  covin  is  al- 

^  Even    of  anything    short   of  the  ways  a  qtiestion  of  law  ;  it  is  the  Judg^ 

absolute  presumption    Lord    EUenbor-  mejit  of  law  on  facts  and  intents.*    The 

ough  says  that  *  a  different  construction  italics  are  Lord  £llenborough*s.    And 

would  have  so  narrowed  the  operation  similar  language  has  been  used  by  an 

of  the  statute  as  to  leave  the  persons  able   American   judge,    Chief  Justice 

meant  to  be  protected  by  it  subject  to  Buffi u,  in  Gregory  v,  Perkins,  4  Dev. 

almost  all  the  mischiefs  intended  to  be  60,  68,  ante,  p.  262,  note, 
guarded  against.'    Doe  d.  Otley  v,  Man-         '  Further  see  chapter  16. 
ning,  9  East,  59. 
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as  consistent  with  the  fundamental  idea  of  fraud ;  the  Tolun- 
tary  conveyance  was  under  the  circumstances,  towards  third 
persons,  deceptive  if  not  fictitious ;  the  settlor  has  continued 
in  the  enjoyment  and  exercise  (not  of  possession  merely,  for 
that  would  not  be  enough  in  a  matter  of  land,  but  of)  owner- 
ship ;  it  might  be  said  of  him  as  was  said  of  a  feoffor  in  a 
case  ^  heretofore  mentioned,  *  he  continually  took  the  profits 
of  the  lands  contained  in  the  deed ; '  he  has  presumably  re- 
tained the  title  deeds;  and  finally  as  owner,  with  the  title 
deeds  in  his  hands,  he  has  assumed  to  sell  the  estate.  That 
makes  a  case  of  fraud  in  a  yery  common  form,^  whether  it  be 
treated  as  an  absolute  or  only  (as  in  this  country)  as  a  prima 
facie  case.  The  resort  to  relation  is  unnecessary ;  there  may 
have  been  no  personal  intention  to  defraud,  but  there  was 
wliat  would  or  might  have  been  such  intention  in  the  average 
man.  The  real  difficulty  is  in  declaring  that  notice  shall  not 
affect  the  subsequent  purchaser.* 

So  strong  however  is  the  position  of  the  buyer  that  equity 
itself  will  aid  him  against  the  Tolunteer,  notwithstanding 
the  fact  of  notice ;  equity  will  still  give  specific  perform- 
ance at  the  instance  of  one  who  for  value  has  contracted  to 
buy  the  estate  voluntarily  conveyed.*  Nor  indeed  will  equity 
put  anything  in  the  way  of  the  seller^s  execution  of  his  con- 
tract to  convey.  In  a  leading  case  ^  before  Lord  Eldon  the 
wife  of  the  vendor,  in  whose  favor  the  vendor  had  made  a  fair 
though  voluntary  provision  out  of  his  lands,  sought  after- 
wards to  have  her  husband  restrained  from  selling  the  estate 
to  a  purchaser  for  value  with  notice,  and  failed.^ 

^  Dyer,  294  b,  ante,  pp.  148,  144,  Clarke  «.  Willott,  L.  R.  7  Ex.  818 ; 

note.  Peter  v.  NieoU,  L.  R.  11  £q.  891; 

<  Comp.  ante,  p.  210.  Drew  v,  Martin,  1  Hem.  &  M.  180. 

*  See  the  language  of  Sir  Wm.  Orant         ^  Pnlvertoft  v,  Pulyertoft,  supra. 

in  Buckle  v.  MitcheU,  18  Ves.  100.  «  Lord  Eldon  at  first  granted  the  in- 

*  Pulvertoft  V,  Pulvertoft,  18  Yes.    junction,  but  immediately  'felt  yeiy 
84  ;    Smith  v.   Garland,  2  Mer.  128 ;    uneasy,  as  having  taken  a  step  that 
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But  equity  will  not  further  encourage  the  double- 
vendor  ;  it  will  not  decree  specific  performance,  in  hi 
of  a  contract  to  buy  the  estate,  unless  indeed  the  bu 
dares  that  he  is  willing  to  complete  the  contract  if 
title  can  be  made.^    The  main  proposition  was  decid 
case  '  before  Sir  Wm.  Grant,  already  cited ;  *  the  C 
Equity  remains  neutral  with  respect  to '  the  sale  in 
case.     More  than  this,  the  contract-buyer  is  not  mere 
tied  to  refuse  to  complete  the  purchase,  he  can  so  far 
ate  the  contract  because  of  the  voluntary  conveyance 
recover  back  a  deposit  he  may  have  made  for  bindii 
bargain.^    In  the  case  cited,  which  was  a  suit  of  that  \ 
was  held  that  the  defendant  could  not  make  a  good  titl 
because  the  voluntary  conveyance  might  have  been  mad 
in  the  mean  time  by  a  consideration  operating  ex  post 
so  that  its  invalidity  depended  upon  doubtful  facts ;  ai 
ondly  because  the  defendant  could  not  compel  the  plaii 
concur  with  him  in  defeating  the  prior  conveyance,  a 
making  good  the  title.    The  defendant  must  be  able  to 
a  good  title  without  the  plaintifiTs  help. 

In  this  country  there  was  much  doubt,  and  some  c< 
of  authority,  before  the  characteristic  legislation  notic 
the  preceding  chapter  and  the  registration  laws ;  whic 
only  put  an  end  to  doubts  but  put  an  end  also,  substan 
to  litigation  under  the  statute.  But  before  this  legis. 
Chancellor  Kent,  and  with  him  the  Court  of  Errors  c 
state,  had  declared  that  the  rule  established  in  Englai 

.  .  .  was  never  More   asked  from  a  and  others,  where  this  court  has  eii 

court   of  justice.'     He  therefore  dis-  articles  against  a  voluntary  settle 

charged  the  iigunction,  and  took  occa-  ^  Peter  v.  Nicolls,  L.  R  11  £< 

sion  to   doubt  a  case   of   Holford  v.  Stuart,  Y.  C.  :  'The  decision  in 

Holford,  1  Ch.  Cas.  216.     If  that  esse,  v.  Garland  applies  only  to  the  c 

the  Lord  Chancellor  said,  '  was  a  deci-  an  unwilling  purchaser.' 

aion  that  this  court  will  not  execute  '  Smith  v.  Garland,  2  Mer.  121 

articles  against  a  voluntary  settlement,  *  Clarke  v.  Willott,  L.   R. 

it  contradicts  a  much  later  case  in  Dick-  818. 

ens.  [Parry  v.  Carwarden,  2  Dick.  644]  *  Ante,  pp.  466  et  seq. 
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Lord  Ellenborough  was  to  be  regarded  as  the  rule  which,  bj 
the  weight  of  authority,  already  prevailed  in  England  at  the 
beginning  of  the  American  revolution,  and  therefore  was  the 
rule  in  this  country.^  This  was  in  the  year  1814.  A  like 
opinion  was  expressed  in  the  year  1821  by  Mr.  Justice  Wash- 
ington in  the  Circuit  Court  of  the  United  States  for  Pennsyl- 
vania,^ and  by  the  Supreme  Court  of  Massachusetts  fifteen 
years  later,^ 

The  question  however  went  to  the  Supreme  Court  of  the 
United  States,  in  a  case  ^  already  cited,  in  the  year  1831 ; 
a  case  which  arose  in  the  District  of  Columbia,  where  the 
statute  of  27th  Elizabeth  was  common  law.  In  that  case 
Chief  Justice  Marshall,  speaking  for  the  court,  took  the  view 
that  at  the  time  of  the  separation  of  the  colonies  the  law  of 
England  was  not  settled ;  and  the  court  considered  that  the 
doctrine  that  a  voluntary  conveyance  was  to  be  deemed  abso- 
lutely fraudulent  against  a  subsequent  conveyance  of  the 
estate  for  value  went  beyond  the  construction  which  prevailed 
at  the  beginning  of  the  revolution.  But  it  was  declared  that 
the  universally  received  doctrine  of  that  time  in  England  had 
gone  as  far  as  this ;  that  a  subsequent  sale,  without  notice, 
by  one  who  had  made  a  voluntary  settlement  of  the  same 
estate  was  presumptive  evidence  of  fraud,  and  that  doctrine 
was  now  followed.  It  is  apprehended  that  that  expresses  the 
view  of  the  profession  generally  in  this  country  at  the  present 
time,  so  far  as  attention  is  ever  directed  to  the  subject.^ 

The  rule  does  not  however  let  in  evidence  of  want  of  pur- 
pose to  defraud  the  purchaser;  the  presumption  is  one  of 
policy,  raised  for  the  purpose  of  excluding  such   evidence. 

1  Sterry   v.    Arden,  1    Johns.   Ch.         *  Gathcart  v.  Bobinson,  6    Peten, 

261 ;  8.  0.  12  Johns.  686.  268. 

3  Den  d.  Ridgeway  v.  Underwood,  4         *  The  English  role  as  to  the  want  of 

Wash.  C.  C.  129.  effect  of  notice  is  denied  in  Hndnal  v. 

«  Clapp  V.  Leatherhec,  18  Pick.  181,  Wilder,    i  McCord,   294  ;  Hnntera  «. 

187  (1836).     See  also  Bicker  v.  Ham,  White,  8  Gratt.  26  ;  Bank  of  Alexan- 

14  Mass.  187  (1817).  driav.  Patton,  1  Bob.  (Va.)  491. 
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Accordingly  in  the  case  before  Chief  Justice  Marshall  the  in- 
quiry whether  the  presumption  should  stand  or  not  was  not 
directed  to  the  state  of  mind  of  the  settlor,  but  to  the  circum- 
stances accompanying  and  following  the  settlement,  which,  it 
may  be  added,  were  considered  to  have  confirmed  the  pre- 
sumption of  law.  It  is  safe  to  conclude  that  in  this  country 
as  well  as  in  England  the  words  ^  purpose  and  intent  to  de- 
ceive,' and  the  corresponding  words  in  our  special  legislation, 
are  technical  and  are  not  to  be  understood  in  the  popular 
sense,^  except  in  transactions  ^  naturally  innocent.' ' 

§  5.  The  Saving  :  Valuable  Consideration. 

This  brings  us  to  the  saving  (contained  in  section  4)  of 
purchasers  for  ^  good,'  i.  e.  valuable,  consideration  and  ^  bona 
fide.'  As  we  have  already  remarked,  valuable  consideration 
in  this  part  of  the  statute  calls  for  special  examination; 
towards,  and  for  the  protection  of,  the  prior  estate,  which  the 
purchaser  declares  was  voluntary,  the  courts  have  in  recent 
times  shown  a  very  marked  tenderness.  They  have  shown  a 
disposition  to  depart  somewhat  from  the  meaning  attached  to 
^  valuable  consideration '  under  the  other  statute  and  from  its 
meaning  in  general  in  the  law  of  contracts ;  this  disposition 
being  manifested  in  the  way  of  extension.  There  is  no  sharply 
defined  departure ;  the  case  can  only  be  called  a  disposition 
to  depart. 

The  reason  for  tlys  inclination  to  extend  the  meaning  of 
the  term  ^  valuable '  is  found  in  the  rather  severe  construction, 
noticed  in  the  preceding  section,  which  the  English  courts 
have  felt  it  necessary  or  desirable  to  adopt  in  the  construction 
of  the  declaratory  section  of  the  statute.    That  section  has 

^  In  some  of  onr  cases  the  meaning  Gardner  v.  Boothe,  81  Ala.  186  ;  An- 

of   the  coart  in  regard  to  fraadulent  derson  v.  Etter,  102  Ind.  115.     But  if 

intent  in  snch  transactions  is  left  in  that  is  the  meaning,  they  are  against 

doaht»  though  apparently  the  meaning  the  current  of  authority, 
is  that  the  intent  must  he  personal.         >  Comp.  ante,  pp.  888-888. 
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nothing  to  say  of  notice ;  nor  has  any  other  section  which  re- 
fers to  the  purchasers  designated  in  that  one.  And  so  it  is 
that  from  the  time  of  Lord  Ellenborough  it  has  always  been 
held  that  notice  or  knowledge,  on  the  part  of  the  purchaser,  of 
the  prior  voluntary  alienation  will  not  bar  his  right.  It  is  for 
this  reason  that  the  courts  encourage  those  claiming  under 
the  prior  estate  to  lay  hold  of  anything,  especially  of  anything 
capable  of  being  treated  as  a  valuable  consideration,  that  may 
help  to  save  them. 

There  are  two  or  three  recent  authorities  which  will  serve 
to  show  this  extension  of  the  meaning  of  valuable  considera- 
tion, under  the  statute  of  27th  Elizabeth.  In  these  cases  the 
alienee  has  undertaken  to  do  something  upon  or  in  relation  to 
the  estate,  ^  in  consideration '  of  the  alienation,  where,  under 
the  statute  of  18th  Elizabeth,  there  would  pretty  clearly  be  want- 
ing a  valuable  consideration.^  In  the  first  of  the  cases  ^  to  be 
referred  to  the  court  indeed  refused  to  treat  the  consideration 
as  valuable,  but  it  came  near  the  line  and  the  modem  exten- 
sion of  the  doctrine  was  particularly  spoken  of.  There  had 
been  a  deed  of  the  whole  of  the  grantor's  estate,  voluntary 
unless  it  was  for  value  by  reason  of  a  covenant  on  the  part 
of  the  grantee  to  build  a  house  on  the  land  under  certain  cir- 
cumstances, and  within  a  certain  time,  but  without  any  pro- 
vision for  defeasance  in  case  the  covenant  should  not  be 
performed. 

Now  the  very  fact  that  such  a  case,  and  this  was  not  the 
first  of  the  kind,^  could  have  occupied,  as  it  did  occupy,  the 
serious  attention  of  the  court  shows  the  pressure  of  the  state 
of  the  law  relating  to  this  statute ;  the  case  could  not  have 
been  arguable  under  the  statute  of  ISth  Elizabeth.  It  was 
however  earnestly  argued  that  the  doctrine  of  valuable  con- 
sideration had  become  extended  far  enough  to  protect  the 

1  Ante,  pp.  446-450.  >  Townend  v,  Toker,  L.  R.  1  Ch. 

*  Bosher  v.  WUliama,  L.  B.  20  Eq.  446,  on  authority  of  which  Bosher  % 
210.  Williama  wm  decided. 
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prior  grantee  even  in  Buch  a  case ;  and  though  the  court  re- 
fused to  adopt  tills  view,  it  was  admitted  that  the  doctrine  of 
consideration  had  been  extended  under  this  statute.  ^  The 
modem  decisions,'  said  Vice-Chancellor  Malins,  a  very  able 
judge,  ^may  be  considered  as  having  to  a  considerable  extent 
qualified  the  old  rule  of  the  court.'  And  this  he  now  empha- 
sized by  declaring  the  rule  of  law  to  be  as  follows :  If  upon 
the  occasion  of  executing  what  is  called  a  voluntary  settle- 
ment (the  meaning  of  which  is  there  explained)  it  turns  out 
that,  instead  of  being  purely  voluntary,  any  consideration  what- 
ever was  paid  or  given,  or  any  benefit  rendered  to  the  grantor, 
even  such  as  an  agreement  to  relieve  the  grantor  from  the 
immediate  payment  of  a  debt,^  the  court  will  anxiously  lay 
hold  of  any  circumstances  constituting  a  consideration  mov- 
ing from  the  grantee  to  the  grantor  to  take  the  case  out  of 
the  category  of  voluntary  settlements.^  This  too  was  said 
after  comment  upon  the  severity  of  the  construction  of  the 
statute  in  regard  to  notice. 

A  case  ^  often  cited  was  referred  to  by  the  court  as  one  of 
the  modem  authorities  which  had  extended  the  rule  of  law. 
An  aunt  had  proposed  to  her  nephew  that  he  should  take  a 
larger  house  than  the  one  he  was  occupying,  and  that  she 
should  come  and  live  with  him,  she  contributing  towards  the 
household  expenses.  The  nephew  agreed  provided  that  the 
aunt,  who  was  seised  of  lands  in  fee  subject  to  mortgages, 
would  settle  her  estate  in  his  favor  on  her  death ;  which  she 
assented  to  and  did ;  and  the  nephew  covenanted  to  indem- 
nify her  from  liability  for  interest  on  the  mortgages,  except 
for  her  lifetime.  The  larger  house  was  accordingly  taken, 
and  the  aunt  came  and  lived  for  considerable  time  with  her 
nephew.    Afterwards  she  left  him  and  agreed  to  sell  the  es- 

^  As,  be  says,  in  Bayspoole  v,  Collins,         '  The  italics  are  the  present  writer's. 
L.  R.  6  Ch.  228,  supra.    That  would         *  Townend  v,  Toker,  L..R.  1  Ch. 
not  be  enough  under  13  Eliz.    See  ante,     446. 
p.  447,  note. 

VOL.  n.  —  36 


646  OmCUMVENTION.  [chap.  XXI. 

tate  to  a  purchaser  for  valuable  consideration.  It  was  held, 
on  a  bill  by  the  purchaser  for  specific  performance  that  the 
settlement  was  for  value,  as  being  founded  upon  a  bargain.^ 
But  this  case  would  probably  be  accepted  as  a  general  expo- 
sition of  consideration,  for  there  was  no  thought  of  a  gift; 
the  transaction  was  a  bargain  from  beginning  to  end.^ 

The  next  case  *  to  be  referred  to  is  however  more  conclusive ; 
it  is  one  which,  for  that  reason,  has  attracted  much  attention, 
and  has  almost  always  ^  been  treated  as  a  case  peculiar  to  the 
statute  of  27th  Elizabeth.  In  that  case  the  alienation  attacked 
by  the  purchaser  was  an  assignment  of  leasehold  property, 
voluntary  unless  the  fact  that  the  assignee  assumed  the  cove- 
nants of  the  lease  made  it  for  value ;  which,  according  to  the 
current  of  authority,  would  not  have  had  such  effect  under  the 
statute  of  13th  Elizabeth.^  But  the  Court  of  Appeal  now  held 
that  the  assignment  was  for  valuable  consideration  and  re- 
fused to  disturb  the  transaction.  And  this  decision,  though 
criticised  or  limited  to  its  own  facts,^  in  cases  arising  under 
the  other  statute,  has  been  distinctly  approved  in  later  deci- 
sions, by  the  same  court,  on  the  27th  of  Elizabeth.^ 

In  the  case  referred  to,  Sir  George  Jessel,  M.  B.,  who  had 
not  been  of  the  court  which  decided  the  matter  of  the  assign- 
ment of  the  leasehold  estate,  now  said  that  the  rule  that  vol- 
untary conveyances  were  fraudulent  against  purchasers  with 

1  Turner,  L.  J.:    'The  question  is,  *  There  is  a  single  exception  in  Har- 

whether  the  transaction  was  one  of  bar-  ris  v.  Tubb,  42  Ch.  D.  79,  before  a  single 

gain   or  of  gift  merely,  and  I  am  of  judge.    See  ante,  p.  446,  note, 

opinion  that  there  was    consideration  ^  See  the  cases  cited  ante,  p.  446. 

for  this  settlement,  and  that  the  case  *  See  ante,  p.  446,  note.     Price  o. 

is  one  of  bargain  and  not  of  gift  merely.  Jenkins  was  denied  in  Lee  v.  Mathewa, 

The  settlement  purports  to  be  made  in  6  L.  R.  Ir.  530,  C.  A.  reversing  ib.  167» 

consideration,  not  of  natural  love  and  and  Gardiner  v,  Gardiner,  12  Ir.  C.  L. 

affection,  but  of  the  covenants  contained  665,  followed.    Lee  v.  Mat-hews  arose 

in  it  on  the  part  of  P.  C.  Toker,'  the  upon  the  Irish  statute  corresponding  to 

nephew.  27   Eliz.     See  also  Holmes,  Common 

>  See  ante,  pp.  446,  447.  Law,  293. 

*  Price  V.  Jenkins,  5  Ch.  D.  619  i  ?  Ex  parte  Hillman,  10  Ch.  D.  622, 

affirming  4  Ch.  D.  488.  C.  A. 
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notice  was  judge-made  law,  and  the  judge-made  law 
later  decision  in  question  ^  had  corrected  the  former  a 
was  then  possible.  Here  now  had  been  an  opportunity  t 
the  extension  of  the  docti*ine  of  consideration;  on  ti 
trary  it  was  approved,  but  on  the  ground,  it  should 
observed,  that  the  decision  was  intended  to  correct,  ai 
possible,  the  construction  which  had  been  adopted  in 
to  the  statute  of  27th  Elizabeth.  The  Irish  courts  h; 
fused  to  make  the  advance.' 

This  caution  ought  then  to  be  observed ;  to  wit,  it 
not  be  taken,  as  yet,  that  the  courts  of  England  have 
enlarged  the  whole  doctrine  of  valuable  consideration 
to  make  that  a  valuable  consideration,  which  under  the  i 
of  13th  Elizabeth,  and  in  contracts  generally,  has  no 
far  been  regarded  as  valuable.    The  reason  for  extendi 
rule  has  been  very  urgent  in  the  case  of  the  prior  taker 
the  statute  of  27th  Elizabeth ;  in  other  situations  it 
work  serious  mischief  to  treat  the  extension  as  inten< 
be  general. 

The  same  rules  will  apply  for  or  against  the  taker  i 
prior  estate  in  regard  to  the  incidents  and  modes  of  cri 
a  valuable  consideration  as  would  apply  to  the  subse 
purchaser,  or  as  would  apply  to  a  purchaser  under  the  8 
of  13th  Elizabeth.  Thus  a  postnuptial  settlement  can]i 
connected  with  a  parol  antenuptial  contract  to  mak 
settlement  valuable.^  So  where  the  promise  was  made 
infant,  and  the  postnuptial  conveyance  was  made  bj 
after  he  came  of  age ;  to  connect  the  two,  so  as  to  mal 
conveyance '  rest  upon  value,  there  must  have  been  a 
ratification.^    Again  the  law  requires  the  same  mauifes 

^  Price  V,  Jenkins,  snpra.  C.  A.,  overraling  Barkworth  v, 

>  Lee  V.  Mathews,  6  L.  R.  Ir.  580,  4  Drew.  1  ;  ante,  p.  184,  note, 
snpra,  p.  546,  note.  ^  TroweU  v,  Shenton,  supra. 

«  Trowell  v.  Shenton,  8  Ch.  D.  818, 
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of  intention  to  connect  the  two  transactions,  and  thus  save 
the  prior  estate,  as  would  be  required  for  a  purchaser  under 
the  other  statute.^  The  same  persons  too  are  within  the  con- 
sideration of  a  marriage  contract  under  the  present  statute  as 
under  the  statute  of  13th  Elizabeth ;  indeed  it  is  under  the 
present  statute  that  the  discussion  of  the  subject  has  chiefly 
taken  place.^ 

It  has  sometimes  happened  that  a  settlement  made  for 
valuable  consideration  has  failed  by  reason  of  some  law  of 
the  place  where  the  lands  lie,  and  that  afterwards  the  settlor 
or  settlors  have  conveved  the  lands  to  another  for  value ;  in 
such  a  case  what  are  the  rights,  if  any,  of  those  intended  by 
the  settlement,  especially  where  the  subsequent  purchaser  has 
taken  with  notice  ?  In  a  case  ^  before  Sir  John  Leach,  M.  B. 
it  appeared  that  a  settlement  had  been  made  under  order  of 
court  of  a  female  ward,  upon  her  marriage,  for  the  benefit  of 
herself  and  the  children  of  the  marriage,  of  lands  in  Dema- 
rara,  of  which  the  wife  had  been  seised  in  fee.  The  lands 
were  afterwards  mortgaged  by  the  husband  and  wife  to  one 
who  had  notice  of  the  settlement.  By  the  law  of  Demarara 
the  settlement  was  a  nullity.  In  a  contest  with  the  mort- 
gagee touching  the  wife's  rights  it  was  held  that  her  equity, 
as  being  entitled  to  a  settlement  such  as  had  been  made,  was 
against  her  husband  personally,  to  claim  an  equivalent,  and 
did  not  attach  to  the  estate ;  the  mortgagee  was  not  affected 
by  that  equity,  and  therefore  prevailed. 

1  Cracknall  v,  Janson,  11  Ch.  D.  1 ;  to  rest.    The  following  are  some  of  the 

In  re  Barker,  44  L.  J.  Ch.  487 ;  ante,  earlier  cases :   Newstead  v.  Searles,  1 

p.  485.  Atk.  265  ;  Clayton  v.  Wilton,  6  Maule 

«  The  cases  of  chief  importance  are  &  S.  67,  n9te  ;  Pulvertoft  v.  Pulvertoft, 

Ckrke  v.  Wright,  6  Hurl.  &  N.  849,  18  Ves.  84,  92 ;  Doe  d.  Baverstock  v, 

Ex.  Ch.;  8.  0.  as  Dickenson  v.  Wright,  Rolfe,  8  Ad.  &  E.  650 ;  Ford  v.  Stuart, 

5  Hurl,  k  N.  401  ;  Gale  v.  Gale,  6  Ch.  15  Beav.  493.    The  subject  is  presented 

D.  144  ;  Mackie  v.  Haberton,  9  App.  ante,  pp.  479  et  seq. 
Cas.  837.     The   last-named  case  has        *  Martin  v.  Martin,  2  Buss.  &  M. 

probably  put  the  doubts  on  the  subject  507. 
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Volunteers  are  never,  in  any  right  of  their  own,  within  the 
saving  of  the  statute.  They  cannot  have  the  grantor  re- 
strained from  selling ;  ^  they  have  no  equity  to  the  purchase- 
money  received  upon  the  subsequent  sale  of  the  estate,  even 
though  the  grantor  may  have  covenanted  to  lay  out  the  same 
for  their  benefit.^  Indirectly  however  a  volunteer,  when 
associated  with  a  purchaser  for  value  in  the  alienation,  may 
have,  and  sometimes  even  call  for,  protection.  The  purchaser 
for  value  coald  have  a  contract  for  the  sale  specifically  en- 
forced, and  the  result  would  inure  to  the  proper  benefit  of  his 
volunteer  associate.^ 

And  the  case  cited  shows  that  he  may  have  substantive 
relief,  in  a  contest  with  the  grantor's  heir.  In  that  case  a 
husband  and  wife  had  bought  lands,  the  former  purchasing 
for  value,  the  latter  being  a  volunteer.  The  husband  dying 
before  the  purchase-price  was  fully  paid,  a  contest  arose  be- 
tween the  widow  and  the  heir ;  the  heir  claiming  the  land  by 
descent,  the  widow  claiming  it  under  the  purchase  and  in- 
sisting that  payment  of  what  still  was  due  should  be  made 
out  of  the  husband's  personal  estate.  The  decision  was  in 
favor  of  the  widow.^  Of  course  the  case  cited  had  nothing 
to  do  with  the  statute  of  27th  Elizabeth ;  its  only  significance 
in' that  respect  lies  in  the  fact  that  it  shows,  indirectly,  if  any 
authority  is  needed  for  the  point,  that  a  volunteer  associated 
with  a  purchaser  for  value  cannot  be  deprived  of  the  benefit 
of  the  estate  by  a  subsequent  purchase  of  the  same  for 
value. 

1  Pulvertoft  V.  Pulvertoft,  18  Ves.  *  Drew  o.   MartiD,   2  Hem.  k  K. 

84  ;  Smith  r.  Garland,  2  Mer.  123.   See  180. 

infra,  p.  650.  *  Wood,  V.  C. :  *  Although  the  wife, 

^  £ve]yn  v.  Templar,  2  Bro.  C.  C.  heing  a  mere  volunteer,  could  not  com- 

148 ;    Daking  v.  Whimper,    26  Beav.  pel  specific  performance,  still  the  ven- 

568 ;    In  re   Walhampton,  26  Ch.   D.  dors  could  enforce  payment  from  the 

391.     See  infra,   p.   550.     The  cove-  hushond's  estate,  and  when  they  had 

nanters  would  have  had  a  right  of  ac-  done  so,  the  conveyance  would  have  to 

tion  against  the  settlor  on  his  covenant,  he  made  to  the  wife  surviving.* 
hut  he  had  died  insolvent. 
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But  while  a  volunteer  under  ordinarj  circumstances  is  not 
within  any  protection  of  the  statute,  still  his  situation  is  one 
which  the  courts  will  not  permit  to  be  abused.  His  right  to 
the  estate  can  be  disturbed,  not  as  the  grantor  or  the  pur- 
chaser wills,  —  far  from  it ;  but  only  in  the  way  and  to  the 
extent  permitted  by  the  statute.  Thus  a  subsequent  mortgage 
overturns  the  voluntary  alienation  only  to  the  extent  of 
what  is  due ;  further  the  mortgagee  cannot  claim.  A  settles 
Blackacre  voluntarily,  and  afterwards  mortgages  the  estate 
to  B.  Later  A  mortgages  Whiteacre,  and  this  mortgage  also 
becomes  vested  in  B.  The  court  will  not  permit  B  to  con- 
solidate the  two  mortgages  against  the  beneficiaries  of  the 
settlement,  so  as  to  burden  the  estate  with  the  second  debt.^ 

The  case  just  cited  affords  another  illustration  of  the  prop- 
osition that  the  statute  does  not  permit  the  grantor  to  disturb 
the  voluntary  alienation  further  than  may  be  necessary  for 
the  purposes  of  the  law.  After  having  mortgaged  his  estates 
in  fee,  A  settles  the  same  voluntarily  to  grantees  to  uses,  to 
hold  subject  to  the  mortgage  and  to  a  power  of  raising  a  sum 
of  money,  to  his  own  use  for  life,  with  certain  remainders. 
The  mortgage  contained  a  power  of  sale,  which  the  mortgagee 
afterwards  exercised;  and,  after  having  satisfaction  of  his 
debt  out  of  the  money  realized,  he  paid  the  rest  into  court. 
The  question  now  was  raised  whether  the  settlor  or  the 
persons  claiming  under  the  settlement  were  entitled  to  the 

1  In  re  Walhampton,  26  Ch.  D.  891.  makes  a  voUmtary  settlemeut  fraudulent 
Kay,  J.:  'It  is  true  that  a  volantary  and  void  as  agaiust  a  subsequent  pur- 
settlement  is  void  as  against  a  subse-  chaser,  but  it  on)y  makes  it  void  to 
quent  mortgagee  to  the  extent  of  the  the  extent  of  the  purchaser's  interest 
mortgage.     But  because  that  mortgagee  therein.' 

afterwards  obtains  from  the  mortgagor         So  where  W  made  a  voluntary  settle- 

another  security,  is  he  to  be  allowed  to  ment  containing  a  power  of  revocation, 

consolidate  his  two  securities  so  as  to  and  afterwards  made  his  will  confirming 

throw  on  the  estate  subject  to  the  set-  the  settlement,  and  later  mortgaged  tlie 

tlement  any  part  of  the  sum  which  may  property,  it  was  lield  that  the  mortgage 

be  owing  to  him  beyond  that  originally  revoked  the  will  and  settlement  pro 

charged  thereon  ?  .  .  .  The  statute  of  tanto  only.    Perkins  r.  Walker,  1  Vem. 

Eliziibeth  gives  him  no  such  power.     It  97  ;  Thome  v.  Thome,  ib.  141. 
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fund.  Had  the  sale  been  made  by  the  settlor  under  authority 
given  to  him,  it  is  clear  from  what  has  been  said,  and  it  was 
conceded,  that  the  fund  would  have  belonged  to  the  settlor ; 
a  volunteer  has  ordinarily  no  equity  to  the  purchase-money.^ 
And  it  was  argued  that  this  case  fell  within  that  rule ;  the 
sale  had  entirely  destroyed  the  setflement ;  and  it  must  be 
treated  as  if  it  had  been  made  by  the  settlor.  But  the  court 
denied  this  view,  treating  the  proceeds  of  the  sale  by  the 
mortgagor  as  an  interest  in  the  hereditaments,  and  therefore 
as  belonging  to  the  persons  entitled  under  the  settlement. 
The  statute  of  27th  Elizabeth  in  reality  did  not  apply  to  such 
a  case ;  the  sale  was  not  by  the  settlor  nor  under  any  power 
reserved  to  him.^ 

§  6.  The  Saving  Continued  :   Good  Faith. 

The  saving  of  the  4th  section  of  the  statute  is  in  favor  not 
of  purchasers  for  value  but  of  purchasers  for  value  ^  and  bona 
fide/  What  is  the  meaning  of  ^  bona  fide '  in  this  part  of  the 
statute  ?  ^  Obviously  it  does  not  mean  *  without  notice,*  be- 
cause m  ordinary  cases  the  estate  referred  to  is  prior  to  the 

1  Sapra,  p.  649.  r.  Aylward,  L.  R.  4  H.  L.  486,  499, 
^  Kay,  J.:  'But  suppose  a  donor,  where  Lord  Cran worth  had  affirmed  the 
having  nothing  but  a  share  of  the  pro-  doctrine  that  a  settlor  could  not  invali- 
ceeds  of  certain  real  estate  which  was  date  his  voluntary  deed  except  by  a  sub- 
subject  to  a  power  of  sale  vested  in  sequent  disposition  by  himself  for  value, 
another  person,  were  to  grant  by  deed  and  only  to  the  extent  of  that  disposi- 
all  his  interest  in  that  real  estate  to  tion  ;  and  Hales  v.  Cox,  32  Beav.  118, 
a  volunteer,  and  that  subsequently  the  was  mentioned,  in  which  *  that  doctrine 
power  of  sale  was  exercised.  I  appre-  was  carried  so  far  that  it  was  held  that 
hend  that  his  share  of  the  proceeds  persons  claiming  under  such  a  settle- 
would  before  the  sale  be  correctly  de-  ment  had  a  right  to  marshal  the  mort- 
scribed  as  an  interest  in  the  heredita-  gagees  of  the  estate  under  a  subsequent 
ments,  and  that  such  a  grant  would  mortgage  which  included  other  prop- 
be  perfectly  good  and  valid  as  between  erty.*  Donaldson  r.  Donaldson,  Kay, 
him  and  the  grantee.  At  the  time  of  718,  and  Kekewich  v.  Manning,  1  De  G. 
making  the  grant  it  was  as  complete  a  M.  &  G.  176,  were  also  referred  to. 
transfer  of  his  interest  as  he  was  capable  >  On  the  term  in  general  see  ante,  p. 
of  effecting.'  683,  note. 
The  learned  judge  referred  to  Dolphin 
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one  which  is  alleged  to  have  overturned  it ;  ^  and  if  subsequent, 
we  have  seen  that  notice  is  immaterial.  The  term  appears 
to  refer  to  either  of  two  classes  of  cases  ;  first,  alienations 
made,  though  for  value,  with  an  actual  view  of  defeating  a 
subsequent  sale ;  secondly,  alienations  professedly  on  valuable 
consideration,  but  fictitious  in  that  respect 

Of  the  first  of  these  cases  the  books  contain  but  few  ex- 
emplifications.^ The  principle  however  seems  clear  enough ; 
if  an  alienation,  though  for  valine,  is  made  and  taken  with  a 
view  of  defeating  a  subsequent  sale  for  value,  it  is  right  and 
appears  to  be  within  the  obvious  meaning  of  the  statute,  that 
towards  the  subsequent  buyer  it  should  be  of  no  force. 
Among  other  cases  there  is  a  case  ^  of  the  English  Common 
Pleas,  of  quare  impedit  by  a  subsequent  purchaser,  after  a 
conveyance  of  the  estate  by  the  same  grantor  to  his  son  for 
value,  in  which  Chief  Justice  Mansfield  said  that  the  plaintiff 
might  have  replied  fraud  m  the  father  and  have  gone  to  issue 
thereon. 

Suppose  however  that  the  prior  alienation  was  made  and 
taken,  not  with  a  view  to  another  alienation  of  the  same  es- 
tate, but  with  ^  intent  to  delay,  hinder,  or  defraud '  the  grant- 
or's creditors,^  but  that  afterwards  the  same  gi*antor  sells  and 
conveys  it  again  for  value  to  another ;  will  the  purchaser  be 
entitled  to  the  estate  in  a  contest  either  with  the  first  grantee 
or  with  the  grantor's  creditors  ?  This  question  received  much 
consideration  in  a  case  ^  before  the  Supreme  Court  of  Michi- 
gan. In  that  case  a  debtor  had  conveyed  lands  in  trust  for 
the  benefit  of  his  creditors,  by  an  assignment  which  was  f  raud- 


1  The  saving  itself,  it  should  be  no-  haps  however  referring  only  to  fraud  in 

ticed,  relates  to  the  ^grwr  of  the  two  the  statement  of  the  consideration), 
estates.  '  Hill  v,  Exeter,  supra. 

«  Hill  V.  Exeter,  2  Taunt.  69 ;  Bur-         *  The  statute  of  27th  Eliabeth,  un- 

reVs  Case,  6  Coke,  72  ;  Doe  d.  Newman  like  the  other,  does  not  require  that  the 

V.  Rusham,  17  Q.  B.  723  ;  Doe  d.  Rich-  grantor  should  be  a  debtor.    "Walker  v. 

ardsv.  Lewis,  11 C.  B.  1085,1069 ;  Scott  Burrows,  1  Atk.  94. 
V,  Scott,  4  H.  L.  Cas.  1065,  1086  (per-         •  Fox  v.  WUlia,  1  Mich.  821. 
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ulent.  Afterwards  he  mortgaged  part  of  the  same  1 
a  creditor  who  had  notice  of  the  assignment,  and  w] 
sought  to  have  the  assignment  set  aside  as  in  fraud 
rights  as  B,purehaseT.  It  was  conceded  that  had  he  tal 
other  course  he  could  have  prevailed,  as  a  creditor ;  I 
court,  reversing  the  decree  of  the  Chancellor,^  held  tl 
assignment  was  not  absolutely  void,  and  was  a  fraui 
upon  creditors  suing  or  claiming  in  the  way  of  cre< 
hence  the  bill  could  not  be  maintained. 

With  the  exception  of  a  recent  decision^  to  the  same 
in  Mississippi,  this  is  almost  the  only  case  in  which  the  { 
question  has  clearly  been  argued  by  the  courts ;  but  the 
not  a  few  cases  which  m  fact  are  opposed  to  it.  The 
of  the  time  of  Coke,  to  which  reference  has  already  been 
is  one  of  them,  apparently.  There  the  father  appears  t( 
assigned  the  lease  in  fraud  of  his  creditors,  still  retainin 
trol  as  owner ;  and  no  doubt  has  ever  been  suggested  th 
later  conveyance  properly  avoided  the  assignment,  thou 
we  have  seen,  the  case  has  often  been  before  the  courts, 
there  are  other  English  cases  which  support  the  decision 

In  this  country  there  are  at  least  two  decisions  ^  by  < 
of  high  authority,  the  one  by  inference,  the  other  direct 
posed  to  the  Michigan  case.    The  first  of  these  is  a  ct 

^  Walk.  Ch.  585,  as  Fox  v,  Clark.  subsequent  purchaser,  but  beca 

'  Prestidge  v.  Cooper,  54  Miss.  74.  settlement  was  for  value,  othei 

See  also  Anderson  v.  Etter,  102  Ind.  had  been  doubly  invalid  ;  Lloyd 

115.    But  this  case  appears  to  fall  short  wood,  3  De  G.  ft  J.  614,  where 

of  the  doctrine  of  the  Michigan  case.  sequent  mortgagee  prevailed  ov( 

*  Burrel's  Case,  6  Coke,  72,  ante,  p.  mortgagees  who  allowed  the  mo 
580.  to  retain  tHe  title  deeds  and  to 

*  Lavender  v,  Blackstone,  2  Lev.  trate  a  fraud  with  them  upon  othi 
146 ;  8.  c.  8  Keb.  526  and  826.  On  itors  (see  Arry-Herrick  v.  At 
another  point,  not  on  this,  this  case  2  De  G.  &  J.  21;  Clarke  v.  I 
was  denied  by  Jessel,  M.  R.  in  Trowell  21  Ch.  D.  124). 

V.  Shenton,  8  Ch.  D.  818.    The  case  is         *  Cathcart  v.    Robinson,   5 

stated,  ante,  p.  890.     See  also  Teynham  263;  Clapp  v.   Leatherbee,    18 

V.  Mullins,  1  Mod.  119,  where  the  set*  181.     See  also  Anderson  v.  £tt( 

tlement  was  indeed  upheld  against  the  Ind.  115. 
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the  Supreme  Court  of  the  United  States.  C  conveyed  all  or 
nearly  all  of  his  lands  and  personalty  by  voluntary  deed  to 
W,  in  trust  for  C's  wife,  but  continued  thereafter  to  act  as 
owner  of  it,  as  in  the  case  just  mentioned,  having  among  other 
things  offered  parts  of  the  land  for  sale ;  and  finally  he  does 
agree  for  value  to  make  sale  to  B,  of  lauds  contained  in  the 
deed  to  W.  The  facts,  in  the  opinion  of  the  court,  showed 
personal  fraud  in  the  grantor  at  the  time  of  the  original  trans- 
action ;  and  that  fraud  was  in  part  at  least  a  fraud  upon  cred- 
itors, for  it  is  stated  by  the  court  as  'worthy  of  observation' 
that  a  request  had  been  made  to  W  to  assign  back  a  certain 
large  claim  conveyed  to  him, '  for  the  purpose  of  paying  debts 
contracted  by  C 

In  the  second  case  ^  it  appeared  that  the  holder  of  a  mort- 
gage of  land  had  assigned  it  voluntarily  for  the  purpose  of 
avoiding  an  expected  judgment  against  him  in  a  suit  pending. 
His  death  having  now  occurred,  his  administrator  conveyed 
the  mortgaged  premises  for  value  to  a  bona  fide  purchaser ; 
and  the  purchase  was  held  to  have  avoided  the  prior  assign- 
ment, on  the  ground  of  meditated  fraud,  on  the  part  of  the 
assignor,  against  a  creditor.  The  case  was  argued  by  coun- 
sel of  great  repute,  one  of  them  afterwards  a  very  distin- 
guished judge  of  the  Supreme  Court  of  the  United  States;^ 
but  the  point  argued  was  that  the  person  intended  by  the 
fraud  was  not  a  creditor,  and  little  appears  to  have  been  said 
in  regard  to  the  point  that  the  second  grantee  was  not  a  credi- 
tor.3  It  appears  to  have  been  taken  for  granted  that  that 
made  no  difference ;  and  the  court  expressly  declared  the  as- 
signment fraudulent;  though  a  creditor  had  been  intended, 
and  *  therefore  void  as  to  subsequent  purchasers '  under  the 
27th  of  Elizabeth. 


^  Clappv.  Leatherbee,  supra.  client  'did  not  claim  to  be  a  creditor, 

*  Hon.  B.  R.  Curtis.  and  the  allegation  that  the  conveyance 

*  The  repoii:  only  shows  that  Leland  was  made  to  defraud  creditors  was  not 
for  the  second  grantee  said  that  his  a  material  part  of  the  issoe.' 


§  6.]         CONSTKUCTION  OF  THE  STATUTE. 

As  a  matter  of  statutory  construction  the  questioi 
tended  with  difficulties  that  might  not  otherwise  arise, 
language  of  statute  is  fixed ;  at  all  events  it  is  fixed 
case.    And  the  language  of  the  statute  of  13th  Elizabe'i 
the  effect  that  the  alienations  mentioned  are  to  be  tre 
void  only  against  the  persons  hindered,  delayed,  or  defi 
that  is,  in  the  words  of  the  preamble,  ^  creditors  and  ol 
and  that  the  word  '  others '  was  understood  not  to  inclu 
chasers,  the  passing  of  the  statute  of  27th  Elizabeth  inc 
If  then  the  case  rested  entirely  upon  the  earlier  of  t 
statutes,  it  would  be  extremely  difficult  to  say  that  pure 
could  avoid  conveyances  made  in  fraud  of  creditors.    Bu 
is  a  passage  in  the  preamble  of  the  later  statute  which 
what  alters  the  case.    It  is  there  recited  that  alienation 
being  made  to  deceive  purchasers,  or  to  the  end  that,  * 
secret  intent  of  the  parties,  the  same  be  to  their  own 
use ;  *  and  then,  *  for  remedy  of  .  .  .  such  fraudulent ' 
tions  the  enactment  of  the  statute  was  made.    Now 
fraudulent  conveyances  of  debtors  are  generally  with  * 
of  the  parties '  that  *  the  same  be  to  their  own  prope: 
more  or  less,  it  is  at  least  arguable,  upon  the  language 
English  statute,  which  is  common  law  in  some  of  our  g 
that  purchasers  may  have  the  benefit  of  it.     Besides  it 
be  strongly  urged  that  a  purchaser  for  value  in  gooc 
would  be  within  the  saving  of  section  4. 

Perhaps  the  true  view  to  be  taken  is  this;  not  th; 
prior  conveyance  (in  fraud  of  creditors)  is  absolutely  v< 
as  to  leave  the  way  clear  for  the  later  sale,  —  that  ( 
would  not  be  true  ;*  but  that  the  purchaser  finds  the  g 
in  the  exercise  of  ownership  as  if  nothing  had  been  don 
the  facts  then  or  afterwards  brought  to  light,  the  badg 
presumptions  of  fraud,  indicating  that  the  conveyance  w; 
orable  only  show  that  notice,  if  there  be  notice,  is  noi 

^  So  in  the  District  of  Colambia.        '  Ante,  pp^  550,  551. 
Cathcart  v.  Robinson,  5  Peters,  263. 
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an  unlawful  transaction.^  The  purchaser  therefore  may  safelj 
pay  his  money  without  stopping  to  inquire  whether  this  un- 
lawful transaction  was  entered  into  to  defraud  creditors  or  to 
defraud  purchasers,^  as  clearly  would  be  true  in  the  purchase 
of  chattels.'  If  this  view  is  correct,  it  follows  that  creditors 
of  the  grantor  could  not  overturn  the  purchase  for  value.  The 
question  deserves  the  further  consideration  of  the  courts. 

The  other  class  of  cases  referred  to  at  the  beginning  of  the 
present  section  was  alienations  professedly  on  valuable  con- 
sideration, but  fictitious  in  that  respect.^  That  makes  a  plain 
subject  for  the  operation  of  the  statute ;  but  what  makes  the 
transaction  fictitious  and  so  of  bad  faith  touching  the  con- 
sideration? False  recitals  obviously;^  but  it  was  found  in 
considering  the  saving  of  the  statute  of  13th  Elizabeth  that 
inadequacy  of  consideration  might  be  such  as  to  show  bad 
faith,  —  is  the  same  true  in  the  saving  of  the  present 
statute  ? 

The  answer  is  in  the  negative;  and  nowhere  is  the  desire 
of  the  courts  more  conspicuous  to  protect  the  claimants  under 
the  prior  impeached  estate  than  here.  In  some  of  the  recent 
authorities  the  extension  of  the  rules  of  law  to  meet  the  case 
is  expressly  mentioned.  In  a  late  decision  ^  of  the  Court  of 
Chancery,  on  appeal,  a  question  of  priority  of  a  mortgage 
over  an  earlier  voluntary  conveyance  arose.  A,  being  owner 
of  a  freehold  estate  worth,  above  incumbrance,  £1,300,  was 
induced  by  B  to  make  a  settlement  of  the  same  in  favor  of 
his,  A's,  wife  and  children ;  B  undertaking,  by  way  of  induce- 
ment or  consideration,  to  advance  £150  to  A  on  his  promis- 

^  Cathcart  v.  Robinson,  supra.  *  Infra,  p.  562. 

^  Suppose  that  in  the  case  in  Dyer,         *  MuUins  v,  Guilfoyle,  2  L.  R.  Ir. 

294  b,  pi.  8  (the  first  case  on  18th  Eliz.)  95,  Palles,  C.  B. 
the  defrauding  debtor  had  sold  the  estate         *  lb. 

to  a  purchaser  for  value,  without  notice         *  Bayspoole  v.  Collins,  L.  R.  6  Ch. 

of  the  creditor's  proceeding,  is  it  likely  228. 
that  the  purchase  could  have  been  up- 
set by  the  creditor  ? 
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Bory  note,  to  enable  A  to  meet  arrears  of  interest  due  on  the 
incombrance  resting  upon  the  estate  in  question.  A  after* 
wards  made,  for  value  newly  given,  the  mortgage  now  in 
question.  It  was  held  that  the  settlement  was  entitled  to 
priority  over  the  mortgage,  and  this  though  only  a  small 
portion  of  the  £150  had  been  paid  over  to  A. 

It  is  safe  to  say,  at  least  upon  American  authority,  that 
such  a  result  could  not  have  come  about  had  the  question 
arisen  upon  the  13th  of  Elizabeth,^  —  on  the  claim  of  a  cred- 
itor instead  of  a  purchaser.  And  it  is  fair  inference  from 
the  language  of  the  court  that  the  case  was  considered  as 
resting  upon  the  peculiar  construction  which  had  been  given 
to  the  statute  of  27th  Elizabeth.  Lord  Hatherley  remarked 
upon  what  he  deemed  the  unsatisfactory  state  of  the  law 
touching  settlements,  to  wit,  that  a  person  with  full  and  dis- 
tinct knowledge  of  a  voluntary  settlement  could  yet  purchase 
the  estate  and  overthrow  the  settlement.  And  what  the 
settlor  himself  could  not  do  directly,  he  could  do  indirectly 
by  sale.  And  now,  said  his  lordship,  he  would  not  say  that 
the  mode  by  which  the  courts  had  ^  attempted  to  remedy 
some  of  the  evils  of  this  state  of  the  law,  namely,  by  holding 
that  a  small  and  inadequate  consideration  is  sufficient  to 
support  such  a  settlement  under  the  statute  of  Elizabeth  has 
diminished  the  extent  of  the  mischief.'  ^  And  as  further  in- 
dicating that  this  was  a  new  and  special  doctrine,  Lord 
Hatherley  remarked  that  the  solicitor  who  drew  the  settle- 
ment, though  doubtless  a  very  good  lawyer,  proBably  did  not 
know  that  the  undertaking  for  the  advance  of  £150  would 
support  the  settlement,  and  accordingly  had  resorted  to 
certain  shifts  to  make  the  appearance  of  a  sufficient 
consideration. 

^  Or  upon  the  declaratory  part  of  authorities  are  sufficient  to  show  that 

the  present  statute.    See  ante,  p.  534.  such  a  consideration,  although  merely 

s  'But  so  it  is,'  his  lordship  goes  on  by  way  of  loan  secured  by  a  promts- 

to  say,  '  that  a  very  small  consideration  sory  note,  is  adequate  to  support  such  a 

is  admitted  to  be  sufficient.  .  .  .  The  settlement.' 
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This  case  may  be  supplemented  bj  a  decision  ^  rendered  a 
few  years  later  by  Sir  George  Jessel,  M.  B.  There  had  been 
a  postnuptial  settlement  of  fee  simple  estates,  which  belonged 
to  the  wife,  by  both  husband  and  wife,  to  the  use  of  the  wife 
for  life,  then  to  such  uses  as  she  should  by  will  appoint ;  and 
in  default  of  appointment,  to  the  use  of  her  children,  with 
power  to  the  wife  during  her  lifetime  to  lease,  and  with  power 
of  sale  and  exchange  in  the  trustees  with  her  consent.  This 
was  sustained  against  a  subsequent  mortgage  for  yalue,  as 
being  founded  upon  valuable  consideration.  That  the  aliena- 
tion would  not  be  sustained  against  a  creditor,  in  this  coun- 
try, is  probable,  except  in  so  far  as,  considered  with  reference 
to  the  pecuniary  condition  of  the  grantor,  it  was  deemed 
reasonable ;  for  it  is  generally  held  with  us  that  even  a  re- 
lease of  dower  is  a  valuable  consideration  for  a  conveyance 
by  the  husband,  against  the  claims  of  his  creditors,  only  in  so 
far  as  it  is  reasonable.^ 

But  the  learned  Master  of  the  Rolls  said  that  a  settlement 
was  not  voluntary  (under  this  statute  he  doubtless  meant)  if 
there  was  ^  anything  in  the  shape  of  a  consideration  which 
could  be  called  value.'  Here  there  were  children,  and  the 
husband  therefore  would  on  surviving  be  tenant  by  the  cur- 
tesy ;  this  right  was  now  given  up,  and  also  the  husband's 
right  to  prevent  his  wife  from  aliening  the  estate  during  his 
lifetime.  The  wife's  position  had  also  been  changed.  To 
reacli  the  conclusion  however  the  court  found  several  cases 
in  the  way,  which  must  be  either  distinguished  or  doubted ; 
and  indeed  they  were  doubted,  a  fact  which  goes  further  to 
show  the  advances  made  upon  the  doctrine  of  valuable  con- 
sideration under  the  present  statute.' 

^  In  re  Foster,  6  Ch.  D.  87.  disposes  of  it  thus  :  '  The  point  that 

*  Ante,  p.  481.  the  hosband  ga^e  value  was  not  aligned 

'  The  decision  of  the  court  in  Good-  at  all.    In  fact  the  points  as  to  giving 

right  V,  Moses,  2  W.  Black.  1019,  De  up  the  life  estate  and  as  to  his  parting 

Grey,  C.  J.  appears  to  have  been  di-  with  his  control  over  the  alienation  of 

rectly  contra.    The  Master  of  the  Bolla  the  estate  were  not  argued.'    Another 
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The  decision  was  finally  rested  upon  two  recent  cas< 
before  Lord  Romilly,  the  other  before  Vice  Chancellor  ] 
the  latter  then   pending  on  appeal  but  shortly  afte 
affirmed.    Speaking  of  the  first  of  these,  the  Master 
Rolls  said  that  Lord  Romilly  had  held  that  the  conv 
attacked  was  for  value.    ^The  husband  gave  up  somt 
very  little,  but  he  gave  up  his  chance  no  doubt  of  an 
during  the  coverture  •  .  .  and  an  estate  by  the  cv 
And  referring  to  the  second  case  ^  the  rule  there  laid  dc 
Vice  Chancellor  Bacon,  as  follows,  was  adopted  :  If  hi 
and  wife,  each  of  them  having  interests,  no  matter  how 
or  of  what  degree,  or  of  what  quality,  come  to  an  agre 
which  is  afterwards  embodied  in  a  settlement,  thai 
bargain  between  husband  and  wife,  founded    on  va 
consideration.^ 

This  last  proposition  appears  to  bring  the  case  round 
doctrine  of  valuable  consideration  inter  partes ;  perh 
goes  still  further.     Gross  inadequacy,  between  the  coe, 

case  in  the  way  was  Carrie  v.  Nind,  1  children  had  been  bom.     It  ^ 

Mylne  k  C.  17,  which  the  Master  of  the  that  the  settlement  was  yoluntti 

Rolls  conld  not  understand  or  follow*  the  mortgagee  prevailed.   Bacon, 

Still  another   case  was  Butterfield  v,  'The  question    therefore    is,   cl 

Heath,  15  Bear.  408,  by  Lord  RomiUy.  hnaband  give  up  anything  ?    It 

That  case  he   considered    contrary  to  he  was  tenant  by  the  curtesy.    B 

Hewison  v,  Negus,  16  Beav.  594,  by  the  pose  the  wife  sells  her  estate,  w 

same  judge.  comes  of  the  husband's  estate 

There  is  another  case  a  few  years  curtesy  I     If  she  mortgages,   a 

later  than  the  decision  by  Sir  Geoige  mortgagee  puts  the  property  up  If 

Jessel,  which,  it  seems,  would  need  to  who  can  interfere  with  his  right 

be  distinguished.     Shurmur  v.   Sedg-  tainly  not  the  husband.  .  .  . 

wick,  24  Ch.  D.  597,  Bacon,  V.  C.     In  opinion  he  gave  no  considerat: 

that  case  a  husband  joined  his  wife  in  the  settlement.' 
a  settlement  of  freehold  and  leasehold         ^  Hewison  v.  Negus,  16  Bea 

property  of  which  the  wife  was  seised  affirmed  on  appeal,  22  L.  J.  Cl 

to  her  separate  use.    Both  conveyed  the  Teasdale  v,  Braithwaite,  4  Ch. 

freeholds  to  trustees,  and  the  husband  affirmed  5  Ch.  D.  630. 
alone  the  leaseholds  ;    the   settlement        '  Teasdale  v.  Braithwaite,  suf 
being  partly  in  favor  of  the  husband.         *  This  proposition  was  quoti 

Two  years  afterwards  they  mortgaged  affirmed  on  appeal  from  the  dec! 

the  property  to  secure  a  new  debt ;  no  Bacon,  Y.  C.  5  Ch.  D.  680. 
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ing  parties,  is,  it  is  true,  only  evidence  of  fraud  by  the  better 
rule,^  and  that  may  disappear  upon  an  examination  of  the 
other  facts,  as  it  did  in  the  first  cape  just  cited.  That  is  to 
say,  the  case  taken  altogether  may  show  that  the  contract  was 
entered  into  with  full  purpose,  intelligently,  and  without  de- 
ception or  imposition.  It  would  seem  that  under  the  saving 
of  the  statute  of  27th  Elizabeth  gross  inadequacy,  at  the  pres- 
ent time,  in  the  consideration  for  the  settlement  is  really 
nothing  at  all.  The  cases  already  stated  imply  as  much; 
and  in  one  of  them  it  is  directly  declared  that  the  court 
does  not  enter  into  the  quantum  of  the  consideration.' 

§  7.  State  op  Things  in  this  Country. 

The 'American  law  has  for  many  years  presented  something 
approaching  a  blank  in  regard  to  the  subject  of  the  statute  of 
27th  Elizabeth.'  Any  such  practice  as  that  which  appears  to 
be  not  uncommon  in  England,  of  overturning  voluntary  con- 
veyances of  land  by  subsequent  conveyances  for  value,  was 
wellnigh  smothered  before  it  had  become  prevalent,  by  the 
form  of  statute  generally  adopted  in  this  country  touching 

1  Harrison  v.  Guest,  8  H.  L.    Cas.  26  (1846);  Fox  v.  Willis,  1  Mich.  821 

481,  affirming  6  De  G.  M.  k  G.  424  ;  (1849);  Gardner  v.  Boothe,  31  Ala.  186 

Jones  p.   Gordon,   2  App.   Cas.   616 ;  (1857) ;  McMahon  v.  Allen,  35  N.  Y. 

Earl  V.  Peck,  64  N.  Y.  596.  408(1866);  Alden  v.  Trubee,  44  Conn. 

3  Townend  v,   Toker,  L.  R.  1  Ch.  455  (1876) ;   Prestidge  v.   Cooper,  54 

446,  Turner,  L.  J.  Miss.   74   (1877);    Anderson  v.   Etter, 

s  The  following  list  contains  the  most  102  Ind.  115  (1885). 
important  American  cases  (relating  to  If  however  the  suggestions  of  the 
lands,  the  subject  of  27  Eliz.):  Sterry  text  (supra,  p.  655)  are  well  founded, 
V,  Arden,  1  Johns.  Ch.  261 ;  8.  c.  12  there  is  occasion  still  for  cases  in  this 
Johns.  686  (1814,  1815);  'Ricker  v.  country  of  lands  sold  of  'purpose  and 
Ham,  14  Mass.  187  (1817);  Den  d.  intent  to  deceive '  purchasers,  regardless 
Bidgeway  v.  Underwood,  4  Wash.  C.  C.  of  the  laws  of  registration ;  for  these,  it 
129  (1821);  Cathcart  v.  Robinson,  5  is  to  be  remembered,  do  not  make  law- 
Peters,  268  (1831);  Clapp  v.  Leather-  ful  transactions  which  otherwise  would 
bee,  18  Pick.  131  (1836);  Hudnal  v.  be  unUwful.  Robinson  v,  Elliott,  22 
Wilder,  4  McCord,  294  (1827);  Bank  Wall.  518.  And  of  course  failure  to 
of  Alexandria  v.  Patton,  1  Rob.  (Ya.)  register  might  give  occasion  for  cases 
499  (1843);  Hunters  v.  White,  8  Grett.  of  the  kind. 
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purchasers,  supplemented  as  that  was  by  the  universa 
tration  laws.  The  statutes  relating  to  purchasers 
none  but  purchasers  without  notice ;  and  the  registratii 
fix  notice  of  the  prior  conveyance  upon  the  purchaser, 
these  are  the  chief  matters  of  the  statute  of  27th  Eli 
It  is  seldom  that  a  case  arises  of  an  attempt  to  defeat 
sequent  purchase  where  the  prior  one  is  not  voluntarj 
deed  it  is  seldom  that  the  first  taker  makes  an  attack, 
this  statute,  upon  the  second,  though  the  leading  Am 
case  was  a  case  of  that  kind.^ 

Indirectly  cases  turning  upon  the  statute  occasionally 
but  often  so  indirectly  that  it  is  doubtful  whether  the  8 
is  thought  of  or  deemed  to  apply.  Perhaps  indeed  th 
a  new  growth  of  doctrine  parallel  to  that  of  the  statut 
single  example  may  be  given.  In  a  recent  case^  a  I 
equity  was  filed  against  several  persons.  It  appeared  tl 
March  SO,  1883,  the  plaintiff  corporation  had  recovered 
ment  against  J.  Caldwell ;  attaching  in  that  suit  land  ' 
stood  in  the  name  of  Caldwell's  wife,  on  the  ground  t 
had  been  conveyed  to  her  by  her  husband  in  fraud  c 
creditors.  At  the  time  of  the  attachment  the  land  wai 
ject  to  a  mortgage  made  by  Mrs.  Caldwell  and  held  b 
other  defendant  Clark.  After  the  attachment,  but  befoi 
judgment,  a  second  mortgage  was  made  to  one  Bates,  ^ 
executor  was  also  a  defendant.  Later  Clark  sold  un< 
power  of  sale,  for  breach  of  condition,  satisfied  his  deb 
paid  over  the  surplus,  in  part  to  a  certain  bank  pro 
on  an  earlier  attachment,  the  rest  to  Bates.  Both  Clarl 
Bates  knew  of  the  plaintiff's  action  and  attachment,  tti 
the  plaintiff  had  given  no  notice  of  claim  upon  the  pro< 
of  Clark's  sale.    The  bill  sought  to  charge  Clark  anc 

1  Peny-Henick  v.  Attwood,  2  De  0.         »  Western  Union  TeL  Co.  v. 
k  J.  21,  Lord  Cranworth.  well,  141  Mass.  489. 

'  Sterry  v.  Arden,  1  Johns.  Ch.  261 ; 
8.  c.  12  Johns.  686. 
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executor  of  Bates  for  the  money  paid  to  Bates,  and  it  was 
sustained.^ 

In  this  country  however  the  purposes  of  the  statute  of  Eliz- 
abeth have  generally  been  extended  to  transactions  in  goods 
and  chattels.  A  second  sale  of  a  chattel,  of  which  the  vendor 
has  retai&ed  possession,  without  change,  notwithstanding  his 
former  sale,  will  give  a  good  title,  under  the  statutes,  to  the 
second  purchaser  if  he  buys  without  notice  and  takes  posses- 
sion.^ This  however  is  common  law  doctrine,  and  as  such 
obtains  in  England.  It  differs  in  little  if  anything  from  the 
statute  of  18th  Elizabeth  in  regard  to  creditors ;  that  subject 
has  already  been  disposed  of,  and  it  need  not  be  dwelt  upon 
again  merely  to  show  its  bearing  upon  purchasers.'  One  ob- 
servation however  may  be  made,  namely,  that  it  is  clear  that 
a  purchaser  can  have  the  benefit  of  the  law  in  regard  to  sales 

^  Holmes,  J. :    '  If  the  attachment  Frere,  9  Ch.  D.  668,  573.    And  it  may 

bad  been  an  ordinary  attachment,  in  a  be  asserted  against  privies  taking  the 

snit  against  J.  Caldwell,  of  lands  stand-  fund  with  notice  as  well  as  agunat  the 

ing  in  his  name  subject  to  a  mortgage,  parties  themselves.     Year  Book,  14  H. 

and  if  the  surplus  had  remained  in  the  8,  6,  pL  5,'  and  other  cases  cited, 
hands  of  Clark  at  the  time  this  bill  was         '  The  notice  which  is  sufficient  to 

brought,  it  is  settled  that  the  plaintiff  charge  a  privy  with  a  trust  is  knowledge 

would  have  been  preferred  to  a  subse-  of  it,  actual  or  constructive.     It  is  not 

quent  mortgagee.    Wiggin  v.  Heywood«  necessary  that   the   cestui   que    trust 

118  Mass.  514.  .  .  .  In  a  case  like  Wig-  should  give  that  notice  or  infonn  the 

gin  V.  Heywood  the  plaintiff's  rights  are  assign  that  he  intends  to  insist  upon  his 

founded  on  the  lien  originally  acquired  rights.    Lewin,  Trusts,  7th  ed.  c.  29, 

by  his  attachment,  and  they  date  from  <^  1,  728  et  seq.;   Boureot  v.  Savage, 

that.    It  is  true  that,  as  the  lien  is  gone  L.  R.  2  £q.  184.    We  see  no  reason 

at  law  by  the  sale  of  the  res,  the  substi-  why  more  should  be  required  as  between 

tuted  claim  upon  the  proceeds  has  the  an  attaching  creditor  and  a  recipient  of 

characteristic  infirmities  of  merely  equi-  the  fund  on  wl^ich  he  has  an  equitable 

table  rights.     It  may  be,  as  used  to  be  lien,  or  why,  if  the  recipient  knows  of 

said  of  a  trust,  that  it  is  not  a  "jus  in  the  paramount  attachment,  and  with 

rem,"  and  therefore  may  be  lost  if  the  that  knowledge  chooses  to  accept  tha 

property  is  transferred  for  value  and  fund,  he  should  stand  better  than  a 

without  notice.     But  it  is  attached  to  purchaser  from  a  trustee.    Mead  v.  Or- 

a  specific  fund  in  the  mortgagee's  hands,  rery,  8  Atk.  285,  288.    See  Geoige  9. 

See  Cook  «.  Basley,  123  Mass.  896 ;  Var-  Wood,  9  Allen,  80,  88.* 
num  V.   Meserve,   8  Allen,  158,   160;        *  Baskins  p.  Shannon,  3  Comst.  310; 

Brown  v.  New  Bedford  Institution  for  Hanford  v.  Artcher,  4  Hill,  271. 
Sav.   137  Mass.   262,  266  ;  Talbot  v.         *  Ante,  chapter  18. 
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of  personalty,  though  the  onlj  fraud  in  the  case  was  intended 
against  creditors  of  the  vendor.  The  onlj  question  is,  whether 
he  has  bought  for  value,  without  notice,  from  one  whom  he 
had  proper  legal  ground  to  believe  to  be  the  owner.^ 

m 

^  Aa  to  whftt  will  make  such  a  caaa  aee  anta^  pp.  826-886. 
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IL    EVASION   OP   LAW    BY   PREFERENCE:    INSOL- 
VENCY AND  BANKRUPTCY  LAWS. 


CHAPTER  XXTL 
6EN£BAL  LEGAL  VIEW  OF  OPEN  PREFERENCES. 

§  1.    DlSFAYOB  OF  PbEFERENCB. 

Open  preferences  by  insolvent  debtors,  though  not  under  the 
odium,  naturallj,  of  secret  preferences,^  have  in  this  country 
been  looked  upon  with  disfavor  from  the  beginning ;  we  have 
elsewhere  '  ventured  to  say  that  as  a  matter  of  principle  fhey 
are  of  a  fraudulent  nature.  Chancellor  Kent  long  ago  said 
that  the  right  of  an  insolvent  debtor  to  select  one  creditor  and 
to  exclude  another  produced  results  *  extensively  felt  and 
deeply  deplored ; '  creditors  residing  abroad  or  at  a  distance 
were  usually  neglected;  confidence  was  checked,  and  the 
credit  and  character  of  the  country  suffered.'  Mr.  Justice 
Nelson  followed  this  up  with  stronger  language.  Preference, 
he  said,  was  the  root  of  vice  in  assignments  for  creditors ;  the 
transaction  became  a  mere  pretence ;  property  was  put  into 
the  hands  of  a  friendly  trustee,  and  thus  substantially  secured 
to  the  control  of  the  debtor  long  after  the  law  presumed  that 
it  had  passed  from  him.^    Other  judges  too  have  spoken  in 

1  See  YoL  1,  pp.  203-205.     Secret        *  Riggs  v.   Mnmy,  2   Johns.    Ch. 

preferences  are  more  common  to  compo-  565,  577. 
sitions  than  to  other  transactions.  *  Canningham  v.  Freeborn,  11  VTend. 

3  Ante,  p.  7,  note.  240,  256. 
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similar  condemnation  of  the  practice ;  ^  and  legislatures  have 
spoken  of  it  as  ^  excluding  or  defravding '  other  just  creditors, 

1  Mr.  Senator  Tracy  in  G rover  «.  denying  the  relief  of  oar  Insolvent  Act 
Wakeman,  11  Wend.  187,  218  :  'I  to  each  debtors  as  have  exercised  it  in 
know  that  the  right  of  preference  is  contemplation  of  insolvency.  If  there- 
advocated  by  many  enlightened  jurists,  fore  it  was  a  question  arising  now  for 
on  the  ground  that  the  debtor,  possess*  the  first  time,  whether  an  assignment 
ing  an  intimate  knowledge  of  the  rela-  by  an  insolvent  which  contained  a  pro- 
tive  equities  of  his  creditors,  can  make  vision  securing  a  preference  to  favored 
a  more  just  distribution  than  the  law.  creditors  was  or  was  not  against  the 
But  there  is  apparently  an  inconsist-  policy  of  the  Statute  of  Frauds  [against 
ency  in  the  laws  denying  the  right-  fraudulent  conveyances],  I  should  hesi- 
fulness  of  its  own  rales,  and  in  its  tate  very  much  before  I  decided  that  it 
recognizing  a  difference  between  oUiga*  was  not.' 

tions  which  it  has  already  decided  to  Mr.  Justice  Wright  in  Atkinson  v, 
be  equal.  Besides  it  is  anomalous  that  Jordan,  5  Ohio,  178  :  '  The  practice 
the  law  should  defer  its  own  wisdom  and  among  speculating  traders  of  shattered 
honesty  to  the  wisdom  and  honesty  of  and  desperate  circumstances,  of  ac- 
a  delinquent  party.  The  trae  reason  cumulating  property  upon  credit  with 
why  this  right  of  preference  has  been  a  desire  of  securing  the  means  of  satis- 
allowed  to  the  debtor  is,  that  whilst  the  fying  the  claims  of  confidential  eredi- 
property  is  in  his  hands  unshackled  of  tors,  who  contribute  in  various  ways 
legal  liens  and  incumbrances,  his  power  to  keep  up  the  credit  upon  which 
over  it  is  absolute,  and  as  he  can  dis-  the  property  has  been  procured,  and 
pose  of  it  by  sale  to  any  person,  so  he  then  passing  these  effects  so  procured 
may  dispose  of  it  by  way  of  satisfaction  into  the  hands  of  trustees,  to  be  pro- 
to  any  creditor.  ...  It  is  thought  by  tected  from  legal  process,  and  to  be 
some  that  this  right  of  preference  exhausted  in  satisf3ing  those  preferred 
favors  commercial  enterprise,  by  afford-  claims,  leaving  aU  othet  creditors  with- 
ing  to  those  destitute  of  capital  a  credit  out  a  farthing,  can  hardly  be  justified 
founded  on  the  power  of  securing  con-  on  any  sound  moral  or  legal  principle, 
fidential,  at  the  expense  of  business,  .  .  .  Equity  delights  in  equality,  and 
creditors.  If  this  be  so,  it  is  at  best  it  \a  becoming  a  grave  question  whether 
but  a  poor  argument  in  its  favor  ;  for  it  courts  of  justice  should  longer  counte- 
is  founded  obviously  in  wrong.  The  nance  a  sinking  debtor  in  preferring  one 
facility  of  obtaining  credit  under  such  creditor  to  another  in  the  distribution 
circumstances   is,   in   theory,   nothing  of  his  effects.' 

more   than  a   facility   of   committing         Further  see  Barker  v.  Hall,  13  N.  H. 

fraud,   and  in  practice  it  has  proved  801,  Woods,  J.  ;  Peck  v,   Merrill,  26 

nothing  less.  ...  I  am  satisfied  that  the  Vt  686,  692,  Isham,  J.  ;  Pingree  v, 

experience  of  all  commercial  communi-  Comstock,  18  Pick.  46,  61,  Wilde,  J.  ; 

ties  leads  to  the  conclusion  that  this  Beers  v.  Lyon,  21  Conn.  610,  Hinman, 

power  of  prefem'ng  creditors  is  a  fruit-  J.  ;  Burd  v.  Smith,   4  DalL   76,   88, 

ful  source  of  frauds,  and  in  every  respect  Breckenridge,  J.  ;  Pierson  v.  Manning, 

mischievous  and  unwholesome.  .  .  .  The  2  Mich.  445,  448  ;  Hull  o.  Roane,  22 

legislature  has  discountenanced  it,  by  Ark.  184,  Fairchild,  J. ;  Burrill,  As- 
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and  have  declared  it  ^  contrarj  to  the  first  principles  of  equity 
and  justice/  ^ 

Under  the  influence  of  such  feelings  the  legislatures  of  the 
country  have  proceeded,  in  manj  states,  to  declare  against  the 
practice,  when  resorted  to  in  assignments  for  creditors.  In 
not  a  few  of  the  states  general  assignments  containing  pref- 
erences of  certain  creditors  have  themselres  been  declared 
fraudulent  and  void  bj  statute,  because  of  the  preference.'  In 
as  many  other  states  preferences  in  general  assignments  are 
virtually  forbidden,  though  the  assignments  themselves  are 
not  defeated ;  the  result  being  that  unsecured  creditors  take 
under  the  assignment  upon  an  equal  footing,  regardless  of  any 
preferences,  as  in  a  quasi  insolvency  proceeding.^  And  in 
some  states  the  matter  is  regulated  by  insolvency  laws,^  as  it 
is  in  England  by  the  statutes  of  bankruptcy. 

Indeed  so  strong  is  the  feeling  against  this  practice  of  in- 
solvent debtors  that  it  has  been  declared  by  able  and  high- 
minded  judges,  who  might  well  have  been  heeded  more  than 
they  have  been,  that  the  practice,  when  not  forbidden  by  law, 
should  not  be  countenanced  except  in  cases  of  general  assign- 
ments ;  cases,  that  is  to  say,  in  which  the  debtor  has  turned 
over  all  his  property,  without  reservation,  for  the  benefit  of 
the  creditors.  When  he  has  done  that,  it  was  to  be  con- 
ceded that  the  conmion  law  gave  him  the  right  to  prefer  as 

ugnments,  (  168,  note  ;  Tnrnipeeed  v.  but  brought  together,  they  form  an  on- 

Sdiaefer,  76  6a.  109.  natnial  coalition,  from  which  little  that 

1  Ga.  St  of  Dec.  19,  1818,  pream-  ia  ealataiy  or  honest  can   be  antici- 

ble,  quoted  in  full  in  Burrill,  Awign-  pated.'    Mr.  Senator  Tracy,  in  Grover 

ments,  §  168,  note.  v.  Wakeman,  11  Wend.  187,  218. 

3  BurriU  (Aaaignnienta,  §  165)  men-  *  The  following  states  have  legisla- 
tions no  less  than  eleven  states  in  which  tion  of  that  kind  :  Alabama,  IllinoiB, 
there  has  been  such  legislation,  to  wit :  Indiana,  Kentucky,  Maine,  Minnesota, 
California,  Colorado,  Connecticut,  DeW  Nebraska,  Ohio,  Pennsylvania,  Tennes- 
ware,  Iowa,  Kansas,  New  Hampshire,  see,  and  Yennont  In  New  Jersey  pref- 
Michigan,  Missouri,  and  Oregon.  erences   in   such    cases    are   declared 

'  £ithflr  principle,    that  of  assign-  fraudulent  and  void.    Burrill,  nt  supra, 

ment  or  that  of  preference,  standing  by  *  See  e.  g.  Mass.  Pub.  Sta.  c  157* 

itself,  might  very  well  be  questioned ;  §§  96-99,  infra,  p.  67L 
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he  pleased,  so  long  as  he  retained  no  benefit  or  powers  in  the 
transaction ;  it  mattered  not  that  the  claim  of  a  single  pre- 
ferred creditor  exhausted  the  whole  estate.  But  if  instead 
of  turning  over  the  whole  of  his  estate,  the  debtor  made  but 
a  partial  transfer,  and  in  that  transfer  assumed  to  exercise  a 
right  of  preference  among  those  designated  as  favored,  he  was 
going  too  far,  and  tlie  transaction  was  to  be  treated  as  a 
fraud.^ 

But  that  view  is  disputed,  and  has  not  obtained  the  foot- 
hold it  deserves.^  In  those  states  in  which  statutes  exist 
against  assignments  with  preferences,  it  is  held  that  the  law 
does  not  forbid  the  payment  or  securing  of  particular  cred- 
itors in  the  ordinary  course  of  business.^  In  many  of  the 
states  the  common  law  of  preference  has  not  been  changed.^ 

m 

§  2.  Preference  a  Matter  of  Bankruptcy  Laws. 

The  rule  against  open  preference  is  in  England  and  largely 
in  this  country  a  rule  peculiar  to  statutes  of,  or  in  the 

1  Goodrich  9.  Downs,  6  Hill,  438,  Thomas,  26  N.  J.  124  ;  Van  Waggoner 

489,  Bronson,  J. ;  Barney  r.  Griflin,  2  v.  Moses,  ib.  670  ;  Garritson  v.  Blown, 

Comat.  365,  871,  Bronson,  J. ;  Bnidick  ib.  425 ;  Miller  v.  Conklin,  17  Ga.  480, 

9.  Post,  12  Barb.  168,  175  ;  Rathban  9.  438 ;  Lavender  v.  Thomas,  18  Ga.  668, 

Platner,  18  Barb.  272,  275.  675  ;  Doramoa  v.  O'Hana,  1  Ohio  St. 

s  Wilson  V,  Forsyth,  24  Barb.  105,  45 ;  Bloom  9.  Noggle,  4  Ohio  St.  45 ; 

122;   Grover  9.  Wakeman,  11  Wend.  Harkrader  v.  Leiby,  ib.  602;  Atkinson 

187,  195  (before  Goodrich  9.  Downs,  9.  Tomlinson,  1  Ohio  St  287 ;  Justice 

sapre);  Price  9.  De  Foid,  18  Md.  489 ;  9.   Uhl,   10  Ohio  St.    170;   Grey  9. 

Grey  9.    McCallister,  50    Iowa,   497:  McCallister,  50  Iowa,  497;  Lampoon 

Gmbbs  9.  Morris,  103  Ind.  166  ;  New-  9.  Arnold,  19  Iowa,  479. 
mann  9.  Calamet  &  Hecia  Mining  Co.         As  to  the  distinction  between  assign- 

57  Mich.  97  ;  ante,  p.  271,  note.  ments  and  sales  or  mortgages  see  the 

s  Danforth  9.  Denny,  25  N.  H.  155  ;  cases  cited  ante,  p.  271.   Chicago  Coffin 

Barker  9.  Hall,  13  N.  H.  298  ;  Low  9.  Co.  9.  Maxwell,  70  Wis.  282 ;  Landaner 

Wyman,   8  N.   H.  536  ;  Henahaw  9.  9.  Vietor,  69  Wis.   434 ;   Animan   9. 

Sumner,  23  Pick.  446  ;  Fairbanks  9.  Animan,  71  Iowa,  124 ;  Watterman  i». 

Haynes,  ib.  823  ;  Brown  9.  Porter,  2  Silberberg,    67   Texas,   100 ;  Weil  9. 

Met.  152  ;  Bates  9.  Coe,  10  Conn.  280  Pokck,  30  Fed.  R.  813. 
(but  see  Gen.  Sts.,  Rev.  1875,  p.  378);        *  See  Bnrrill,  §  165.    Bnt  it  is  not 

Tillou  9.  Britton,  4  Halst.  120  ;  Garr  v.  safe  to  make  a  list  of  these,  for  the  nam* 

Hill,  1  Stockt   210»  215?   Moees  9.  her  is  diminiahing. 
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nature  of,  bankrnptcj ;  apart  from  bankmptcyy  insolvency,  or 
the  like  laws,  a  debtor  may  prefer  one  creditor  over  another, 
even  though  with  intent  to  defeat  the  latter.^  Nay,  that 
rule  is  peculiar  to  bankruptcy  proceedingn^  —  the  rule,  that 
is  to  say,  by  which  mere  preferences  are  invalidated.  Lord 
EUenborough  indeed  once  called  it  an  excrescence  upon  the 
bankruptcy  laws ;'  in  his  day  it  formed  no  part  of  the  statute. 
That  is  not  true  now,  but  still  the  doctrine  has  no  place  ex- 
cept in  proceedings  in  bankruptcy,  and  in  what  is  a  phase  of 
the  same,  winding  up  proceedings.  Unless  the  act  or  con- 
duct in  question  is  brought  within  the  meaning  of  the  stat- 
ute of  18th  Elizabeth,  none  but  creditors  in  bankruptcy  or  in 
winding  up  have  any  right  to  raise  a  question  against  a  mere 
open  preference.* 

In  the  first  of  the  cases  cited  insurance  money  had  been 
paid  upon  judgment  to  the  defendants  in  respect  of  their 
claims  against  a  company  (the  assured)  of  which  they  were 
creditors  for  money  advanced.  The  company,  of  which  the 
defendants  were  also  directors,  had  issued  mortgage  debent- 
ures, each  of  which  was  in  form  a  first  charge  upon  all  the 
company's  property  present  and  future,  including  uncalled 
capital,  subject  to  a  condition  that  such  charge  should  be  a 
floating  security,  and  tliat  the  company  might,  in  the  course 

1  Wood  V.  Dixie,  7  Q.  B.  892  ;  Dar-  Batler  «.  White,  26  Minn.  432.  See 
rill  V,  Terry,  8  Hnrl.  &  N.  807  ;  Diid-  ante,  p.  491,  note, 
ley  ».  Danforth,  61  N.  Y.  826  ;  Shelley  «  Crosby©.  Cronch,  2 Camp.  165,  168. 
V.  Boothe,  78  Mo.  74 ;  McVeagh  v.  *  Willmott  v.  London  CeUuloid  Co. 
Baxter,  82  Mo.  518  ;  Holmes  v.  Braid-  81  Ch.  D.  425 ;  Bacon,  V.  C,  affinned 
wood,  ib.  610 ;  Ayers  v.  Adams,  82  Ind.  84  Ch.  D.  147,  C.  A. ;  Ex  parte  Cooper, 
109;  Lewy  v.  Fischl,  65  Texas,  811;  L.  R.  10  Ch.  510;  Middleton  v.  Pol- 
Wilson  V.  Berg,  88  Penn.  St  167;  lock,  2  Ch.  D.  105,  Jessel,  M.  B.  See 
Olmsted  v.  Mattison,  45  Mich.  617 ;  Alton  v.  Harrison,  L.  R.  4  Ch.  622 ; 
Dyer  v.  Rosenthal,  ib.  588.  Farther  see  Gardner  v.  Lane,  9  Allen,  492.  Bart 
ante,  p.  490.  Bat  see  Blum  v.  Schram,  v.  Perkins,  9  Gray,  817  ;  Penniman  v. 
58  Texas,  524  ;  Frazer  v.  Thatcher,  49  Cole,  8  Met  496  ;  Eastman  v.  Eveleth, 
Texas,  26  (these  two  cases  would  seem  4  Met  137, 148  ;  Berry  o.  O'Connor,  33 
to  be  overruled  by  Lewy  v.  Fischl,  sa-  Minn.  29 ;  Smith  v,  Diedrick,  30  Minn, 
pra) ,  Bixby  v.  Carskaddon,  55  Iowa,  60  ;  Hayden  «.  Allyn,  55  Conn.  280. 
533  ;  Ferris  v.  Irons,  83  Penn.  St  179  ;  See  Hanscom  v,  Boffom,  66  Maine,  846. 
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of  its  business,  deal  with  the  property  charged  in  such  man- 
ner as  it  thought  fit.  A  holder  of  one  of  these  debentures 
brought  an  action  for  himself  and  other  holders  against  the 
company  and  the  directors  above  referred  to,  claiming  repay- 
ment of  the  insurance  money.  Two  days  later  a  petition  for 
winding  up  the  company  was  presented  which  was  shortly 
afterwards  followed  by  a  winding-up  order. 

The  argument  for  the  holders  of  the  debentures  was  that 
the  payment  of  the  insurance  money  to  the  defendants  in  re- 
spect of  their  claims  against  the  company  should  be  treated 
as  a  fraudulent  preference  within  section  164  of  the  Com- 
pany's Act,  1862;  which  provides  that  any  act  relating  to 
property  which  would  in  bankruptcy  be  a  fraudulent  prefer- 
ence should  be  considered  as  such  in  the  winding  up  of  the 
company,  so  that  money  recovered  under  a  claim  on  account 
of  fraudulent  preference  would  be  recovered  for  the  general 
creditors  as  if  it  had  been  recovered  by  the  trustee  in  bank- 
ruptcy. It  was  held  both  in  the  lower  court  and  in  the  Court 
of  Appeal  that  the  section  had  no  application  to  the  case,  and 
also  that  the  doctrine  of  preference  generally  could  not  be 
invoked  in  any  such  proceeding.^ 

The  same  doctrine  applies  to  the  case  of  an  insolvent 
debtor  who  dies  before  proceedings  in  bankruptcy.*  In  the 
case  cited  it  appeared  that  an  insolvent  debtor,  a  solicitor, 
had  received  from  one  of  his  clients,  a  lady,  money  for  invest- 
ment; that  the  solicitor  had  died  without  investing  the 
money,  and  without  having  been  adjudged  a  bankrupt ;  tiiat 

1  Cotton,  L.  J. :  *  The  Vice-Chan-  Ex  parte  Cooper,  L.  R.  10  Ch.  510,  it 
ceUor  held  that  the  section  did  not  ap-  was  decided  that  the  doctrine  of  fraud- 
ply,  and  dismissed  the  action  so  far  as  nlent  preference  is  not  one  to  be  taken 
it  related  to  this  claim.  I  think  he  did  advantage  of  by  a  mortgagee  but  only 
80  rightly,  because  the  section  is  only  for  the  benefit  of  the  whole  body  of 
intended  to  apply  in  the  case  of  a  wind-  creditors.  The  164th  section  relate* 
ing  up  and  for  the  benefit  of  the  general  only  to  a  case  similar  in  aU  respects  to 
creditors.  Here  the  plaintiff  is  seeking  that  which  arises  in  bankruptcy/ 
to  enforce  his  claim  independently  of  *  Middleton  v.  Pollock,  2  Ch.  D. 
the  winding  up.    And  in  the  case  of  105. 
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by  a  memorandum  found  in  his  safe  after  his  death  he  had 
declared  himself  a  trustee  of  certain  leaseholds  held  by  him 
in  mortgage,  and  of  a  bill  which  he  had  indorsed  to  his  client, 
to  secure  payment  of  the  money  put  into  his  hands  by  her. 
A  creditor's  suit  having  been  brought  for  the  administration 
of  the  solicitor's  estate,  it  was  held  that  the  lady  was  entitled 
to  the  benefit  of  the  trust,  even  though  the  solicitor  knew  of 
his  condition  at  the  time.'  So  too  a  debtor  who  has  been 
ordered  to  pay  money  into  court  may,  in  anticipation  of  a 
writ  of  sequestration  about  to  issue,  convey  all  his  property 
to  trustees  for  the  benefit  of  part  of  his  creditors,  if  the  con- 
veyance is  made  honestly  for  them.' 

1  Jessel,  M.  R.  :  *  As  between  these  Bat  Mr.  PoUock  [tlie  solicitor]  wss  not 

preferred  clients  and  the  rest  of  his  a  bankrupt,  and  the  bankruptcy  law 

clients  .  .  .  there  is  no  law  which  pre-  has  no  application  to  him.' 
rents  a  man  in  insolvent  cirtnmstanoes        *  Alton  «.  fiamson,  U  Bk  4  Ch. 

from  preferring  one  of  his  creditors  to  9SSL 
another  except  the  bankmptcy  law. . .  . 
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CHAPTER  XXni. 

THE  STATUTES,  ENGLISH  AND  AMERICAN. 

The  English  Bankruptcy  Act,  1888,^  contains  the  follow- 
ing provision  in  regard  to  preferences :  — 

Every  conveyance  or  transfer  of  property,  or  charge  there- 
on made,  every  payment  made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suffered^  by  any  person 
unable  to  pay  his  debts  as  they  become  due,  from  his  own 
money,  in  favor  of  any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor  a  preference  over 
the  other  creditors,  shall,  if  the  person  making,  taking,  pay- 
ing, or  suffering  the  same  is  adjudicated  bankrupt  on  a  bank- 
ruptcy petition  presented  within  three  months '  after  the  date 
of  making,  taking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  in  bankruptcy.^ 

In  not  a  few  of  our  states  insolvency  laws  exist,  which  |n 
the  absence  of  a  national  bankruptcy  law  are  of  course  of  full 

^  46  and  47  Vict  c.  52,  §  48.  To  put  an  end  to  a  cnrrent  specnla- 

*  See  Billiter  v,  Toung,  6  £1.  &  B.  tion  on  the  best  terms,  before  debts  are 
1,  £z.  Ch.,  warrant  of  attorney  to  con-  incurred  in  it,  would  not  fall  within 
fess  judgment.  the  meaning  of  the  statute.    Miller  v, 

*  As  to  changes  of  the  period  of  the  Barlow,  8  Moore  P.  0.  N.  B.  127. 
statute  see  Auffmordt  v.   Rasin,   102  Legislation  in  bankruptcy  in  Eng- 
U.  S.  620.  land  runs  back  to  the  time  of  Henry 

«  And  by  §  28  (3),  f,  the  bankrupt's  the  Eighth.  34  and  85  Henry  8,  c.  4  ;  13 

dischaige   shall   be  refused  if  within  Eliz.  c  7  ;  1  Jac.  1,  c  15  ;  6  Geo.  4, 

three   months    preceding   a   receiving  c.  16  ;  12  and  13  Vict  c.  106  ;  and  then 

order,  when  unable  to  pay  his  ^ebts  as  the  recent  acts  of  1861,  1869,   1872; 

they  become  due,  he  has  given  an  un-  1888. 
dne  preference  to  any  of  his  creditors. 


672  CIBCUMVBNTION.  [CHAP.  XXIU. 

effect.  All  these  acts,  of  necessity,  regulate  preferences,  de- 
claring when  preferences  are  to  be  treated  as  fraudulent  or 
invalid.  The  statutes  yary  considerably,  though  agreeing  in 
certain  general  features  pertaining  to  the  subject  to  be  con- 
sidered here.  Those  of  a  few  states  are  selected  as  represen- 
tative, omitting  provisions  not  relating  to  the  present  subject. 
The  state  legislation  is  indeed  likely  to  be  superseded  by  a 
national  bankruptcy  law ;  but,  so  far  as  the  present  subject 
is  concerned,  such  law  can  hardly  fail  to  follow  the  general 
lines  laid  down  in  the  legislation  of  the  states. 
The  following  is  the  statute  of  California :  ^  — 
§  8.  If  any  person,  being  insolvent,  or  in  contemplation  of 
insolvency  within  two  months  before  the  filing  of  a  petition 
by  or  against  him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against  him,  or  who  is  under 
any  liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely 
or  conditionally,  the  person  receiving  such  payment,  pledge, 
assignment,  transfer,  or  conveyance,  or  to  be  benefited  thereby, 
or  by  such  attachment,  having  reasonable  cause  to  believe 
that  such  person  is  insolvent,  and  that  such  attachment, 
seizure,  payment,  pledge,  conveyance,  transfer,  or  assignment 
is  made  with  a  view  to  prevent  his  property  from  coming  to 
his  assignee  in  insolvency,  or  to  prevent  the  same  from  being 
distributed  ratably  among  his  creditors,  or  to  defeat  the  object 
of,  or  in  any  way  hinder,  impede,  or  delay  the  operation  of, 
or  to  evade  any  of  the  provisions  of  this  act,  or  of  the  act  or 
acts  to  which  this  act  is  supplemental,  or  of  which  this  act  is 
amendatory,  such  transfer,  payment,  conveyance,  pledge,  or 
assignment  is  void,  and  the  assignee  may  recover  the  property, 
or  the  value  thereof,  as  assets  of  such  insolvent  debtor ;  and 
if  such  sale,  assignment,  transfer,  or  conveyance  is  not  made 

^  SUts.  1876-1876,  c.  419. 
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in  the  usual  and  ordinary  coarse  of  the  business  of  the 
the  fact  shall  be  prima  facie  evidence  of  fraud. 
The  following  is  the  statute  of  Delaware :  ^  — 
§  4.  If  any  person  in  contemplation  of  insolvency 
contemplation  of  taking  the  benefit  of  any  of  the  ini 
laws  of  this  state,  shall  make  an  assignment  of  his  es 
effects  for  the  benefit  of  creditors,  and  by  such  assig 
either  under  its  provisions  or  otherwise,  shall  pref< 
creditors  to  others,  or  shall,  in  or  by  such  assignment, 
or  pay  to  any  creditor  a  greater  proportion  of  his  d 
demand  than  shall  be  secured  or  paid  to  all  his  cre< 
every  such  assignment  so  giving  a  preference  shall  be  c 
fraudulent  and  absolutely  void,  and  the  estate  or  effect 
tained  therein  shall  be  liable  to  be  taken  in  execut 
attached  for  the  payment  of  such  assignor's  debts,  as  f 
if  no  such  assignment  had  been  made ;  and  the  person  n 
such  fraudulent  assignment  shall  for  ever  be  deprived 
benefit  of  any  insolvent  law  of  this  state. 
The  following  is  the  statute  of  Kentucky  : '  — 
§  1.  Every  sale,  mortgage,  or  assignment  made  by  d<: 
and  every  judgment  suffered  by  any  defendant,  or  any 
device  done  or  resorted  to  by  a  debtor,  in  contemplat 
insolvency*  and  with  the  design  to  prefer  one  or  more 
tors  to  the  exclusion  in  whole  or  in  part  of  others., 
operate  as  an  assignment  and  transfer  of  all  the  properl 
effects  of  such  debtor,  and  shall  enure  to  the  benefit  of  i; 
creditors  (except  as  hereinafter  provided)  in  proportion 
amount  of  their  respective  demands,  including  those 
are  future  and  contingent;  but  nothing  in  this  article 
vitiate  or  affect  any  mortgage  made  in  good  faith  to  i 
any  debt  or  liability  created  simultaneously  with  such 
gage,  if  the  same  be  lodged  for  record  within  thirty  days 
its  execution. 

^  LawB  of  1874»  e.  182.  >  Gen.  Sis.  o.  4»  art  S. 


574  omouMVENnoir.  [c 

The  following  is  the  statute  of  Maryland :  ^  — 
§  7.  Anj  confession  of  judgment,  and  any  conyeyance  or 
assignment,  made  by  any  insolvent  under  this  article  for  the 
purpose  of  defrauding  his  creditors  or  giving  an  undue  pref- 
erence, shall  be  void,  and  the  property  or  thing  conveyed  or 
assigned  shall  vest  in  the  trustee ;  and  all  acts  done  by  a  pe- 
titioner before  his  application,  when  he  shall  have  no  reason- 
able expectation  of  being  exempted  from  liability  to  execution, 
on  account  of  his  debts  or  responsibilities,  without  petitioning 
for  the  benefit  of  the  insolvent  laws,  shall  be  deemed  to  be 
within  the  meaning  and  purview  of  this  section. 

§  8.  Any  judgment  or  decree  confessed  to  give  an  undue 
preference  to  any  creditor,  or  for  the  purpose  of  defrauding 
any  creditor,  shall  be  void,  and  excluded  in  the  distribution 
under  this  article. 
The  following  is  the  statute  of  Massachusetts : '  — 
§  96.  If  a  person,  being  insolvent  or  in  contemplation  of 
Insolvency,  within  six  months  before  the  filing  of  the  petition 
by  or  against  him,  with  a  view  to  give  a  preference  to  any 
creditor  or  person  who  has  a  claim  against  him,  or  is  under 
any  liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  sequestered,  or  seized  on  execution,  or  makes  any 
payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  eitlier  directly  or  indirectly,  absolutely  or 
conditionally,  the  person  receiving  such  payment,  pledge,  as- 
signment, transfer,  or  conveyance,  or  to  be  benefited  thereby, 
having  reasonable  cause  to  believe  such  person  is  insolvent 
or  in  contemplation  of  insolvency,  and  that  such  payment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the 
laws  relating  to  insolvency,  the  same  shall  be  void ;  and  the 
assignees  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it  or  so  to  be  benefited. 

1  Pub.  Gen.  Laws,  art.  48. 

^  Pab.  Sts.  c.  157.    This  U  one  of  onr  oldest  statates^  and  has  been  taken  as  a 
model  in  aevenl  of  the  states. 
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§  97.  The  proYisions  of  the  four  preceding  sectioi 
not  apply  to  a  payment  of  money  or  transfer  of  pro] 
payment,  not  exceeding  twenty-five  dollars  in  amount, 
debt  contracted  for  necessaries  furnished  to  the  debto 
family. 

§  98.  If  a  person,  being  insolvent  or  in  contempL 
insolvency,  within  six  months  before  the  filing  of  the 
by  or  against  him,  makes  a  sale,  assignment,  tram 
other  conveyance  of  any  description,  of  any  part  of  h: 
erty,  to  a  person  who  then  has  reasonable  cause  to 
him  to  be  insolvent  or  in  contemplation  of  insolvem 
that  such  sale,  assignment,  transfer,  or  other  convej 
made  with  a  view  to  prevent  the  property  from  comin, 
assignee  in  insolvency,  or  to  prevent  the  same  fron 
distributed  under  the  laws  relating  to  insolvency,  or  t( 
the  object  of,  or  in  any  way  to  impair,  hinder,  impede,  c 
the  operation  and  effect  of,  or  to  evade,  any  of  sucl 
sions,  the  sale,  assignment,  transfer,  or  conveyance  s 
void,  and  the  assignee  may  recover  the  property,  or  th 
thereof  as  assets  of  the  insolvency.    And  if  such  sale, 
ment,  transfer,  or  conveyance  is  not  made  in  the  usii 
ordinary  course  of  business  of  the  debtor,  that  fact  si 
prima  facie  evidence  of  such  cause  of  belief. 

These  statutes  will  now  be  considered  in  a  manner 
spending  to  that  in  which  the  statutes  of  Elizabetl 
treated ;  the  subjects,  in  order,  being  as  follows :  (1)  wi: 
statutes  embrace,  (2)  modes  of  alienation,  (8)  who  are 
at,  (4)  against  what  the  statutes  aim,  (5-7)  the  i 
(8)  consequences  of  fraudulent  preference.  The  I 
statute  in  regard  to  acts  of  bankruptcy  will  be  adde(: 
some  observations  from  the  authorities. 
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CHAPTER  XXIV. 

CONSTRUCTION  OF  THE  STATUTES. 

§  1.  What  the  Statutes  embbace. 

It  is  plain  that  both  the  English  and  the  American  statutes 
in  regard  to  preference  are  intended  to  embrace  all  the 
debtor's  property  of  every  sort,^  except  such  as  is  actually 
or  virtually  exempt  from  the  claims  of  creditors.  The  bank- 
ruptcy and  insolvency  statutes  evidently  go  hand  in  hand 
with  the  statute  of  Elizabeth  and  the  like  legislation  in  this 
country,  except  that  that  legislation  is  perfectly  general  while 
the  legislation  now  to  be  considered  is  confined  to  alienations 
by  insolvent  debtors.  For  what  then  is  embraced  in  the 
word  '  preference '  in  regard  to  property  the  learned  reader  is 
referred  to  what  has  been  said  in  section  2  of  chapter  4,  and 
at  the  beginning  of  chapter  5,  subject  to  such  change  as  the 
nature  of  the  subject  matter  to  be  dealt  with  may  require. 
The  statutes  should,  it  seems,  be  liberally  construed  against 
fraud.* 

§  2.  Modes  of  Alienation. 

It  is  equally  plain  that  both  the  English  and  the  American 
statutes  have  been  framed  to  embrace  every  sort  of  disposi- 
tion of  property  which  the  wit  of  a  dishonest  debtor  can 
devise,  as  we  have  seen  to  be  true  of  the  statute  of  18th 

^  It  is  no  preference  for  a  creditor  to  Hill,    4   Oray,   861,    return   of  goods 

receive  from  his  debtor  property  the  shipped  under  contract  of  sale, 
title  to  which  has  never  passed,  at  law        '  See  chapter  4 ;    White    9.    Cotz- 

or  in  equity,  to  the  debtor.    Grout  v.  hauaen,  129  U.  S.  329. 


§  3.]        GOKSTBUCTION  OF  THS  STATUTES. 

Elizabeth  and  the  corresponding  American  legislation 
analogy  between  that  statute  and  the  statutes  now  to 
sidered  is  indeed  close  enough ;  just  as  the  statute  of 
Elizabeth  was  designed  to  meet  all  the  deyices  which  * 
might  resort  to  in  order  to  secure  their  property  in 
reach  of  creditors,  so  the  present  statutes  in  general,  \ 
touching  preferences,  in  particular,  are  intended  to  { 
insolvent   debtors,  by  whatever  device,  from  keeping 
property  out  of  the  hands  of  the  law  for  equal  distrit 
It  is  believed  therefore  that  we  may  safely  I'efer  to  wt 
been  said  on  modes  of  alienation  in  chapter  5  as  appl 
mutatis  mutandis,  and  as  far  as  the  nature  of  the  ca 
the  language  of  the  statute '  allow,  to  the  present  si 
As  before,  the  term  ^  alienation '  will  often  be  used  fc 
venience  as  the  general  equivalent  of  all  the  transfei 
devices  of  the  statutes. 

§  8.  Who  abe  aimed  at  :  Cheditors. 

In  order  to  bring  a  case  within  the  meaning  of  the  E  i 
statute,  it  is  held  to  be  necessary  that  the  technical  re! 
of  debtor  and  creditor  should  exist  between  the  parties  i 
payment  or  transfer  at  the  time  of  the  act.'  It  was  a; 
ingly  decided  in  a  recent  case^  that  where  one  of  si 

^  '  The  proyisions  of  the  statute  are  regard  to  '  saffering  and  giving ' 

as  broad  and  sweeping  as  possible,  and  erence  under  the  late  national 

are  leveUed  against  the  most  indirect  ruptcy  law,  those  words  were  I. 

and  circuitous  preferences.'    Foster,  J.,  to   include  mere  non-resistanci; 

in  Crafts  v.  Belden,  99  Mass.  585,  589  ;  debtor  to  judicial  proceedings 

Burpee  v.  Sparhawk,  97  Mass.  342,  con-  him.    Wilson  v.  City  Bank,  1  i 

signment  of  goods  within  the  statute.  473  ;  Clark  v.   Iselin,  21  Wal 

For  special  modes  see  Chadboume  v.  Tenth  National   Bank  «.  War 

Harding,    80    Maine,    580;    King   v.  XJ,  S.  589. 
Moody,  79  Ey.  68 ;  Traders'  Bank  v.         <  Contra  in  Massachusetts.     ! 

CampbeU,  14  Wall.  87.  Moore,  183  Mass.  198. 

*  This  should  be  noticed ;  the  Ian-        ^  Ex  parte  Taylor,  18  Q.  B.  ] 

guage  of  a  particular  statute  may  re-  C.  A. 
quire   special   construction.    Thus   in 

TOL.  II.~87 
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trustees  having  sole  charge  of  trust  funds  made  payment  of 
money  to  one  of  his  associates  to  save  him  harmless  from 
the  consequence  of  a  misappropriation  of  the  fund  by  the 
trustee  making  such  payment,  there  was  no  preference  within 
the  meaning  of  the  statute.^  Indeed  it  is  laid  down  that  not 
only  does  not  the  relation  of  debtor  and  creditor  exist  be- 
tween cotrustees  in  such  a  case,  —  that  relation  does  not 
exist  between  the  defaulting  trustee  and  the  cestuis  que  trust 
whom  he  has  wronged.' 

Upon  this  point  there  appears  to  be  a  difference  between 
the  English  statute  and  certain  if  not  all  of  the  American 
statutes.  The  Massachusetts  legislation,  which  has  been  cop- 
ied or  taken  as  a  general  model  in  several  of  the  states,  is 
directed  in  terms  against  preferences  given  within  the  time 
limited  '  to  any  creditor  or  person  who  has  a  claim  against 
him  or  is  under  any  liability  for  him,'  and  has  cause  to  be- 
lieve etc. ;  a  provision  that  could  not  but  be  held  to  embrace 
others  than  mere  creditors  in  the  strict  sense.  In  a  recent 
case,'  similar  to  the  English  case  above  stated,^  the  person 
who  misappropriated  the  money  being  a  guardian  instead  of 
a  trustee,  it  was  held  that  the  preference  of  the  ward,  made 
to  amend  the  misappropriation,  was  within  the  statute,  and 
therefore  was  fraudulent;  and  this,  not  on  the  ground  that 
the  ward  was  properly  a  creditor  of  the  wrongdoer,  but  that 
he  had  ^a  claim'  against  him.^  The  statute  would  embrace 
persons  conditionally  liable  for  the  debtor,  as  by  endorse- 
ment.^ How  those  statutes  are  to  be  understood  which  use 
only  the  word  *  creditors '  touching  the  preference  does  not 
appear. 

^  On  authority  of  Ex  parte  Stnbbina,         *  Bush  «.  Moore,  133  Mass.  198. 
17  Ch.  D.  68  C.  A.  *  Ex  parte  Taylor,  supra. 

*  Ex  parte  Taylor,  supra  ;  Ex  parte         '  See  also  Wegener  v.  Boynton,  7  S« 

Stnbbins,  supra  ;  Sinclair  v,  Wilson,  20  £.  R  (S.  Car.)  481. 
Beay.  824.     See  ex  parte  Eelly,  11  Ch.         «  Bartholow  v.  Bean,  18  WalL  685. 
D.  306,  C.  A. 


§  4.]  constbuction  op  the  statutes. 

§  4.  Against  what  the  Statutes  aim  :  Fbaudul 

Preference. 

The  statutes  are  nearly  all  of  one  import ;  the  Engli 
ute  being  aimed  at  alienations  in  favor  of  a  credito 
*  with  a  view  of  giving  such  creditor  a  preference  over  tl 
creditors ; '  the  Massachusetts  statute  and  its  follower 
substantially  the  same  language,  though  extending  tl 
vision  to  others  than  creditors  stricto  sensu;  the  Ee 
statute  using  the  words  ^with  the  design  to  prefer 
more  creditors  to  the  exclusion  in  whole  or  in  part  of  o1 
the  Maryland  statute,  the  words  ^  for  the  purpose  of  d< 
ing  his  creditors  or  giving  an  undue  preference ; '  the  De 
statute  however  more  simply  declaring  against  alienati 
persons  who  ^  shall  prefer  any  creditors  to  others.*     1 
the  statutes  declare  in  terms  that  such  alienations  si 
treated  as  fraudulent  and  void ;  ^  so  that  the  intent  to 
is,  legally  speaking,  ^  intent  to  defraud.' 

Those  of  the  statutes  which  speak  of  acts  done  ^ 
view,'  or  *  with  the  design,'  or  '  for  the  purpose  '  of  preii 
require  personal  intention  on  the  part  of  the  debtor  ;  ^  1 
the  intention  is  intention  to  'prefer^  not  to  defraud 
popular  sense  of  that  word.  The  mere  fact  of  prefi 
therefore  is  not  enough,  under  such  statutes.^  A  debtci 
accordingly  turn  property  over  for  the  purpose  of  prev 
a  criminal  prosecution  or  an  exposure ;  there  is  no  M 

1  The  Eentncky  statate  ases  differ-  v.  Smith,  6  Best  A  S.  814  ; 

ent  language,  but  it  comes  to  the  same  Grafton  Mills,  117  Mass.  228. 
thing.    Ante,   p.   578.    The  wrongful         »  Ex  parte  Taylor,  18  Q.  B. 

act  may  be  affirmed  by  the  assignees.  C.  A.;  Wilson  r.  Bank,  17  Wa 

Snow  «.  Lang,  2  Allen,  18.     Preference  Mays  «.  Fritton,  20  Wall.  414  ; 

refers  of  course  to  antecedent  debt.    Tif-  Iselin,  21  Wall.  860  ;  Watson 

fany  r.  Boatman's  Sav.  Inst  18  Wall,  lor,   ib.   878 ;    Sage  v.   Wynco 

875.     Hence  loans  may  safely  be  made  U.  S.  819  ;  Smith  v.  Merrill, 

to  an  insolvent  debtor  so  far  as  the  law  144  ;  Perkins  v.  Webster,  2  Cu! 

of  preference  is  concerned.     Ib.  ;  Hut-  Parsons  o.  Topliff,  119  Mass.  2^1 

ton  o.  Crutwell,  6  El.  &  B.  296  ;  Harris  v.  Grafton  Mills,  117  Mass.  228 

«.  Bickett,  4  Hurl.  &  N.  1.  v.  Howe,  102  Mass.  427. 

*  Oook  v.  Rogers,  7  Bing.  488;  Bills 
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preferring '  in  such  a  case.^  And  the  same  is  to  be  said  of 
cases  in  which  the  debtor  turns  over  property  or  securities  in 
good  faith  to  a  creditor  with  the  sole  view  to  enable  the  debtor 
to  continue  his  business.'  But  in  this  country  slight  acts 
may  be  sufficient  to  show  a  design  to  prefer.' 

It  seems  that  the  transaction  is  not  to  be  regarded  as  hav- 
ing taken  place  with  a  view  to  preference  where  the  creditor 
was  already  well  secured  and  merely  receives  from  the  debtor, 
though  with  knowledge  of  his  insolvency,  what  he  was  reason- 
ably sure  of  being  able  to  receive  from  the  security  he  held. 
Thus  a  creditor  holds  a  note  signed  by  his  debtor,  who  becomes 
insolvent,  the  note  being  indorsed  by  perfectly  responsible  par- 
ties. When  the  note  becomes  due  the  debtor  offers  other  good 
notes  and  a  sum  of  money,  to  be  taken  in  part  payment  of 
the  original  note ;  and  the  same  are  accepted.  This  is  not 
an  unlawful  preference.*  The  same  would  be  true  of  a  cred- 
itor's taking  possession  of  property  from  the  debtor,  to  which 
he  had  become  lawfully  entitled,  as  e.  g.  by  mortgage  not 
within  the  insolvency  law,  though  the  property  had  been  left 
with  the  debtor  some  time  after  the  creditor's  right  to  it  was 
created,  and  until  the  period  within  which  preference  was 
forbidden ;  ^  unless  indeed  the  debtor  has  been  held  out  or 
permitted  to  appear  as  still  the  owner.^ 

1  Ex  parte  Taylor,  18  Q.  B.  D.  295.  respect  of  payments  or  securitieB  of  his 

3  Smith  9.  Merrill,   9   Gray,  144;  debt.'    Forbes  v.  Howe,  102  Mass.  427, 

infra,  pp.  689-691.  Welles,    J.     See  Wager  v.    Hall,  16 

•  Sage  «.  Wyncoop,  snpra.    *  In  con-  WaU.  684. 
templation    of   bankruptcy'  does    not         Even  intent  to  prefer  may  not  be 

mean  the  same  thing  as  *  with  a  view  enough  ;   that   will  depend  npon  the 

to  give  a  preference,*  in  connection  with  purpose  of  the  proceeding  and  the  kn- 

a  provision  that  the  debtor's  act  shall  guage  of  the  statute.    Ex  parte  Jordan, 

be  invalid  if  he  was  '  at  the  time  insol-  9  Met.  292.   See  also  Peuniman  v.  Cole, 

vent ; '  for  in  this  latter  case  he  may  8  Met.  496. 

have  done  the  act  without  contemplat-         *  Stevens   «.    Blanchaid,    3   Cosh* 

ing  bankruptcy.    '  We  think  the  phrase  169. 

**  with  a  view  to  give  a  preference  "  must         ^  Mitchell  v.  Black,  6  Gray,  100. 
be  construed  somewhat  less  strictly,  so        ^  Further  as  to  intention  to  prefer 

as  to  include  an  intent  to  give  one  see  Bemheim  v.  Christal,  76  Cal.  667 ; 

creditor  any  advantage  over  others  in  Hanford   OU    Co.    v.    First   Nation*' 
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The  effect  of  a  preference  again  may  in  England 
fied  by  the  operation  of  the  Bills  of  Sale  Act  ^  in  a  p 
case.    That  Act  avoids  the  title  of  the  grantee  of  goo 
are  at  the  time  of  the  grantor's  bankruptcy  in  the  ^ 
possession  of  the  grantor.'    If  the  goods  are  not  in  h 
ent  possession,  the  statute  does  not  invalidate  the  trai 
and  it  has  been  decided  by  the  Court  of  Appeal  tha 
not  matter  that  the  possession  of  the  claimant  was  < 
in  a  way  that,  in  itself,  would  amount  to  a  f raudulem 
ence.^    That  is,  it  does  not  matter  in  such  a  case 
debtor  transferred  the  property  to  the  creditor  with  a 
preferring  him ;  the  case  is  within  and  governed  by  1 
of  Sale  Act.    Valid  by  that  Act,  the  sale  is  good, 
without  the  Act  it  would  be  invalid. 

Again  what  appears  to  have  been  a  fraudulent  pn 
may,  in  England  and  in  some  of  our  states,  be  shown 
been  a  lawful  transaction  by  evidence  that  the  pays 
transfer  was  only  the  mere  formal  act  of  carrying  out 

Bank,  126  III.  584 ;  Tiffany  v.  Lucas,  Allen,   4dl ;   Scammon  v.  C< 

15  Wall  410 ;  Buchanan  v.  Smith,  16  B.  R.  26S.* 

WalL  277  ;  Wager  v.  Hall,  ib.  584.  »  41  &  42  Vict,  c  81. 

In  Wager  r.  Hall,  supra,  the  court        *  Ex  parte  Symmons,  14  CI 

says  :  *  The  transfer  by  a  debtor  who  C.  A.     Cotton,  L.  J.  :  *  The 

is  insolvent  of  his  property  or  a  consid-  question  were  in  the  actual  p 

erable  portion  of  it,  to  one  creditor  as  a  of  S  &  H  at  the  time  of  the  f 

security  for  a  pre-existing  debt,  without  liquidation  petition.    How  do 

making  any  provision  for  an  equal  dis-  tees  [in  bankruptcy]  make  o 

tribution  of  its  proceeds  to  aU  his  cred-  title  ?    The  goods  had  been  asf 

itors,  operates  as  a  preference  to  such  S  &  H.     But  it  is  said  that  tl 

transferee     and    must    be    taken    as  session  was  wrongful,  because 

prima  fiicie  evidence  that  a  preference  acquired  by  what  ...   I  will 

was  intended  .  .  .  ;  and  that  a  trans-  was  a  fraudulent  preference.    T 

fer  by  an  insolvent  debtor  of  his  prop-  of   Sale  Act  avoids  the   title 

erty  or  any  considerable  portion  of  it,  grantee  only  as  regards  goods  w. 

with  a  view  to  secure  it  to  one  creditor  at  the  time  of  the  bankruptcy 

and  thus  prevent  an  equal  distribution  apparent  possession  of  the  grantc 

among  all  his  creditors,  is  a  transfer  in  goods  now  in  question  were  not 

fraud  of   the  Bankrupt  Act.    Toof  v,  apparent  possession  of  the  banl 

Martin,  18  Wall.  40  ;  Naiy  r.  Merrill,  that  time  ;  they  were  in  the  ex 

8  Al'en.  452  ;  Metcalf  v.  Munson,  10  possession  of  S  &  H.' 
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agreement  made  before  the  time  within  which  preferences  are 
forbidden  ;  as  e.  g.  where  a  debtor,  knowing  himself  to  be  in- 
solvent, makes  a  payment  to  his  creditor  in  pursuance  of  a 
distinct  and  valid  contract  to  do  so  made  while  the  debtor  was 
solvent,^  or  where  the  insolvent  gives  a  security  in  virtue  of 
such  a  contract.'  The  contrary  is  laid  down  in  Massachu- 
setts.' It  is  clear  that  there  is  no  preference  when  the  title  to 
the  property  turned  over  by  the  debtor  was  already  in  equity, 
though  not  at  law,  in  the  creditor.^ 

§  5.  The  Saving  :  The  Engush  Statutes  and  THEm 

Meaning. 

The  English  Bankruptcy  Act,  1883,  section  48,  provides 
that  the  rights  of  any  person  making  title  in  good  faith  and 
for  valuable  consideration  through  or  under  a  creditor  of  the 
bankrupt  shall  not  be  affected  by  the  enactment  in  regard  to 
fraudulent  preference.^  Section  49  of  the  same  Act  provides 
that  subject  to  the  prior  provisions  of  the  Act  with  respect  to 
the  effect  of  bankruptcy  on  an  execution  or  attachment,  and 
with  respect  to  the  avoidance  of  certain  settlements  and  pref- 
erences, bankruptcy  should  not  invalidate  (a)  any  payment 
by  the  bankrupt  to  any  of  his  creditors ;  (b)  any  payment  or 
delivery  to  the  bankrupt ;  (c)  any  couveyance  or  assignment 
by  the  bankrupt  for  valuable  consideration;^   (d)  any  con- 

1  Kx  parte  Eeyan,  L.  R.  9  Ch.  762,  ing  transactioiiB  under  the  Statate  of 

758;  Broaghton  v.  Yasqnez,  78  Gal.  825.  Frauds,  ante,  pp.  188,  161,  note. 

Comp.  Gilbert  v.  Vail,  60  Vt.  261,  ae  «  Hanselt  v.   Hairison,   105  U.  S. 

to  recordiDg  a  mortgage  made  before  401.              ' 

the  period.  •  46  &  47  Yict  &  52,  §  4S»  2. 

*  Ex  parte  Hodgkin,  L.  R.  20  Eq.  «  So  in  thia   coantry.      Smith   v. 

746.     Further  see  Field  v,  Orohegan,  Merrill,  9  Qiay,  144 ;  Sawyer  p.  Tur- 

16  N.  K  R.  (Ill)  912.  pin,  91  U.  8.  114,  exchange  of  secnri- 

'  Copeland  v.  Bamee,  147  Maes.  888,  ties  of  equal  value ;  Clark  v.  Iselin,  ST. 

890  ;  Forbes  v.  Howe,  102  Biass.  427,  Wall.  860,  same  ;  Cook  v.  Tullia,   K 

485  ;  Simpson  v,  Carieton,  1  Allen,  109,  Wall.  882  i  Tifiany  v.  Savings  InaL  iOl 

120  ;   Blodgett  v.  Hililreth,  11  Cush.  875. 
811.    Comp.  cases  relating  to  conuect- 
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tract,  dealing,  or  traQsaction  by  or  with  the  banl 
valuable  consideration :   Provided  both  (1)  the  paji 
livery,  conveyance,  assignment,  contract,  dealing,  or 
tion,  takes  place  before  the  date  of  the  receiving  oi 
(2)  the  person  (other  than  the  debtor)  to,  by,  or  wi 
the  payment,  delivery,  conveyance,  assignment,  contn 
ing,  or  transaction  was  made,  executed,  or  entered  i 
not,  at  the  time  of  the  payment,  delivery,  etc.  notice 
available  act  of  bankruptcy  committed  by  the  bankru{ 
that  time. 

'  Valuable  consideration '  in  these  statutes,  and,  i 
lieved,  in  the  American  statutes  also,  means  the  san 
as  is  meant  in  the  statute  of  13th  Elizabeth  by  valua 
der  the  name  of  ^  good ')  consideration,  and  not  what  i 
by  that  term  under  the  statute  of  27th  Elizabeth; 
indeed  the  recent  decisions  upon  the  latter  statute  hi 
the  effect  to  enlarge  the  whole  conception  of  the  term 
is  hardly  probable.^    Indeed  the  Court  of  Appeal,  as  ^ 
seen,  has  declared  that  the  rule  as  determined  und 
statute  of  27th  Elizabeth  is  to  be  taken  as  peculiar  t 
arising  under  that  piece  of  legislation.'    That  was  d< 
in  a  case  of  bankruptcy  too;  and  the  general  docti 
regard  to  value,  as  stated  in  chapter  18,^  was  appj 
treated  as  applicable  to  the  subject,  though  the  learned  '. 
of  the  Rolls  cautiously  put  the  case  upon  the  ground 
distinction  between  the  popular  and  the  legal  mean 
*  purchaser.'  * 

^  Ante,  pp.  548  et  aeq.  Justice   James,   who  had  deci 

'  Ante,  p.  446,  note.  mnch  cited  case  nnder  27  £1: 

>  Ante,  pp.  446  et  seq.  (Price  v.  Jenkins,  5  Ch.  D.  61£ 

^  Ex  parte  Hillman,  10  Ch.  D.  622,  *  Price  v,  Jenkins  was  a  decisis 

G.  A.     Sir  OeoTge  Jesael :   '  I  think  the  sUtnte  27  Elizabeth,  and  tl 

that  in  this  section  [§  91,  Bankmptcy  of  it  was  to  preyent  frand.'    In 

Act,     1869]    the    word    "purchaser"  is  referring  apparently  to  the  < 

means  a  "  bnyer  "  in  the  ordinary  com-  of  consideration  laid  down  in  t\n 

merdal  sense,  not  a  purchaser  in  the  so  too  aessel.  M    B.  in  the  co 

le^  sense  of  thti  word.'     Bat  ^loH  th^  vgoment  in  Ex  parte  Hillm 
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Subject  to  the  terms  of  section  49,  above  stated,  and  within 
the  meaning,  as  it  seems,  of  that  section,  a  payment  or  trans- 
fer made  by  an  insolvent  debtor  to  one  of  his  creditors  in  the 
*  due  course  of  business '  falls  without  the  prohibition  of  the 
statute.^  This  rule  that  a  payment  made  in  the  due  course 
of  business  cannot  be  treated  as  a  fraudulent  preference,  some- 
times indeed  goes  very  far.  In  one  case'  it  appeared  that 
certain  directors  of  a  company  who  owned  shares  which  they 
had  never  been  called  upon  to  pay  for,  had  become  liable  by 
guaranty  for  money  advanced  by  a  bank  to  the  company. 
The  company  having  fallen  into  difficulties,  and  the  bank  hav- 
ing recovered  judgment  against  the  guarantors,  a  resolution 
was  passed  by  the  company  recommending  all  the  directors 
to  pay  in  advance  the  amount  of  their  shares,  with  a  view  to 
reducing  the  debt  due  to  the  bank.  The  guaranteeing  direc- 
tors paid  in  a  sum  equal  to  the  amount  of  their  shares,  which 
was  carried  to  the  credit  of  the  company  at  the  bank.  Two 
days  later  a  petition  was  presented  upon  which  a  winding  up 
of  the  company  was  ordered ;  and  in  the  winding-up  proceed- 
ings it  was  contended  that  the  payment  mentioned  was  a 
fraudulent  preference.  This  position  was  sustained  in  the 
lower  court ;  but  the  Court  of  Appeal  held  that  the  payment 
was  made  in  due  course  of  business  and  was  valid«^ 

A  ti'ansfer  or  payment  is  in  due  course  of  business,  in  the 
first  place,  when  made,  in  respect  of  a  past  debt,  to  a  creditor 
who  has  no  notice  of  the  insolvency  of  the  debtor.  A  creditor 
justly  ignorant  of  the  situation  of  his  debtor  does  not  receive 
payment  of  his  debt  at  the  peril  of  having  to  refund,  for  the 
benefit  of  others,  if  it  should  turn  out  that  the  debtor  was  in- 
solvent at  the  time.*    Thus  the  honoring  bills  of  exchange  at 

^  Lord  Mansfteld  pats  the  cane  of  tnutees  not  of  the  creditors  of  the  oom- 

pftymentB  made  under  preasnre  as  being  pany  bat  of  the  stockholdets. 

made  in  due  coarse.    Bast  «.  Cooper,  ^  £z  parte  Batcher,  L.  R.  9  Ch.  595 ; 

2  Oowp.  629,  634.  Ex  parte  BUtckbam,  L.  B.  12  £q.  865. 

*  Poole's  Case,  9  Ch.  D.  823,  C.  A.  See  In  re  Tempest.  Li  B.  6  Ch.  70. 

*  The  directoxs,  it  was  held,  were 


§5.]  CONSTRUCTION  OF  THB  STATUTES. 

maturity,  or  paying  debts  in  the  usual  way,  or  making  p 
in  the  performance  of  an  engagement  to  pay  in  a  p 
manner  or  at  a  particular  time,  are  not  open  to  obj 
the  creditor  had  no  notice  that  the  debtor  was  commi 
act  of  bankruptcy.^ 

Again  transfers  and  payments  in  respect  of  past  d 
in  due  course  when  made  to  a  creditor  upon  a  ^  fair 
lent/  aside  from  the  debt.    And  this,  in  its  ordinar 
festation,  means  that  where  advances  are  made,  or  a 
made,  by  the  creditor,  in  view  of  the  payment  or  the 
by  the  debtor,  the  debtor's  act  is  in  due  course.'    Ii 
the  cases  cited  ^  the  learned  Chief  Judge  in  bankrup 
that  for  a  year  or  more  before  the  transaction  in  ques 
London  and  County  Banking  Company  had  been  in  tl 
of  making  advances  and  permitting  the  debtor  and  noi 
rupt  to  have  an  open  account  as  a  contractor ;  ^  and  ev( 
knows,'  he  said,  ^  that  such  persons  require  frequent  ad^    : 
On  several  different  occasions  the  debtor  had  given    i 
bank  an  order  upon  his  own  debtors  in  respect  of  the  ac 
received  by  him.    It  was  held  that  these  facts  did  no 
any  fraudulent  preference.    The  reason  is  obvious  enou) 
payments  are  made  with  a  view  to  receiving  further  ac 
as  occasion  might  require,  and  thus  to  enable  the  tn  I 
continue  his  business.    That  of  course  is  for  the  inte  ; 
the  creditors.* 

Nor  does  it  of  necessity  make  a  case  of  fraud  or  an  i 
bankruptcy  that  a  debtor  has  conveyed  all  his  property  I 
creditor  in  consideration  of  an  advance  of  only  part  i 
value  of  such  property ;  that  would  be  only  a  fact  to  I : 
sidered  with  other  facts.^    Indeed  speaking  of  acts  of  I 

1  £z  parte  Blackbnni,  sapn,  Bacon,  >  Ex  parte  London  Banking  <  I 
C.  J.  *  In  re  Colemere,  L.  R.  1  C 

s  In  re  Colemere,  L.  R.  1  Oh.  128  ;  Smith  v.  Merrill,  9  Gray,  144. 
Ex  parte  London  Banking  Co.  L.  R.  16         ^  Shmbeole  v.   Saasams,   16 

£q.  891  ;  Smith  v.  Merrill,  9  Gray,  144  ;  N.  8.  462,  Willes,  J. ;  Pennell  i 

and  caaes  in  the  notes  here  following.  nolds,   11  C.  B.  K.  8.  722. 
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• 

ruptcy  under  subsection  2,  of  section  6,  of  the  Bankruptcy  Act, 
1869,^  Lord  Coleridge,  for  the  Exchequer  Chamber,  has  laid 
it  down  for  established  law  that  assignments  of  the  debtor's 
property  were  not  fraudulent,  and  so  not  acts  of  bankruptcy,  if 
the  debtor  received  ^  a  fair  present  equivalent '  or  substantial 
consideration ;  and  that  the  inadequacy  of  the  equivalent  or 
consideration  would  not  make  the  assignment  fraudulent  as 
matter  of  law,  though  it  would  be  strong  evidence  for  an  in- 
ference of  f  raud.^ 

In  the  case  before  the  court  it  appeared  that  M,  member 
of  a  trading  firm,  had  given  to  the  defendant,  sued  in  trover 
by  the  assignee  in  bankruptcy  of  the  firm,  a  bill  of  lading  of 
brandy  of  the  firm,  for  the  purpose  of  landing  and  warehous- 
ing it ;  that  the  defendant  had  attended  to  tliis,  entering  the 
brandy,  at  the  request  of  M,  in  his  own  name,  and  paying 
charges  thereon  amounting  to  £47;  that  afterwards,  and 
while  the  bill  of  lading  was  still  in  his  possession,  an  accept- 
ance which  had  been  given  by  the  firm  to  him  for  £245,  for 
the  hire  of  a  shipment,  falling  due,  and  the  firm  not  being 
able  to  meet  it,  the  defendant  consented  to  take  M's  accept- 
ance at  seven  days  for  the  balance  of  account,  including  the 
hire  and  the  £47,  upon  receiving  M's  authority  to  sell  the 
brandy  if  the  acceptance  should  not  be  paid.  The  acceptance 
was  not  met,  and  the  defendant  sold  the  brandy ;  for  tliis  the 
suit  was  brought,  the  firm  having  meantime  been  adjudged 
bankrupt.  The  transaction  was  in  good  faith,  but  the  brandy 
formed  the  whole  property  of  the  firm.  It  was  held  that  the 
seven  days'  forbearance  in  the  last  acceptance  was  a  ^  fair  pres- 
ent equivalent  or  substantial  consideration'  for  the  debtor's 

conntry  a  sale  of  tbe  whole  of  a  trad-  Coleridge,   here    much   drawn    upon  ; 

er's  stock,  though  for  full  value,  ia  not  Mercer  «.  Peterson,  L.  R.  S  £x.  104, 

in  due  course.    Walbrun  o.  Babbitt,  16  Ex.  Ch. ;  Ix>maz  v.   Buxton,  L.  R.  6 

Wall.  677.  C.  P.  107  ;  Ex  parte  Fisher,  L.  K.  7 

1  Bankruptcy  Act,  1888,  §  4,  (a).  Ch.  636 ;  Ex  poite  Reed,  L.  R.  14  Eq. 

'  Philps  V.  Homstedt,  1  Ex  D.  62,  686  ;   and  Shrubsole  v.    Sassams  and 

£z»  Cb-*  luminous  opinion  by  I^rd  Pennell  v,  Beynolds,  supra. 
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act,  and  therefore  that   the   plaintiff  was  not  enl 
recover. 

Other  cases  were  referred  to  hy  the  court,  in  one  ^  o 
Lord  Coleridge  said,  a  bill  of  sale  had  been  given  oi 
trader's  property  to  secure  a  past  debt,  and  for  the 
advance  of  £64,  somewhat  more  than  half  the  valu^ 
property ;  the  rule  of  law  being  declared  to  be  that  wl 
trader  assigns  his  whole  property,  but  receives  in  r 
fair  equivalent,  the  transaction  is  not  void  under  th< 
mpt  law.'    And  in  another  case^  the  same  rule  wa 
upon,  though  the  fresh  advance  was  made  in  order  to 
an  old  debt  to  another  creditor  on  a  previous  bill  of  sa 
advance  being  likened  to  a  substantial  exception  out 
debtor's  property,  ^  such  an  exception  as  might  possi 
able  him  to  carry  on  his  trade  with  advantage.'  ^    Th 
tion  is,  whether  the  effect  of  the  trader's  pledging 
property  for  advances  is  necessarily  to  delay  his  en 
If  such  is  not  the  effect,  the  transaction  is  valid  thov 
advance  bear  a  small  proportion  to  the  value  of  the  d 
property.* 

^  Mercer  «.  Peterson,  L.  R.  8  £z.  each  oonreyance  is  held  not 

104.  course  of  business.     It  was  d 

*  In  Lord  Mansfield's  time  a  trader  settled  until  the  time  of  Lord  1 

committed  an  act  of  bankruptcy  and  a  who  at  first  was  inclined  to  1 

fraud  bj  a  de«d  assigning  all  of  his  prop-  trary,  that  purchase  for  fair  val 

erty,  though  for  a  (present)  valuable  the  efifects  of  a  trader,  without  i 

consideration,  to  a  creditor.    Worseley  a  wrongful  intent  by  the  trader, 

«.  de  Mattoe,  1  Burr.  467,  484.    This  an  act  of  bankruptcy  and  invalid 

was  on  the  ground  that  it  destroyed  his  the  purchaser  as  well  as  agai 

ability  to  continue  his  trade.     *  It  has  trader.     Baxter  v.  Pritchard,  1 

been  settled  over  and  over,*  said  his  £•  456.     That  was  not  the  fi] 

Lordship   in    HasseUs  v.   Simpson,   1  to  that  effect  however.     Roee  i 

Doug.  89,  note,  *that  if  a  trader  makes  cock,  ib.  460,  note,  a  few  years  1 
a  conveyance  of  all  his  property,  that  is        *  Lomaz  v.  Buxton,  L.  R.  ( 

instantly  an  act  of  bankruptcy.    It  is  107. 

fraudulent ;  it  destroys  the  capacity  of        *  Lord  Coleridge,  quoting  ti 

trading.'    See  also  Devon  v.  Watts,  1  guage  of  Lomax  v.  Buxton. 
Doug.  86 ;  Butcher  v,  Easto,  ib.  295.         *  Bittlestone  «.  Cooke,  0  £1. 

In  Walbmn  v.  Babbitt,  16  WalL  577.  296. 
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Indeed  it  has  well  been  said  that  'equivalent'  or  'fair 
equivalent '  is  a  misleading  term ;  ^  it  has  been  seen  that  if 
there  is  a  further  advance  at  the  time  of  the  debtor's  transfer 
or  payment,  no  question  will  be  considered  whether  the  ad- 
vance was  great  or  small,  assuming  the  transaction  to  be 
genuine.  If  a  bona  fide  intention  existed  and  was  promoted 
that  is  enough.'  '  Equivalent '  indeed  does  not  even  require 
the  payment  down  of  any  sum  of  money.  '  If  a  trader  carry- 
ing on  his  business  has  something  done  for  him  which  enables 
him  to  continue  carrying  it  on,  that  is  an  equivalent'^  It 
has  been  held  however  that,  in  the  case  of  a  conveyance  of  aU 
the  debtor's  property  to  the  creditor,  if,  in  consideration  of  a 
money  advance,  the  right  is  given  to  the  creditor  to  seize  all 
the  debtor's  after-acquired  property  on  default  of  payment, 
including  property  acquired  with  the  money  advanced,  the 
case  will  be  different.  In  that  case  the  debtor,  it  is  said,  gets 
no  equivalent  for  any  part  of  the  property  conveyed.* 

There  are  some  special  aspects  of  the  rule  of  advances  and 
*  fair  equivalents '  which  require  mention  here.  One  of  the 
common  modes  of  endeavoring  to  circumvent  the  bankruptcy 
laws  is  for  a  creditor,  in  an  arrangement  for  his  benefit  other- 
wise good,  to  make  some  bargain  with  his  debtor  in  regard  to 
the  debtor's  property,  perhaps  in  a  mortgage,  by  which  it  is 
provided  that  in  the  event  of  the  debtor's  bankruptcy  the 
creditor  shall  have  a  particular  additional  advantage.  Prop- 
erty however  cannot,  by  the  law  of  England,^  be  given  to 
a  man  with  a  provision  that  it  shall  not  be  subject  to  his 

1  Philps  V.  Hornstedti  1  Ex.  D.  62,  ness,  and  if  the  transaction  enables  him 

05 ;  Ex  parte  Reed,  L.  R.  14  Eq.  586.  to  do  so,  it  cannot  be  said  that  the 

*  Ex  parte  Chaplin,  26  Ch.  D.  319,  creditors  had  not  some  equivalent'     Ex 

C.  A.,  Bowen,  L.  J.  parte  Beed,  sapra,  Bacon,  C.  J. 

>  Ex  parte  Beed,  snpra.  Bacon,  Chief  «  Graham  v.  Chapman,  12  C.  B.  85 

Judge,  quoted  and  adopted  by  the  court  (under  12  &  13  Vict.  c.  106,  §  67).   But 

in  Philps  V.  Homstedt,  supra.    '  It  does  as  to  this  case  see  Lomax  v.  Buxton, 

not  go  directly  to  the  creditors,  but  the  L.  R.  6  C.  P.  107,  112, 118,  115. 

creditors  are  greatly  interested  in  the  ^  Brandon  v.  Robinson,  18  Yes.  428. 

fJBiCt  of  the  man  carrying  on  his  busi-  But  see  ante,  pp.  223,  224,  note. 


§  5.]  C0K8TEU0TI0N  OF  THE  STATUTES. 


debts ;  ^  much  less  may  a  provision  be  sustained  by  ^ 
the  event  of  bankruptcy  a  particular  creditor  is  to 
ferred.  over  other  creditors.    ^  A  person  cannot  ma 
part  of  his  contract  that  in  the  event  of  bankruptcy  he      I 
to  get  some  additional  advantage,  which  prevents  tl      i 
erty  being  distributed  under  the  bankruptcy  laws.'^ 

This  was  said  of  a  case  of  a  mortgage  by  the  debtor     i 
was  held  to  mean  that  if  the  debtor  should  become  bai 
certain  chattels,  which  were  not  included  in  the  deed,     • 
become  an  additional  security  to  the  mortgagee  for  th*     • 
The  same  rule  had  been  laid  down  in  a  case  ^  in  wl 
owner  of  a  patent  had  sold  the  same  to  another  upon     i 
dertaking  by  the  purchaser  to  pay  royalties  to  the  ^    i 
The  buyer  at  the  same  time  lent  the  seller  a  large  i    i 
money,  for  which  he  was  to  be  repaid  by  retaining  h; 
royalties  as  they  became  due ;  and  if  the  seller  should  t    ; 
bankrupt,  or  make  an  assignment  for  his  creditors,  the    i 
was  to  retain  all  the  royalties  in  satisfaction  of  the    : 
The  contingency  of  bankruptcy  having  happened,  it  wa    '. 
that  the  buyer  of  the  patent  could  retain  only  hal 
royalties.* 

1  'The  general  distinction  seems  to  204,  210,  and  by  Lord  Justice     i 

be  that  the  owner  of  property  may,  on  the  court  in  Ex  parte  Barter,  26    ! 

alienation,  qualify  the  interest  of  his  510,  C.  A* 

alienee  by  a  condition  to  take  effect  on         ^  James,  L.  J.  in  Ex  parte  W    t 

bankruptcy  [e.  g.  that  in  such  event  the  7  Ch.  D.  138,  C.  A.,  quoting  ]    i 

property  shall  go  over  to  some  one  else.  L.  J.  in  Ex  parte  Mackay,  L.  B   • 

Brandon  v.  Bobinson,  supra],  but  can-  648. 

not  by  contract  or  otherwise  qualify  his        '  '  It  appears  to  me,'  said  Lo   I 

own  interest  by  a  like  condition,  deter-  tice  James,  'that  the  attornment  : 

mining  or  controlling  it  in  the  event  of  was  a  mere  sham,  a  mere  cont 

his  own  bankruptcy,  to  the  disappoint-  and  device  to  give  the  mortgagee  i 

ment  or  delay  of  his  creditors  ;  the  jus  ditional  benefit  in  the  event  of  th<  ; 

disponendi,  which  for  the  first  purpose  gagor*s  bankruptcy/ 
is  absolute,  being  in  the  latter  instance         *  Ex  parte  Mackay,  supra, 
subject  to  the  disposition  prescribed  by        *  Further  see  Whitmore  v.  1  [ 

law.'      1  Swanst.   481,   note   by    Mr.  2  Johns.  &  H.  204,  210  ;  Ex  part  i 

Swanston,  adopted  by  Lord  Hatherley  ter,  26  Ch.  D.  510,  C.  A.     *]i 

in  Whitmore  p.  Mason,  2  Johns,  k  H.  opinion,'  said  Fry,  L.  J.  for  the  i 
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Thus  far  of  transfers,  payments,  and  the  like,  in  respect  of 
past  debts ;  but  the  principle  hj  which  a  fair  equivalent  in 
such  cases  makes  the  transaction  good  is  of  course  appli- 
cable to  the  case  of  a  transaction  in  which  there  is  a  transfer 
or  payment  by  the  debtor  in  respect  of  a  debt  then  first 
created.  If  the  transaction  does  not  wrongfully  delay  credi- 
tors, if  in  the  case  of  a  trader  it  has  no  necessary  tendency  to 
stop  his  business,  and  especially  if  it  is  calculated  to  help  the 
trader  in  carrying  on  his  business,  then  in  principle  it  is 
valid,  and  this  without  regard  to  the  nature  or  the  amount  of 
the  equivalent  received  by  the  debtor. 

§  6.  The  Saving  :  Pressure. 

We  are  now  brought  to  a  special  distinctive  feature  of  the 
English  ^  law  of  preference.  Before  the  year  1869  fraudulent 
preference  was  commonly  treated  as  an  act  by  which  the  in- 
solvent debtor  made  a  payment,  or  a  transfer  of  property,  or 
yielded  some  valuable  right,  to  a  creditor  *  voluntarily,*  and 
in  contemplation  of  bankruptcy.' 

What  is  meant  by  the  word  *  voluntary '  —  for  it  is  not  used 
in  the  sense  of  *  without  consideration '  —  in  this  rule  ?  The 
answer  cannot  be  given  once  for  all,  for  this  is  one  of  the  law's 
technical  terms  which  underwent  a  change  of  meaning  in  tiie 
progress  of  time.    It  was  constantly  contrasted  however  with 

in  the  second  case,  'a  power  upon  bank-  v,  Easto,  ib.  295 ;  In  re  Inns  of  Court 

raptcy  to  control  the  user,  after  bank-  Hotel   Co.   L.   R.   6    £q.  82    (1868). 

ruptcy,    of    property   yested    in    the  The  terms  continued  in  nse  afterwards, 

bankrupt  at  the  date  of  the  bankruptcy  £z  parte  Craven,   L.  R.  10  £q.  648 

is  invalid.'  (1870) ;  Ex  parte  Blackbum,  jL.  B.  12 

1  Irish  also.    In  re  Boyd,  15  L.  R.  Eq.  865  (1871).      See  also  £x  parte 

Ir.  521,  C.  A.,  preference  under  pres-  London  Banking  Co.  L.  B.  16  Eq.  S91; 

sure  held  valid.    Contra  in  this  coun-  In  re  Tempest^  L.  R.  .6  Ch.  70 ;  Ex 

tiy,  at  least  under  the  late  national  parte  Bolland,  L.   R.   7  Ch.  24;   Ex 

bankruptcy  law.     First  National  Bank  parte  Topham,  Li  R.  8  Ch.  614,  that 

V.  Jones,  21  Wall.  825.  the  question  still  is  whether  the  act 

^  Devon  v.  Watts,  1  Doug.  86  ;  Has-  was  apontaneoos.    Infra,  p.  596. 
sells  p.  Simpson,  ib.  89,  note  ;  Butcher 
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the  term  ^  pressure ; '  if  the  act  in  question  was  don 

*  pressure  ^  of  the  creditor,  it  was  not  voluntary,^  an 
fore  was  not  within  the  law  of  fraudulent  preferenc 
then  *  pressure,'  which  is  still  a  current  term  of  the 
sides  being  essentially  an  elastic  idea,  has  in  fact  un 
changes  of  meaning.  At  first  it  was  understood  in  i 
natural  sense ;  to  prevent  a  transaction  from  being  tn 
invalid  within  the  law  of  preference  it  was  necessary 
something  like  coercion  and  a  reluctant  yielding.^ 

This  however  long  since  ceased  to  be  the  received  i 
of  the  word,  so  much  so  that  a  single  request  on  the 
the  creditor  has  for  many  years  been  held  sufficient ; 
request  is  complied  with,  the  payment  or  transfer  h 
made  under  pressure.  It  is  not  voluntary,  and  it  ca 
set  aside.*  *  The  creditor  cannot  be  deprived  of  what 
got,  if  he  got  it  by  asking ;  if  he  got  it  by  the  purely 
tary  act  of  the  debtor,  he  must  lose  it.'  ^    Shortly  tl 

*  voluntary  ^  long  ago  reached  the  meaning  of  *  spontai 
Now  it  appears  to  bo  falling  out  of  use ;  the  difficult 
as  remains,  touches  the  term  ^pressure,'  a  term,  it 
remarked,  not  used  in  the  bankruptcy  statutes  thems< 

Pressure  however  was  not,  and  probably  is  not,  tl 
ground  upon  which  a  transfer  or  payment  made  upon 
of  bankruptcy  might  be  made  good ;  it  is  not  the  only  c 
with  *  voluntary.'    The  effect  of  pressure  is  this :  whei 
is  evidence  that  a  transfer  or  payment  is  made  to  a  c 

^  According  to  Lord  Mansfield  It  was  7  Ch.  24  ;  £z  parte  Tophani 

done  in  dne  coarse  of  trade  if  done  nnder  Ch.  614 ;   Ex  parte  London 

presfiore.    Bust  v.  Cooper,  2  Cowp«  629,  Co.  L.  R.  16  Eq.  891.     For  a  ] 

684.  instance  of  sufficient  presaure  8 

*  Johnson  v.  Fesemeyer,  8  De  6.  &  v.  Pilgrim,  2  Ch.  D.  127. 

J.  18,  Lord  Chelmsford.  *  Johnson  v.  Fesemeyer,  3 

>  £z  parte  Holder,  24  Ch.  D.  889,  J.  18 ;  Ex  parte  London  Ban 

C  A.  L.   R.   16   Sq.   891 ;    In  n 

*  In  re  Tempest,  L.  R.  6  Ch.  70.    To  snpra ;   Strachan  v.   Barton, 
the  same  effect,  Ex  parte  Bolland,  L.  B.  050. 
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on  the  eve  of  bankruptcy,  voluntarily,  in  the  language  of  the 
old  law,  that  is,  that  it  was,  apparently,  the  spontaneous  act  of 
the  debtor,  there  arises  a  presumption  of  fact  that  the  act  was 
done  with  a  view  of  evading  the  bankruptcy  law ;  and  that  pre- 
sumption is  rebutted  by  showing  (what  the  law  deems)  press- 
ure.^ But  in  principle  that  presumption  might  be  met  in  other 
ways ;  and  so  the  law  is  declared.  In  a  case^  which  arose  in  the 
Queen's  Bench  in  the  year  1865,  in  which  an  action  had  been 
brought  by  assignees  in  bankruptoy  to  recover  back  money 
paid  to  the  defendant  by  way,  as  alleged,  of  fraudulent  prefer- 
ence, the  matter  was  left  to  the  jury  in  this  way :  They  were 
told  that  if  the  payment  was  in  contemplation  of  bankruptcy 
and  voluntary,  they  ought  to  infer  that  it  was  intended  to 
prevent  the  equal  distribution  of  the  property  among  the 
creditors.  But  they  were  further  instructed  that  if  the  bank- 
rupt, though  aware  that  bankruptcy  was  inevitable,  and  though 
no  demand  of  payment  had  been  made,  paid  the  debt  simply 
in  discharge  of  the  obligation  he  had  entered  into,  without  any 
view  of  giving  a  preference  to  the  particular  creditor  at  the 
expense  of  the  rest,  the  payment  would  not  be  fraudulent  but 
would  stand.    And  this  was  upheld. 

The  court  said  that  there  was  no  doubt  that  in  most  cases 
the  question  of  fraudulent  preference  would  be  determined 
by  the  fact  that  the  act  of  the  debtor  was  spontaneous,  with- 
out pressure  by  the  creditor ;  it  would  carry  a  presumption 
that  the  debtor  intended  to  act  in  fraud  of  the  bankrupt  law. 
Hence  the  importance  of  evidence  of  pressure.  But  it  did  not 
follow  that  because  in  most  cases  the  absence  of  pressure  led 
to  an  inference  of  wrongful  intent  by  the  debtor,  that  circum- 
stance was  of  necessity  conclusive  in  a  case  where  other  cir- 
cumstances were  found,  sufficient  to  rebut  the  presumption. 
*'  For  it  must  be  borne  in  mind,'  said  Chief  Justice  Cockbum 

^  Bills  9,  Smith,  6  Best  &  S.  814,    portaiit  to  notice  that  a  pregumptum  is 
818,  Cockbuin,  C.  J. ;  Smith  «.  Pilgrim,    to  be  met. 
2  Ch.  D.  127,  Malins,  v.  C.    Itisim-        >  Bills  v.  Smith,  sapim. 
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for  the  court,  ^  that  the  true  question  m  all  these  cases  is 
whether  the  intention  with  which  the  payment  was  made  was 
to  defeat  the  operation  of  the  bankrupt  law.'  ^ 

The  Bankruptcy  Act  of  1888^  above  quoted,  following  the 
language  first  used  in  the  Bankruptcy  Act  of  1869,^  declares 
that  any  of  the  several  acts  mentioned,  if  done  ^  with  a  view 
of  giving  *  the  particular  *  creditor  a  preference  over  the  other 
creditors/  shall  be  deemed  fraudulent  and  void.  The  words 
quoted  are  substituted  for  the  word  ^  voluntarily '  of  the  judges 
in  the  ^  old  law/  as  the  law  before  the  statute  of  1869  is  often 
called. 

What  effect  has  been  produced  by  the  change  in  the  terms 

^  Hia  lordship  ftuther  observed  in  the  creditor  becomes  in  the  majority  of 
this  important  case  :  '  The  statutes  re-  cases  a  matter  o^  so  much  importance, 
lating  to  bankruptcy  contained  no  pro-  Not  indeed  that  the  hostile  attitude  of 
vision  invalidating  payments  made  prior  the  creditor  will  of  itself  legalize  the 
to  the  act  of  bankiuptcy ;  but  the  courts  payment,  if  the  debtor  was  uninfluenced 
from  the  time  of  Lord  Mansfield  held  thereby  and  the  payment  was  made 
that  if  a  trader  in  contemplation  of  voluntarily  by  the  debtor  and  with  a 
bankruptcy,  with  a  view  to  evade  the  view  to  prejudice  his  other  creditors, 
bankrupt  law,  preferred  a  particular  Cook  v.  Bogers,  7  Bing.  438.  The 
creditor  to  the  detriment  of  the  rest,  pressure  becomes  material  because,  as  is 
such  a  preference  was  a  fraud  upon  the  said  by  Lord  Ellenborongh  in  Crosby  v,^ 
law.*  He  adds  that  I^ord  EUenborough,  Crouch,  2  Camp.  1($6, 109,  "his  demand 
in  Crosby  «.  Crouch«  2  Camp.  166,  168,  repels  the  presumption  that  the  bank- 
called  this  subject  of  preference  an  ex-  nipt,  upon  the  eve  of  bankruptcy,  mad« 
crescence  upon  the  bankrupt  laws  (it  a  distinction  among  his  creditors,  and 
certainly  is  no  longer  such),  and  that  spontaneously  preferred  one  of  them  to 
he  thought  that  the  cases  had  gone  far  the  prejudice  of  the  rest"  ...  If  the 
enough.  And  after  quoting  Heath,  J.  act  was  spontaneous  on  the  part  of  the 
in  Hartshorn  v,  Slodden,  2  Bos.  &  P.  debtor,  and  there  are  no  dreumstances 
582,  585,  586,  to  the  effect  that  the  to  rebut  the  presumption  which  arises, 
bankrupt  has  the  disposition  of  his  ...  the  jury  should  be  told  to  infer 
property  until  ha  commits  an.  act  of  that  the  preference  thus  given  was  frau- 
bankmptcy,  and  thiit  unless  he  disposes  dnlent  and  wrongful.  But  if  there  are 
of  it  in  frandem  legis,  his  act  will  be  dreumstances  by  which  the  presump- 
good,  proceeds :  '  It  is  with  reference  tion  may  be  rebutted,  these  cireum- 
to  the  intention  and  motives  of  the  stances  ...  are  for  the  oonsideratioD 
party  making  the  payment  that  the  fact  of  the  jury.' 
of  threats  or  importuning  on  the  part  of        '  82  It  88  Vict*  e.  71,  }  92. 

TOii.  II.  —  88 
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of  the  law?  It  was  broadly  urged  at  the  bar  in  a  recent  case^ 
that  the  effect  of  the  statute  was  to  do  away  with  the  whole 
line  of  decisions  prior  to  it  in  regard  to  pressure;  but  the 
language  of  the  act  seems  plain  enough,  and  the  court  refused 
to  entertain  the  view,  holding  that  it  was  not  enough  that  the 
person  receiving  the  benefit  was  in  fact  preferred.  The  case 
was  this :  A  broker,  who  was  one  of  several  trustees  of  an 
estate,  holding  in  his  sole  custody,  with  consent  of  his  asso- 
ciates, some  of  the  trust  property,  misappropriated  a  portion 
of  the  same ;  and,  in  order  to  save  one  of  his  cotrustees  harm- 
less for  the  breach  of  trust,  made  a  payment  of  money  to  him, 
the  wrongdoer  being  insolvent  at  the  time.  The  Court  of 
Appeal  decided  that  the  payment  was  lawful.' 

It  would  not  be  safe,  on  the  other  hand,  to  say  that  the  law 
remains  precisely  as  it  stood  before  the  year  1869,  for  there 
has  in  fact  been  a  change  in  its  language.  An  entirely  differ- 
ent set  of  words  has  been  used ;  and  this  fact  must  have  some 
significance,  though  it  may  be  that  the  new  words  are  only 
intended  to  make  perfectly  clear  what  may  not  have  been  al- 
together clear  before.  Just  what  significance  there  is  in  the 
change  has  not  been  declared^  though  one  very  learned  judge 
has  said  that  an  examination  of  the  authorities  would  show 
that '  voluntarily '  in  the  technical  sense  of  the  old  law  means 
the  same  thing  as  *  with  a  view  of  giving'  a  preference.®  But 
other  judges  have  pointed  to  the  change  of  language^  and  re- 
fused to  be  led  away  from  the  words  of  the  statute  by  the  sug- 

1  Ex  parte  Taylor,  18  Q.  B.  D.  296,  cannot  throw  out  of  accoant,'  said  his 

G.  A.  lordship,    '  the  fact  that  a  man  was 

^  Following  £z  parte  Stebbins,  17  threatened  with  sqmething  which  he 

Ch.  D.  58,  C.  A.     In  Ex  parte  Taylor  would  not  at  aU  Uke,  in  order  to  see 

Lord  Esher  said  that  the  doctrine  of  whether  he  did  not  act  with  the  dom- 

fraudulent   preference   had   grown  np  inant  yiew  of  getting  rid  of  that  pres- 

from  the  decisions  of  the  judges,  and  suro.' 

that  the  statute  was  intended  to  codify        *  Hellish,  L.  J.  in  Ex  parte  Bolland, 

them.    Hence  the  words  '  with  a  view'  L.  R.  7  Ch.  84. 
etc.  could  not  be  disregarded.     *You 


§  6.]  CONSTBUCTION  OP  THE  STATUTES.  695 

gestion  that  thej  mean  nothing  that  was  not  already  settled 
law.^ 

One  question  which  would  naturally  arise,  and  which  has 
arisen  in  litigation  more  than  once  since  the  statute,  is 
whether  the  existence  of  other  motives  than  the  motive  of 
preference  would  affect  the  transfer  or  payment.  As  the  law 
stood  before  the  act  of  1869  it  seems  that  the  existence  of 
some  additional  motive  would  have  the  effect  to  prevent  the 
debtor's  act  from  being  unlawful.^  And  indeed  since  that 
statute  Sir  George  Jessel  has  said  that  if  the  insolvent's  act 
was  done  with  a  view  to  prefer  the  creditor,  and  also  with 
some  additional  motive,  the  case  might  not  be  within  the 
statute.^  But  the  learned  judge  observed  that  the  additional 
motive  might  be  so  trifling  as  not  to  be  taken  into  account.^ 
And  this  view  of  the  law  was  emphasized  in  another  case  ^  of 
the  same  year.  In  that  case  the  Court  of  Appeal  held  that 
it  was  not  necessary,  in  order  to  invalidate  the  payment  or 
transfer,  to  show  that  the  only  motive  was  the  view  to  a 
preference ;  enough  if  that  was  the  predominant  motive,  for 
the  words  of  the  statute  were,  *  with  a  view,'  not  *  with  the 
sole  view.' 

That  the  statute  is  to  be  taken  in  its  natural  sense,  in  the 
words  *  with  a  view  of  giving  a  preference,'  is  strongly  illus- 
trated in  another  recent  case.^  A  gentleman  was  heavily  in 
debt  to  his  father-in-law  and  to  others,  and  was  insolvent, 

1 '  I  emphatically  protest  against  being  '  Contra  in  the  United  States.  Den- 
led  away  from  the  words  of  the  section  by  ny  V.  Dana,  2  Cash.  160;  Forbes  v. 
any  argument  that  the  standard  which  Howe,  102  Mass.  427. 
the  legislature  has  laid  down  is  equiva-  *  £x  parte  Griffith,  28  Ch.  D.  69, 
lent  to  the  standard  of  the  old  law.'  C.  A. 

Lindley,  L.  J.  in  £x  parte  Griffith,  23  *  £x  parte  Hill,   supra,  oyerruling 

Ch.  D.  69,  C.  A.  the  language  of  the  Chief  Judge  in  Ex 

*  Ex  parte  Blackburn,  L.  R.  12  Eq.  parte  Blackburn,  L.  R.  12  Eq.  864,  as 

864 ;  Ex  parte  Topham,  L.  R.  8  Ch.  quoted  and  approved  in  Ex  parte  Top- 

614;  Ex  parte   Hill,   28  Ch.  D.  695,  ham,  L.  R.  8  Ch.  614. 

C.  A.  ;  Ex  parte  Griffith,  28  Ch.  D.  69,  <  Ex  parte  Lancaster,  25  Ch.  D.  811, 

O.    Am  U.    A. 
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though  he  had  committed  no  act  of  bankruptcy.  The  father- 
in-law  brought  suit,  after  certain  questionable  transactions, 
and  the  aon-in-law  failed  to  appear,  and  allowed  judgment 
to  go  against  himself  by  default.  Execution  was  issued  and 
satisfied ;  and  it  was  now  contended  for  the  trustee  in  bank- 
ruptcy afterwards  appointed  that  the  conduct  of  the  debtor 
amounted  to  giving  a  preference.  But  the  court  held  the 
contrary. 

Lord  Justice  Cotton  said  that  the  circumstances  of  the 
case  looked  indeed  suspicious ;  the  debtor  had  been  sent  to 
consult  with  the  creditor's  solicitor,  and  the  creditor,  after 
consulting  with  the  same  solicitor,  had  thereupon  brought 
the  suit.  It  was  not  however  for  the  court  to  consider  what 
the  creditor's  object  was,  but  whether  the  debtor  acted  as  he 
did  with  a  view  to  giving  a  preference ;  and  it  was  not  enough 
to  show  that  the  debtor  did  not  enter  an  appearance  to  the 
suit  in  question,  and  that  he  suffered  judgment  to  go  by  de- 
fault. It  must  be  shown  that  his  conduct  was  with  a  view  to 
a  preference ;  and  that  was  not  shown.^ 

It  appears  to  be  a  proper  test  of  the  validity  of  a  payment 
made  by  an  insolvent  debtor  to  ask  a  jury  the  following  ques- 
tion; whether  the  debtor,  when  he  made  the  payment,  was 
unable  to  pay  his  debts  as  they  became  due,  from  his  own 
moneys,  and  made  it  with  a  view  of  giving  a  preference  to  the 
creditor.*  The  latter  clause  of  the  question  would  seem  to 
be  open  to  the  objection  in  a  jury  trial,  which  would  not  apply 
to  a  trial  of  the  facts  by  a  judge,  that  it  does  not  call  atten- 
tion to  the  subject  of  pressure  and  its  relation  to  the  result. 
But  in  the  case  just  cited  the  question  stated  was  regarded 
sufficient  in  a  jury  trial ;  and  a  further  question  which  had 
been  put,  whether  the  payment  was  made  voluntarily  and 

^  The  debtor  liad  testified  that  he    property ;  and  this  wis  beliered  by  the 
did  not  think  that  his  father  would  go    conrt. 
to  extremes  after  the  suit  and  seize  his        '  £z  parte  Bolland,  L.  R.  7  Ch.  24. 
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without  real  pressure,  bankruptcy  being  reasonably  i 
was  held,  in  connection  with  the  answer  given  to 
question,  misleading  and  improper.    The  first  pai 
first  question  had  been  answered  in  the  affirmative; 
second  part  in  the  negative.^ 

It  is  not  necessary  that  the  pressure  should  be  br 
an  immediate  creditor  to  whom  the  payment  or  tri 
made,  or  by  his  agent.  A  request  made  by  a  surety 
money  for  the  payment  of  which  he  is  ultimately  lit 
be  paid  over  by  the  debtor  to  the  creditor  prevents  a 
made  accordingly  from  being  a  voluntary  payment  j 
as  a  request  by  the  creditor  himself.^ 

It  is  not'  clear  that  a  payment  or  transfer  not  mad 
pure  gratitude  would  necessarily  be  valid.  Suppose  > 
debtor's  motive  is  not  gratitude,  but  an  expectation  i 
act  will  turn  out  to  his  benefit,  and  that  negotiations  i 
ried  on  and  consummated  between  him  and  the  pi 
creditor  upon  that  footing,  the  creditor  however  mal 
demands  but  remaining  passive  throughout;  could  : 
preference  be  set  aside  ?  It  is  not  probable  that  sucli 
would  occur  very  often,  but  the  evidence  brought  f 
may  sometimes  make  one. 

A  case  ^  in  point  arose  under  the  Bankruptcy  Act  oj 
It  was  to  the  following  effect :  A  creditor  had  recovered 
ment  (for  upwards  of  £50)  against  his  debtor,  and  had 

1  Melliah,  L.  J.  after  saying  tbat  if  tire,  although  there  was  sach 

there  had  been  such  a  demand  as  partly  of  demand  as  to  prevent  the 

influenced  the  hanknipt  in  making  the  being  made  with  a  view  to  | 

payment,  so  that  it  was  not  entirely  creditor  proferenca  over  the  otl 

voluntary,  the  payment  was  not  a  fraud-  itors,  then  it  was  a  fraudulent 

ulent   preference,    said  :    '  The   words  ence.    I  think  the  finding  on  \ 

"  voluntarily* '    and    "  without    real  issue  must  be  taken  as  decidvt 
pressure "  make  this  question  one  which        ^  Edwards  v.  Qlyn,  2  £1.  & 

would  tend  to  mislead  the  jury  and  to  Lord  Campbell, 
induce  them  to  believe  that,  if  there        *  Ex  parte  Pearson,   L.  R. 

was  not  what  they  considered  real  press*  667* 
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upon  a  lot  of  the  debtor's  horses.  Before  sale  the  debtor, 
being  insolvent,  to  the  knowledge  of  both  parties,  agreed  with 
his  creditor  to  give  to  him  the  horses  in  satisfaction  of  the 
debt ;  but  the  horses  were  left  with  the  debtor  upon  his  un- 
dertaking to  pay  for  the  use  of  them.  A  few  days  later  the 
creditor  took  them  away  and  sold  them  for  about  the  amount 
of  the  debt.  Upon  the  same  day  the  debtor  filed  a  petition 
for  liquidation  and  was  afterwards  adjudged  a  bankrupt. 
The  court  held  the  transaction  a  fraud  upon  the  bankrupt 
laws;  Lord  Justice  James  fui*ther  holding  that  there  had 
been  a  fraudulent  preference.  His  lordship  said  that  the  act 
was  no  doubt  done  by  the  debtor,  not  out  of  pure  gratitude, 
but  with  a  view  to  his  own  benefit;  not  differing  in  that 
respect  from  the  ordinary  case  of  fraudulent  preference.  But 
Lord  Justice  Mellish  doubted. 

Pressure  does  not  exist  where,  after  the  debtor's  voluntarily 
putting  his  property  into  the  hands  of  a  creditor  for  some 
special  purpose  of  custody,  the  creditor  refuses  to  keep  it 
except  on  the  terms  of  paying  himself  out  of  it  A  debtor 
drew  his  money  out  of  bank,  and  sent  it  to  his  accountant, 
to  whom  also  he  was  a  debtor.  He  did  this  to  prevent  the 
money  from  being  taken  on  process  issued  by  another  cred- 
itor. The  accountant  took  the  money  back,  saying  that  he 
would  not  accept  it  unless  the  debtor  would  permit  him  to 
pay  himself  out  of  it.  This  was  finally  agreed  upon,  the 
money  received,  and  the  appropriation  made.  There  having 
been  no  other  inducing  pressure,  and  the  debtor  having  gone 
into  bankruptcy  directly,  the  court  ,held  that  there  was  no 
pressure,  and  that  the  money  must  be  repaid  to  the  trustee 
in  bankruptcy.* 

^  £z  parte  Halliday,  L.  R.  8  Ch.  of  the  former  demand,  Jiiut  that  the 

288.     '  As  a  matter  of  fact^*  said  Mel-  debtors  did  not  intend  to  make  any 

lish,  L.  J.  'I  ahonid  infer  not  only  that  payment  at  all  so  long  as  they  were  able 

the  payment  was  not  made,  wholly  or  to  go  on  with  their  business,  and. that 

in  part,  in  conseqnence  of  the  pressure  when  they  found  it  impossible  to  go  on. 


§  6.]  CONSTRUCTION  OF  THE  STATUTES. 

Again  a  threat  on  the  part  of  the  creditor  to  brii 
the  debt  is  not  paid,  may  or  may  not  amount  to  pre 
cording  to  circumstances.  If  the  threat  is  followed 
by  the  payment  or  other  act  of  the  statute,  the  infer 
be  strong,  and  indeed,  if  not  controlled  by  other  evide 
sistible  that  the  act  was  done  with  a  view  to  preferen 
as  has  just  been  intimated,  the  inference  may  be  cc 
Thus,  it  is  laid  down  that  a  threat  by  the  creditor, 
the  situation  of  the  insolvent,  to  sue  if  not  paid  oi 
cannot  be  considered  as  having  any  influence  upon  £ 
the  eve  of  becoming  a  bankrupt,  and  hence  cannot  ] 
of  pressure  so  as  to  make  good  security  given  thereaft 
pressure  must  be  real,  and  bona  iide.^ 

It  is  clear  indeed  that  actual  pressure  in  the  ordins 
will  not  necessanly  save  the  transfer  or  payment ;  tl 
have  been  fraud  (or  some  other  illegal  act)  on  the 
the  creditor.    Thus  a  creditor  suggested  to  his  debt( 
goods  of  othevB  on  credit,  and  with  the  proceeds  of 
him ;  and  this  was  done  under  pressure.    The  debto 
become  bankrupt,  the  transaction  was  annulled.'    1 
itor's  conduct  was  a  plain  fraud  upon  the  other  ci 
Again  a  particular  case  may  fall  under  some  special  i 
between  the  parties  to  the  transaction  in  question,  c 
the  whole  effect  of  pressure.    Thus  an  insolvent  c: 
formed  under  the  Companies  Act  of  1862,  pressed  I 
its  directors,  gives  to  him  a  security  for  payment  oi 
the  director  being  aware  of  the  company's  insolvenc 
transaction  may  be  set  aside,  on  the  ground  that  a  dii 
office  cannot  in  such  a  case  exercise  legal  pressure ; 
presses  himself  to  pay  himself.    He  should  first  reii 

they  gave  a  preference  to  this  particular  bankrapt  in  a  week,  by  your  I 

creditor.'  you  wiU  bring  ^  action  agii 

^  £x  parte   Hall,    19  Ch.  D.  580,  It  might  be  different  if  the  c 

C.  A.  Jessel,  M.  R. :  The  presmire '  was  not  know  the  state  of  hie  affii 
all  a  sham.  What  pressure  can  be  pro-  ^  £z  parte  Reader,  L.  R.  S! 
daced  on  a  man  who  is  going  to  become  a        *  Gaslight  Improvement  i 
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Again  the  rule  of  the  validity  of  payments  or  transfers 
made  by  insolvent  debtors  under  pressure  of  creditors  has 
some  important  limitations.  One  of  these  is  that  where  an 
assignment  of  part  of  the  debtor's  property  is  made  to  a 
trustee  for  a  special  class  of  creditors,  no  amount  of  pressure 
can  make  the  act  valid  against  the  excluded  creditors.^  In 
the  case  cited  it  was  declared  that  while  a  creditor  might  law- 
fully and  successfully  importune  his  debtor  for  payment,  no 
creditor  or  creditors,  by  any  amount  of  importunity  or  even 
coercion  on  the  one  hand  or  largess  on  the  other  could  law- 
fully and  successfully  obtain  an  assignment  of  anj|  part  of  the 
debtor's  property  for  distribution  among  a  favored  class  of 
creditors,  whether  trade  creditors,  private  creditors,  domestic 
creditors,  stock  exchange  creditors,  or  others.' 

The  effect  of  pressure  is  not  avoided  by  the  fact  that  some 
formality  of  making  title,  in  a  case  of  transfer  of  property, 
was  not  gone  through  with  until  some  time  after  the  pressure. 
In  a  case*  decided  shortly  after  the  Act  of  1869  a  creditor 
of  a  trader,  finding  that  the  trader  was  not  carrying  on  his 
business  prudently,  called  for  payment ;  and  it  was  arranged 
that  a  certain  piece  of  property  of  the  debtor  should  be  taken 
as  part  satisfaction.  A  solicitor  was,  several  weeks  after- 
wards, instructed  to  draw  the  necessary  conveyance,  but  owing 
to  his  illness  nearly  two  months  more  elapsed  before  this  was 
done.  In  the  following  month  the  debtor  filed  a  petition  for 
liquidation.    The  court  held  the  preference  valid.^ 

The  effect  of  pressure  is  not  done  away  necessarily  by  the 
fact  that  the  assignment  or  transfer  is  made  by  an  instrument 

roll,  L.  R.  10  Eq.  168.     '  Whom  is  he  ^  Ex  parte  Saffery,  4  Oh.  D.  555, 

to  press  ?    Here  are  five  directors,  all  of  C.  A. 

whom  are  creditors,    .gainst  whom  is  'lb.  James,  L.  J. 

the  pressure  to  be  directed  f    The  only  *  In  re  Tempest,  L.  R.  6  Ch.  70. 

answer  is  themselves ;  that  is,  they  are  *  Compare  the  like  case  of  mere  pref- 

to  press  themselves  to  pay  themselves.'  erence,  ante,  pp.  581,  582. 

RomiUy,  M.  B. 
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giving  the  creditor  a  right  to  take  after-acquired  pro] 
default  of  payment  of  an  advance.    H  the  effect  wou 
prevent  the  debtor  being  a  trader  from  deriving  an) 
whatever  from  the  further  advance,  then  indeed  the  ac 
be  an  act  of  bankruptcy,  and  upon  an  adjudication  c 
ruptcy  based  upon  a  petition  against  the  debtor,  the  t 
title  would  relate  to  the  act  of  bankruptcy  and  dei 
creditor's  claim  notwithstanding  the  pressure.^    But 
would  not  be  an  act  of  bankruptcy  where  the  trader 
full  benefit  of  the  sum  advanced,  as  where  it  is  applies 
time  to  satisfy  Jbhe  demand  of  another  pressing  cred 
If  the  debtor  does  not  act  under  the  influence  of  tl 
sure,  the  case  clearly  stands  as  if  there  had  been  not 
the  kind.^    In  a  recent  case^  it  appeared  that  there  hi 
a  discussion  between  the  insolvent  and  one  of  his  cr 
in  which  the  creditor  said  in  effect,'  ^  Can't  you  give  me 
erence  ? '  and  asked  the  debtor  to  assign  certain  del 
to  him  as  security.    The  debtor  refused  at  the  time  to  ci 
but  afterwards,  just  on  the  eve  of  signing  his  petition  in 
ruptcy,  he  diid  assign  the  debts  referred  to  to  the  ci' 
The  court  held  this  a  case  of  unlawful  preference;  cc: 
ing  that  the  debtor's  mind  had  been  influenced,  not 
creditor's  demand,  but  by  the  debtor's  own  desire  to  gi 
a  preference. 

§  7.  The  Saving  :  The  American  Statutes  and  t 

Meaning. 

The  insolvency  statute  of  Massachusetts,  and  that  ol 
states  render  alienations,  with  a  view  to  preference,  i; 
persons  who  receive  the  property  ^having  reasonable 

1  Graham  v.  Chapman,  12  G.  B.  86,         *  Oook  v.  Rogers,  7  Bing.  4S 

Jerria,  C.  J.  (bat  see  Lomax  v.  Box-  v.  Smith,  6  Best  &  S.  814,  82i 

ton,  L.  R.  6  C.  P.  109, 112) ;  Hatton  v,  p.  592. 
CrattweU,  1  El.  &  B.  16.  «  £z  parte  Griffith,  28  Ch 

*  Hatton  V.  CrattweU,  aapra.  C.  A. 
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to  believe '  the  debtor  to  be  insolvent  or  to  be  in  contempla- 
tion of  insolvency,  fraudulent,  and  his  act  to  be  'in  fraud 
of  the  laws  relating  to  insolvency ; '  ^  and  if  an  alienation  *  is 
not  made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  that  fact  shall  be  prima  facie  evidence '  that  the  cred- 
itor had  such  cause  of  belief.*  This  by  plain  inference  saves 
creditors  and  claimants  (1)  who  receive  property  from  their 
debtors  (though  turned  over  with  a  view  to  preference)  without 
reasonable  ground  to  believe  the  debtor  insolvent  or  in  con- 
templation of  insolvency  and  that  his  act  was  in  fraud  of  the 
law,^  (2)  who  have  taken  in  the  usual  course  of  the  debtor's 
business.^ 

Some  of  the  statutes,  as  e.  g.  the  statute  of  Kentucky,^  make 
a  partial  or  particular  saving ;  others  omit  all  saving.  It  is 
apprehended  however  that  the  saving  of  the  Massachusetts 
Act  would  be  treated  everywhere  as  belonging  to  the  con- 
struction of  the  statutes,  in  the  absence  of  language  incon- 
sistent with  it. 

The  provision  in  the  American  statutes  making  it  necessary 
to  a  fraudulent  preference  that  the  debtor  should  be  insolvent 
or  in  contemplation  of  insolvency  has  often  come  before  the 
courts  for  construction.^  In  the  case  first  cited  a  debtor's 
stock  in  trade  had  been  attached  by  several  of  his  creditors, 
the  debtor  being  in  fact  insolvent  at  the  time.  On  the  same 
day  he  assigned  to  another  creditor  choses  in  action  as  secu- 

^  This  is  put  somewhat  broadly  so         *  The  saying  of  paymeuts  or  tians- 

as  to  cover  the  common  features  of  SS  96  fers  not  exceeding  $25   may  also   be 

and  98.  noticed.    §  97. 

^  This  applies  as  weU  to  transfers  to         What  transactions  are   in  the  due 

pre-existing  debtors  as  to  other  cases,  course  of  business  see  Nary  v.  Merrill, 

Metcalf  V.  Munson,  10  Allen,  491.  8  Allen,  461,  mortgage  of  homestead  by 

*  Intent  to  prefer  is  not  enough  un-  a  millwright,  not  in  due  ooniseb 
der  this  act,  though  the  debtor  may         *  Ante,  p.  578. 
have  been    known    to    be   insolvent.         *  Gorham  v.   Steams,  1  Met.  S66; 

Kingman  v,  Tirrell,  11  Allen,  97,  100.  Crowninshield  v.  Kittridge,  7  Met.  520 ; 

See  Lothrop  v.  Highland  Foundry  Co.,  Tapley  v.  Forbes,  2  Allen,   20  ;  King- 

128  Mass.  120,  124.  .  man  v.  Tirrell,  11  AUen,  97. 
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ritj  for  debts  actually  due  and  for  liabilities  incuri 
the  debtor  did  without  intending  to  take  the  benefit 
solvency  Act  which  had  just  been  passed,  and  in 
fact  not  even  knowing  of  the  existence  of  the  stat 
the  following  day  however  the  debtor  applied  for  th 
of  the  statute ;  and  assignees  were  appointed  who  i 
to  recover  the  choses  in  action  thus  assigned.  It  ' 
under  a  statute  making  it  necessary  that  the  preferenc 
be  made  in  contemplation  of  insolvency,  that  there  1 
no  fraudulent  preference. 

In  another  case^  S  mortgaged  household  furnitui 
defendant  to  secure  payment,  six  months  later,  of  a  de 
S  owed  to  P,  the  mortgage  being  fraudulent  again 
creditors  of  S.    Of  this  mortgage  P  had  no  knowlc< 
within  the  six  months  the  defendant  sold  the  propi 
applied  the  money  on  the  debt  due  to  P.    Afterwar 
plied  for  the  benefit  of  the  insolvent  law,  an  assignee 
pointed,  and  the  assignee  brought  suit  to  recover  the  ]  i 
of  the  sale  of  the  mortgaged  goods.    It  was  held  thi  I 
entitled  to  receive  the  money,  and  therefore  that  the  i 
ant  was  not  liable.' 

That  the  preferred  creditor  had  reasonable  groun  . 
lieve  that  his  debtor  was  insolvent  may  be  shown  by  t : 
which  would  put  a  prudent  man  upon  inquiry.'  It  r  i 
be  shown  by  notorious  facts  of  the  neighborhood.^    T  i 

1  Crowninshield  v,  Eittridge,  7  Met  Mass.  245  ;  Seals  v,  Quinn,  I 

620.  262. 

>  See  Thomas  v.  Goodwin,  12  Mass,         *  Denny  v.  Dana,  2  Cush.  ! 

140  ;  Hatchins  v.  Sprague,   4  N.   H.  v.  Kilburn,  3  Gray,  594  ;  Barl 

469.  creet,  4  Gray,  111  ;  Simpsoi 

*  Merchants'  Bank  v.  Cook,  95  U.  S.  ton,  1  Allen,  109  ;  Metcalf  v 

842 ;  Dutcher  v.  Wright,  94  U.  a  558  ;  10  Allen,  491 ;  Larkin  v.  Hi  | 

Buchanan  v.  Smith,    16  WalL    808  ;  Yt.  597;  Wager  v.  Hall,  16  ^ 

Toof  V,  Martin,  18  Wall.  40  ;  Wilson  v.  The  preferred  creditor  need 

Bank,  17  WalL  487  ;  Scammon  v.  Cole,  been  guilty  of  fraud.    Crafts  : 

5  N.  B.  R.  268 ;  Ecker  v.  McAllister,  99  Mass.  585. 
54  Md.  862 ;  Parsons  r.   Topliff,    119 
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Massachusetts  case  *  it  was  held  proper  to  show  that  the  debtor 
was  engaged  ia  a  busiaess  known  in  the  Deighborhood  to  be 
ruinous.  Whether  the  creditor  hftd  such  cause  or  not  de- 
pended, it  was  said,  upon  the  credit  of  the  debtor  at  the  place 
of  his  business ;  if  tibe  debtor  was  generally  known  to  be  en- 
gaged in  a  losing  hnsiness,  that  might  have  some  tendency  to 
prove  that  he  was  insolvent  and  that  the  creditor  had  the 
means  of  knowing  the  fact.  That  the  conveyance  by  the 
debtor  was  out  of  the  course  of  the  debtor's  business,  if  unex- 
plained,  also  shows  in  Massachusetts  and  elsewhere  that  t^e 
creditor  had  reasonable  ground  to  believe  the  debtor  to  be  in- 
solvent ; '  this  by  the  very  terms  of  the  statute.* 

It  has  been  declared  to  be  extremely  difficult  to  ^ve  a 
general  definition  of  the  word  '  insolvent,'  or  '  insolvency,'  for 
what,  it  is  said,  would  amount  to  insolvency  in  one  class  of 
cases  might  fall  short  of  it  in  another ;  what  would  be  requi- 
site to  constitute  '  insolvency  would  be  very  different  in  the 
case  of  a  banker  or  merchant  from  that  requisite  in  the  case 
of  a  farmer  or  one  not  engaged  in  active  pursuits.'  *  In  the 
case  cited  the  following  instruction  in  effect  had  been  given 
in  regard  to  certain  debtors  who  were  manufacturers  and 
traders :  If  when  the  debt  was  paid  to  the  defendant  the  debts 
of  the  (now)  insolvento  were  so  large  and  numerous  that  they 

1  Dennj  c.  Dani,  supra.  Eing  t>.  Storer,  7S  Maine,  6!  ;  Hemll 

*  Perry  v.  Hsdlsf,  148  Mui.  48,  60;  v.  McLtoghUa,  ib.  44  ;  ult^  p.  8,  Data. 

StavanB    r.    Pisrca,    117    Hus.    SIO  ;  Tha  teit  U  not  belief  or  knowledge,  bat 

Bemheim  s.  Chriltel,  76  Cal.  667;  God-  ground  for  belief.     Lukin  s.  Batcbel- 

tnj  «.  Miller,  SO  Cal.  420  ;  Wuhbnm  der,  SB  Vk  410  ;  Purinton  v.  Cbamber- 

«.   Huntington,   7B  Col.   673;    Ooldi-  Uin,  131  Haia.   E89,    KO;  Merchanta' 

WDrtby  c.  BogerWilliama  Bank,  16  B  I.  Bank  v.  Cook,  BS  tJ.  &  843  ;  Rc^n  r. 

ESS ;  Hathem  v.  Rigfta,  E  New  Bng.  R.  Palmer,   IDS   TJ.   S.   2S3 ;   Dutcher  r. 

(Ifsine)  S«a.    Further  sa  to  reaaonabla  Wright,  S4  U.   8.   G6S  ;  Bucbanan  c. 

gTonnd,  Grant  c.  Fintt  National  Bank,  Smith,  16  Wall.  808. 
97  U.  S.  SO  ;  Stncky  v.  Haunic  Sav.         ■  Ante,  p.  67G  ;   Heaerre  e.  Weld, 

Bank,  108  U.  S.  74  ;  BufTum  d.  Jonei,  7S  Maine,  483. 

144  Mas&   29  ;  Abbott  e.  Shepard,  142         *  Thomu,  J.  in  Lee  «.  Kilbnm,  S 

Man.  17  ;  Cozzena  ■.  Holt,  130  Haii.  Qmy,  B94,  6M.     See  alaoToofir.  Ila^ 

237  ;   Holbrook   c  Jobnaon,   7    Cush.  tin,  13  Wall.  40,  Fiald.  J. 
133  i  Otia  r.  Hadlej,  112  Uua.  100; 
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could  not  pay  the  same  as  the  debts  became  due,  in 
narv  course  of  business,  as  men  in  similar  busines 
do,  and  their  inability  was  so  great  as  to  compel  th 
to  stop  business,  they  were  insolvent  within  the  m( 
the  statute. 

This,  in  the  last  particular,  was  held  inaccurate ; 
might  be  insolvent  though  he  was  not  compelled  to  e 
ness.    What  was  meant  by  insolvency  in  the  case  of 
as  an  abstract  proposition,  could  be  stated  only  io 
terms ;  a  trader  might  be  said  to  be  insolvent  whe 
not  in  a  condition  to  pay  his  debts  in  the  ordinary  c 
persons  carrying  on  trade  usually  do.^    The  Englisli 
it  may  be  observed,  appears  to  be  intended  to  define 
generally ;  an  insolvent  person  is  in  the  provision  re. 
preference  spoken  of,  in  general,  as  '  any  person  unabl 
his  debts  as  they  become  due,  from  his  own  money, 
that  was  in  substance  the  definition  given  to  the  ter] 
the  late  national  Bankruptcy  Act^    A  man  may  ho^ 
treated  as  insolvent  though  he  has  ample  to  pay  all  hi 
if  still  it  is  all  in  his  pocket  or  on  his  person.^    It 
desirable  however  to  pursue  this  question  as  the  subj 
probably  be  disposed  of  by  national  legislation  before 

§  8.  Consequences  op  fraudulent  Preference 

Under  the  English  bankruptcy  law  the  primary  civi 
of  declaring  a  particular  preference  fraudulent  is  ( 

^  Bayly  v.  Schofield,  1  Maule  k  S.  whose  bnsiness  affairs  are  in  qi 

838  ;   Sbone  v,  Lucas,   &  Dowl.  &  R.  xmable  to  pay  his  debts  as  the 

218  ;  2  BeU'B  Com.    167 ;  Herrick  v.  due,  in  the  ordinary  coarse  of 

Borst,  4  Hill,  650 ;  Thompson  v,  Thomp-  transactions.'    See  also  Wagei 

son,  4  Cush.  184.  16  Wall.  584  ;  Toof  v.  Martin, 

*  Ante,  p.  671.  Further  see  Hanson  40;  Yennard  v,  McConnell,  1 
V.  Ellis,  58  Mich.  831  ;  Otis  v,  Hadley,  562  ;  Barnard  v.  Crosby,  t 
112  Mass.  100.  831. 

*  Dutcher  v,  Wright,  94  U.  S.  553.  ^  Bartholomew  v.  McKin 
Clifford,  J..:  'Insolvency  in  the  sense  Allen,  567;  B.  c.  2  Allen,  44 
of  the  Bankrupt  Act  means  that  a  party  p.  195. 
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enough ;  the  transaction  in  which  the  preference  was  made 
is  overturned,  and  the  property  goes  to  the  trustee  for  dis- 
tribution as  if  he  had  received  it  in  the  first  place.  There 
is,  it  should  seem,  no  forfeiture  of  the  creditor's  rights; 
though  the  debtor  may  thereby  lose  his  discharge.  The 
American  statutes  of  insolvency  are  of  the  same  effect.  The 
statutes  relating  to  preferences  in  assignments  for  creditors 
however  vary  considerably,  as  we  have  seen ;  some  of  them 
declaring  the  assignment  itself  void  by  reason  of  the  prefer- 
ence,^ others  going  no  further  than  to  make  the  preference 
invalid,  without  disturbing  the  assignment.^  In  any  case  the 
assignee  in  insolvency  can  treat  the  unlawful  preference  as 
void  at  law ;  he  need  not  first  have  the  debtor's  conveyance 
set  aside  by  legal  proceedings.^ 

And  not  only  must  the  creditor  who  has  received  the  im- 
proper preference  make  return,  an  agent  of  the  debtor,  hold- 
ing the  debtor's  funds  and  paying  them  over  to  a  particular 
creditor  by  direction  of  the  debtor,  with  knowledge  that  the 
debtor  was  thereby  making  a  fraudulent  preference,  is,  it 
seems,  also  liable.^  This  appears  to  be  on  the  ground  of 
participation  in  the  fraud.  The  agent  ought  rather,  when  in 
such  a  predicament,  to  pay  the  fund  over  to  his  principal  and 
leave  him  to  act  alone  in  the  matter. 

^  Ante,  p.  566 ;  Landeman  v.  Wil-  before  he  has  himself  distinctly  mani* 

son,  29  W.  Ya.  702.  fested  such  right    Moigan  v.  Abbott, 

'  lb.;  Gnibbsv.  King,  117Ind.  243;  148  Mass.   507;  Freeland  v.  Freeland, 

Meinhard  v.  Strickland,  7  S.  £.  R.  (S.  supra;  Tuite  v.  Stevens,  98  Mass.  SOS. 

Car.)  888.  For  many  purposes   the  fraudulent 

A  prerious  judgment  Is  not  neces-  preference  makes  the  transaction  yoid- 

sary  to  enable  the  assignee  to  recover  able  only.    See  Smith  v.  Brainerd,  87 

the  property.    Cerf  v.  Phillips,  75  Cal.  Minn.  479. 

185.  *  Ex  iMute  Helder,  24  Ch.  D.  839,  C 

'  Freeland  v,  Freeland,   102  Mass.  A.    The  fact  that  the  agent  himself  re- 

475 ;  Thomson  v.  O'Sullivan,  6  Allen,  ceives  funds  from  another  for  his  in- 

803,  804  ;  Gibbe  v.  Thayer,  6  Cush.  80;  solvent  principal  does  not  amount  to  a 

Dwinel  o.  Perley,  82  Maine,  197.     See  preference  by  the  latter ;  the  agent's 

Milliken  v,  Hathaway,  148  Mass.  69.  holding  is  the  principaVs,  and  not  his 

But  the  assignee  cannot  transfer  his  own.  That  is,  there  has  been  no  pay- 
right  of  electing  to  avoid  the  transaction  ment  or  transfer  by  the  insolvent.    Ibu 
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Next  in  regard  to  the  title  of  a  trustee  in  banki 
respect  of  property  which  has  been  the  subject  of  a  fri 
preference.  It  must  be  observed  that  the  effect  of  t 
ruptcy  is  not  per  se  to  confer  ownership  upon  the  tru 
has  acceptance  of  office  by  the  trustee  any  such  effe< 
title  to  the  property  made  by  the  debtor's  transfer 
until  it  is  properly  divested  by  the  trustee  ;  and  the  i 
election  must  be  manifested  by  some  clear  and  si( 
act.  It  is  not  enough  to  bring  an  action  for  the  co: 
of  the  goods ;  for  the  action  may  be  abandoned  at  ai 
There  may  however  be  recitals  upon  the  record  of 
such  as  to  make  an  election.^ 

It  has  been  seen  that  the  title  of  a  transferee  from  i 
who  afterwards,  within  the  time  named  in  the  stat 
comes  bankrupt  may  be  rendered  invalid  by  the  doc 
relation,  if  the  bankruptcy  was  not  adjudicated  on  pe 
the  debtor.^  This  doctrine  of  relation  has  no  applic 
the  law  of  preference,  and  the  title  or  claim  of  the 
does  not  turn  upon  it.^ 

The  case  just  referred  to  was  an  action  by  an  ass  i 
bankruptcy  against  one  who  had  taken  possession  of 
goods  of  the  bankrupt  under  a  bill  of  sale.    At  the  : 
the  sale  the  goods  were  property  of  the  bankrupt;   : 
bill  of  sale  was  given  under  circumstances,  it  was  urg  < 
stituting  a  fraudulent  preference.     The  jury  had  fou : 
there  was  such  a  preference,  and  a  verdict  was  enU  i 
the  plaintiff,  but  with  leave  to  move  to«nter  a  verdict 
defendant;  and  the  judgment  of  the  Exchequer  Gli 
reversing  that  of  the  Exchequer,^  was  that  the  verdici 
stand  as  entered.    The  decision  in  the  lower  court  h  i 
based  upon  the  ground  that  the  plaintiff's  title  depends : 

1  Kewnham  v,  Stevenson,  10  C.  B.  '  Jones  v.  Harber,  L.  It  6  < 

718.  ante,  p.  605. 

s  Clongh  V.  Loudon  Ry.  Co.  L.  R.  *  Marks  v.  Feldman,  L.  1! 

7  Ex.  26,  Ex.  Oh.  ;   vol.  1,  p.  487,  275  Ex  Ch. 

note.  *  L.  B.  4  Q.  B.  481. 
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its  relation  back  to  the  sale  made  to  the  defendant,  and  that 
there  was  no  such  relation,  the  bankruptcy  having  been  adju- 
dicated upon  the  debtor's  own  petition.  This  was  now  held 
to  be  an  erroneous  view.  Belation  had  nothing  to  do  with 
the  plaintifiTs  right  of  action.  There  had  been  a  preference, 
and  afterwards,  within  the  period  of  the  statute,  the  debtor 
bad  become  bankrupt ;  that  was  enough.^  And  it  made  no 
difference  that  the  goods  had  been  converted  into  money  by 
the  defendant' 

§  9.  Acts  op  Bankruptcy. 

To  the  foregoing  it  is  proper  to  add :  — 

By  the  English  Bankruptcy  Act,  1883,  section  4,^  a  debtor  ^ 
commits  an  act  of  bankruptcy  in  each  of  the  following 
cases :  — 

(a)  If  in  England  or  elsewhere  he  makes  a  conveyance  or 
assignment  of  his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally : 

(b)  If  in  England  or  elsewhere  he  makes  a  fraudulent  con- 
veyance, gift,  delivery,  or  transfer  of  his  property,  or  any 
part  thereof: 

(c)  If  in  England  or  elsewhere  he  makes  any  conveyance 
or  transfer  of  his  property,  or  any  part  thereof,  or  creates 

^  Kelly,  C.  J. :  '  Except  bo  far  as  it  contrary  to  the  spirit  and  principle  of 
may  or  may  not  be  an  act  of  bankruptcy  those  laws.  Section  67  of  the  Bank- 
under  the  provisions  of  the  bankruptcy  ruptcy  Act,  1849»  may  therefore  be  dia- 
statutes,  the  doctrine  of  relation  has  no  missed  from  oonsidention  .  .  . ;  for  it 
application  to  a  fraudulent  preference,  is  not  as  an  act  of  bankruptcy  that  this 
If  a  man  at  a  time  when  he  contem-  transaction  was  invalid,  but  simply  as 
plates  bankniptcy  delivers  goods  or  a  fraudulent  preference ;  as  to  which 
money  into  the  hands  of  a  creditor  the  doctrine  of  relation  has  no  appli- 
whom  he  intends  to  benefit,  that  trans-  cation.* 
action  is  perfectly  valid  between  the         *  IK 

parties  ;  but  if  bankruptcy  supervenes,         *  46  &  47  Vict.  c.  52.    Comp.  Bank- 

and  there  is  an  adjudication  against  the  mptcy  Act,  1869,  §  6. 
transferrer  or  donor,  it  is  a  fraudulent        *  The  older  acts  related  to  tradeoL 

preference  and  invalid  as  against  the  12  &  IS  Vict.  c.  106,  §  67  ;  In  re  Cole* 

assignees,  not  under  any  express  pro-  mere,  L.  B.  1  Ch.  128. 
vision  of  the  bankruptcy  laws  but  as 
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any  charge  thereon  which  would  under  this  or  any  other 
act  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt : 

(d)  If  with  intent  to  defeat  or  delay  his  creditors  he  does 
any  of  the  following  things,  namely,  departs  out  of  England, 
or  being  out  of  England  remains  out  of  England,  or  departs 
from  his  dwelling  place,  or  otherwise  absents  himself,  or  be- 
gins to  keep  house: 

(e)  If  execution  issued  against  him  has  been  levied  by 
seizure  and  sale  of  his  goods  under  process  in  an  action  in 
any  court,  or  in  a  civil  proceeding  in  the  High  Court: 

(f)  If  he  files  in  the  court  a  declaration  of  his  inability 
to  pay  his  debts  or  presents  a  bankruptcy  petition  against 
himself : 

(g)  If  a  creditor  has  obtained  a  final  judgment  against  him 
for  any  amount,  and  execution  thereon  not  having  been 
stayed,  has  served  on  him  in  England,  or,  by  leave  of  the 
court,  elsewhere,  a  bankruptcy  notice  under  this  Act,  requir- 
ing him  to  pay  the  judgment  debt  in  accordance  with  the 
terms  of  the  judgment,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  court,  and  he  does  not, 
within  seven  days  after  service  of  the  notice,  in  case  the 
service  is  effected  in  England,  land  in  case  the  service  is 
effected  elsewhere,  then  within  the  time  limited  in  that  be- 
half by  the  order  giving  leave  to  effect  the  service,  either 
comply  with  the  requirements  of  the  notice,  or  satisfy  the 
court  that  he  has  a  counter-claim,  setoff,  or  cross  demand 
which  equals  or  exceeds  the  amount  of  the  judgment  debt, 
and  which  he  could  not  set  up  in  the  action  in  which  the 
judgment  was  obtained : 

(h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that 
he  has  suspended,  or  that  he  is  about  to  suspend,  payment  of 
his  debts. 

Excluding  clause  (d),^  personally  intended  fraud  is  not 

^  8be  ante,  p.  881 »  acts  '  naturally  innocent ; '  post,  pp.  618-627. 
VOL.  II.  —  89 
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necessary  to  an  act  of  bankruptcy.  When  the  necessary  facts 
appear,  there  is  fraud,  whatever  the  motive  of  the  debtor.^ 
This  has  been  very  distinctly  laid  down.  It  is  declared  in 
substance,  that  the  effect  of  the  transaction  is  ordinarily 
the  thing  to  be  considered;  if  a  man  take  from  an  embar^ 
rassed  debtor  a  conveyance  intended  to  withdraw  and  with- 
drawing tlie  debtor's  property  from  the  reach  of  creditors, 
and  bankruptcy  follow,  the  transaction  is  not  only  void  under 
the  bankruptcy  law,  it  is  fraudulent  also,  *•  whatever  may  have 
been  the  view  of  those  who  were  engaged  in  the  transaction 
that  it  might  be  the  best  thing  for  the  debtor,  or  that  it  might 
afford  an  effectual  way  of  paying  the  creditors.'  ^    One  or  two 

1  See Castlebeig V.Wheeler,  10 Gent,  collection  of  their  debts.'    It  is  to  be 

R.   (Md. )  556  ;  £x  parte  Chaplin,  26  remembered  that  this  work  treats  only 

Ch.  D.  819,  C.  A.,  infra.     Preference,  of  the  civil  administration  of  the  law  of 

as  we  have  seen,  most  be  actually  in-  fhind. 

tended.    Ante,  p.  579.     Secus  of  fraud        ^  Gotten,  L.  J.,  in  Ex  parte  Ghap- 

here  as  well  as  elsewhere.  lin,  26  Ch.  D.  S19,  831,  G.  A.,  ante,  p. 

See  ante,  p.  6 ;  infra.    It  may  very  7,  note. 
weQ  be  that  for  the  purpose  of  refusing         It  may  also  be  obsenred  that  this 

the  debtor  a  dischuge,  or   afterwards  part  of  the  bankruptcy  statutes  relating 

to  plead  dischaige,  as  also  for  purposes  to  fraudulent  conveyances,  etc,  which 

generally  of  a  criminal  nature,  personal  immediately  answers  to  the  statute  of 

intent  may  be  necessary.    Wolf  v.  Stiz,  18th  Elixabeth  (for  which  reason  it  has 

99  U.  S.  1 ;  8.  c.  96  U.  S.  541  ;  Hen-  been  considered  in  connection  with  that 

nequin  v.  Clews,  111  U.  S.  676  ;  Strang  statute,  ante,  pp.  880,  881)  has  always 

V.  Bradner,  114  U.  S.  555  ;  ante,  p.  8,  received  the  same  oonstmction  as  that 

note,  p.  877,  note.     But  that  is  a  differ-  stated  in  the  text    Before  the  statute 

ent  thing  from  the  question  whether  of  1869  the  bankruptcy  law  had  declared 

the  transaction  was  fraudulent  for  the  to  be  acts  of  bankruptcy  conveyances 

purposes  of  administering  the  property,  made  *with  intent  to  defeat  or  delay 

as  was  expressly  pointed  out  by  the  creditors,'  which  expression  the  courts 

court  in  Wolf  v.  Stix,  supra,     Waite,  always  treated  as  used  in  a  technical 

C.  J.  (after  saying  that  personal  fraud  sense,  and  not  as  meaning  personal  in- 

is  necessary  to  prevent  a  debtor  from  tention.    In  re  Wood,  L.  R.  7  Ch.  801^ 

having  his  discharge  in  bankruptcy) :  S07,  Hellish,  L.  J. ;  In  re  Moroney,  21 

« Clearly  it  [the  definition  of  the  kind  L.  R.  Ir.  27,  46,  Lord  Ashbourne,  C. 

of  fraud  here  meant  by  the  statute]  does  See  also  Wolf  o.  Stix,  99  U.  S.  1,  Waite, 

not  include  such  fraud  as  the  law  im-  G.  J.,  for  the  court,  distingmshing  the 

plies  from  the  purchase  of  property  from  matter  of  fraudulent  conveyances.    The 

a  debtor  with  the  intent  thereby  to  (English)  statute  of  1869  left  out  the 

hinder  and  delay  his  creditors  in  the  words  *  with  intent '  and  spoke  of '  con- 
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illastrations,    relating   to   the   subject   of   clause 
serve  to  show  the  substantial  identity  of  the  legal  c< 
of  fraud  under  that  clause  with  that  under  the  s 
13th  Elizabeth :  — 

Under  a  very  old  provision  of  the  bankruptcy  lawi 
land  an  alienation,  for  full  value  even,  by  a  debtoi 
templation  of  bankruptcy  may  be  impeached  by 
showing  that  the  property  has  remained  in  the  *  repute 
ship'  of  the  debtor,  with  the  consent  of  the  creditc 
to  the  bankruptcy.^    The  analogy  to  the  law  of  fri 
conveyances  under  the  statute  of  ISth  Elizabeth  is      i 
enough ;  and  indeed,  as  might  be  expected,  the  same 
difficulties  beset  the  cases  under  the  bankruptcy  law 
those  under  the  statute  of  Elizabeth,  such  as  the  difiB 
determining  whether  the  possession  has  really  been  rei    i 

In  the  case  ^  just  referred  to,  the  bankrupt  had  give 
of  sale,  for  value  but  not  full  value,  to  one  of  his  cr 
of  the  effects  in  a  certain  inn  which  had  been  kept     ; 
bankrupt.    The  property  remained  indeed  in  the  ban    : 
possession ;  but  the  Bills  of  Sale  Act,  under  which  th 
tion  arose,  avoided  sales  where  the  property  remained    ; 
reputed  ownership  of  the  vendor  at  the  time  of  the  bank   i 

veyances  fraadnlent  against  creditors/  effect,  distiDgoishing  cases  one    ' 

the  words  'with  intent'  being  consid-  (d)  as  of  acts  '  naturaUy  inuoc 
ered  misleading.    'These  first  words/         ^  Shrabsole  v,   Snssams,  1 

said  Melli&h,   L.  J.,  nt  supra,    'have  v  8«   452  ;  Ex  parte  Chaplin,    ! 

been  left  out  because  there  is  often,  in  D.   319,   C   A  ;  Corliss  v,  J( 

fact,  no  such  intent  .  .  .  The  words  Minn.  364.     Comp.  however  Si   i 

''with  intent  to  defeat  or  delay"  have  Turpin,  91  U.  S.  114.    See  BIa< 

been  left  out  as  superfluous  and  mis-  Dobie,  1  C.  P.  D.  265,  that  c 

leading.*    And  to  this  Lord  Ashbourne  for  reservation  of  rights  in  favc 

adds  :  That  language  '  means  that,  ac-  dfibtor  in  such  cases  fall  under  1  , 

cording  to  bankruptcy  law,  you  should  objection. 

consider  the  effect  and  spirit  of  what  is         The  subject  of  '  reputed  ow.  i 

done,  and  that  the  court  is  not  to  be  nins  back  to  the  statute  of  21  Ji  i 

fettered  by  having  to  find  a  state  of  19.     See  Ryall  v.  Rolle,  1  At  i 

facts  which  may  not  exist  at  all.*    In  re  Lee,   C.  J.  referring  to  the  pi  i 

Maroney,  ut  supra.    See  also  the  same  s.  c.  1  Ves.  848. 
case  at  p.  59,  Palles,  C.  B.,  to  the  same         '  Shrubsole  v,  Sussams. 
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with  the  consent  of  the  true  owner.  In  regard  to  this  it  ap- 
peared that  the  creditor,  the  true  owner,  had  sent  a  person  to 
the  inn  to  paint  out  the  debtor's  name,  and  that  the  cred- 
itor himself  went  there  shortly  before  the  bankruptcy  and  ar- 
ranged with  the  debtor  to  continue  upon  the  premises  to  carry 
on  the  concern  for  him.  The  creditor  left  the  bankrupt  in 
possession  to  continue  the  business  until  a  purchaser  could  be 
found.  The  court  held  that  it  was  for  the  jury  to  say  whether 
there  was  fraud  or  not.* 

In  some  cases  the  facts  under  which  the  possession  was  re- 
tained may  show  fraud  as  matter  of  law,  and  not  merely  point 
to  fraud  as  matter  of  fact.  This  will  be  the  case  when  there 
is  any  secret  arrangement  or  other  act  the  necessary  effect 
of  which  is  to  defeat  or  delay  creditors.  In  a  recent  case '  it 
appeared  that  a  trader  in  embarrassed  circumstances  assigned 
all  his  property  in  July,  1882,  to  a  creditor  in  alleged  consid- 
eration of  a  release  by  him  of  a  debt  of  £327,  less  than  half 
of  which  however  was  then  due.  The  real  consideration  was 
a  release  of  the  debt  and  a  secret  agreement  between  the  par- 
ties that  the  creditor  should  undertake  the  payment  of  the 
debtor's  debts,  at  least  his  trade  debts.  On  the  same  day  the 
debtor  entered  into  a  written  agreement  with  the  creditor  by 
which  he  was  to  manage  the  business  as  the  creditor's  servant 
at  a  salary.  The  creditor  paid  some  of  the  debts,  and  the 
debtor  carried  on  the  business  as  before,  in  his  own  name, 
though  in  fact  under  the  orders  of  the  creditor.  None  of  the 
other  creditors  knew  anything  about  the  special  agreement. 
In  March,  1883,  the  debtor  became  bankrupt ;  nearly  all  the 
trade  debts  having  been  paid  by  the  creditor.  It  was  held 
that  tlie  assignment  was  void  against  the  trustee  in  bank- 

^  Willes,  J.  :  '  I  adhere  to  what  I  it  is  for  the  jury  to  say  whether  un- 
said in  Pennell  v.  Reynolds,  11  C.  B.  der  all  the  circumstances  the  effect  of 
N.  A.  722,  that  an  assignment  hy  a  the  assignment  is  to  defeat  or  delay 
trader  of  all  his  property  and  effects  for  creditors.' 

a  present  advance  of  part  of  their  yalue        ^  £x  parte  Chapin,  26  Ch.  D.  31 9» 

is  not  necessarily  an  act  of  bankruptcy  ;  C.  A. 
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niptcy,  on  the  ground  that  its  necessary  effect  was  to  defeat 
or  delay  the  other  creditors ;  there  being  no  means  by  which 
they  could  compel  performance  by  the  creditor  of  his  agree- 
ment to  pay  the  debts. 

The  effect  of  the  transaction,  as  was  observed  by  Lord  Jus- 
tice -  Cotton,  was  to  withdraw  all  the  property  of  the  debtor 
from  the  reach  of  the  creditors,  by  a  deed  kept  secret  from 
them,  thus  preventing  them  from  enforcing  their  legal  rights. 
If  however  the  agreement  had  been  open,  on  the  face  of  the 
assignment,  so  that  the  creditors  could  have  made  use  of  the 
debtor's  name  for  the  purpose  of  enforcing  the  special  agree- 
ment, the  case,  his  lordship  said,  might  have  been  different.^ 
There  is  reason  to  think  that  our  best  American  authorities 
would  not  make  this  concession,  unless  the  letter  of  the  stat- 
ute required ;  ^  under  the  general  statutes  against  fraudulent 
conveyances  such  agreement  would  make  a  plain  case,  in  this 
country,  of  intent  to  defraud.* 

Under  earlier  legislation  it  had  also  been  held  that  an 
assignment  of  property  by  a  trader  which,  if  acted  upon,  must 
necessarily  prevent  him  from  carrying  on  his  business,  and  so 
delay  or  defeat  his  creditors,  was  an  act  of  bankruptcy,  wholly 
irrespective  of  any  frauds  It  followed  that  an  act  of  the  kind 
was  not  to  be  deemed  fraudulent  because  it  was  an  act  of 
bankruptcy.  The  result  of  this  was  that  the  assignees  in  bank- 
ruptcy could  not  claim  property  of  the  bankrupt  which  he  had 
conveyed  by  an  act  of  bankruptcy,  simply  because  the  convey- 
ance was  such  an  act.  Their  right  depended  upon  their  hav- 
ing acquired  a  title  to  such  property  under  the  bankruptcy,  or 
upon  the  existence  of  fraud  in  the  conveyance.^ 

In  the  case  just  cited  a  trader  had  assigned  all  his  property 
under  pressure  to  the  plaintiff,  a  creditor  of  his,  without  fraud 

^  Lord  Justice  Fry  well  considered  the        *  Young  v.  Fletcher,  3  H.  &  C.  782 ; 
case  within  the  statute  of  Elizabeth.         Jones  v.  Harher,  L.  R.  6  Q.  B.  77. 
'  See  ante,  pp.  263,  264.  ^  Jones  r.  Harher,  supra. 

«  lb.  - 
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and  Titbout  intent  to  prefer.  The  debtor  vas  insolvent  at 
the  time  and  shortly  afterwards  was  adjudged  a  bankrupt,  but 
upon  his  own  petition.  The  assignees  in  bankruptcy  got  hold 
of  the  property  assigned  t«  the  plaintiff  and  claimed  it ;  where- 
upon the  plainti£f  sued  them  for  conversioa,  and  had  judg- 
ment. The  court  said  that  the  assignment  to  the  plaintiff 
was  indeed  an  act  of  bankruptcy,  but  as  the  debtor  had  been 
adjudged  bankrupt  upon  his  own  petition,  there  could  be  no 
relation  of  title,  in  favor  of  the  defendants,  back  to  the  act 
of  bankruptcy ; '  and  as  there  had  been  no  fraud  or  intent  to 
prefer,  the  defendants  could  not  prevail  in  the  suit.  That  is, 
they  had  acquired  no  title,  and  they  had  no  right  to  have  the 
plaintiff's  title  set  aside. 

This  decision  was  based  upon  a  case  in  the  Exchequer.*  In 
that  case  a  bill  of  sale  had  been  executed  by  a  debtor  withio 
twelve  months  before  he  was  adjudged  bankrupt,  but  in  pur- 
suance of  a  valid  agreement  made  more  than  twelve  months 
before  the  adjudication ;  the  old  law  permitting  conveyances 
made  twelve  months  before  adjudication  to  stand,  if  not  other- 
wise objectionable.  The  court  held  that  the  transfer  must  be 
considered  as  relating  back  to  the  day  on  which  it  was  agreed 
that  it  should  be  made,  and  therefore  that  it  could  not  be 
treated  as  an  act  of  bankruptcy,  and  could  only  be  avoided  on 
the  ground  of  fraud.' 

It  is  probable  that  the  same  doctrine  would  apfdy  to  the 
Bankruptcy  Acts,  1869  and  188S,  both  of  which  contain  pro- 
visions that  a  debtor  may  be  declared  bankrupt  on  the  ground, 
int«r  alia,  that  he  has  made  a  fraudulent  gift,  delivery,  or 
transfer  of  property.    A  claim  by  the  trustee  in  bankruptcy 

>  Sm  Shnibsole  v.  Sonams,  10  C.  B.  cheqaer  Chamber,  L.  B.  3  Ex.  104, 
V.  B.  462  ;  Harks  v.  Feldman,  L.  R.  6  bat  on  a  different  ground  ;  bat  the 
Q.  B.  275,  Ex.  Ch.,  reTeraing,  but  not  court  in  Jonee  v.  Harber,  rapra,  con- 
on  this  point,  L.  R.  4  Q.  B.  181.  sidered  tbat  the  ground  taksn  bj  the 

"  Herccr  v.   Peterson,  L.  R.   2  Ex.  Court   of    Eicheqoer   had    not    baen 

S04.  i^ect«d. 

■  The  case  was  alfinned  bf  the  Ex- 
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would  rest  either  on  title  acquired  by  him  under  the 
tion  or  on  fraud  in  the  transfer ;  so  indeed  Mr.  Just 
burn  intimated  in  the  case  above  referred  to.^  li 
does  not  relate  back  to  the  act  of  bankruptcy,  then 
tee's  claim  must  rest  upon  fraud  in  such  act 

^  Jones  V.  Harber,  L.  R.  6  Q.  B.  77. 


ra.  EVASION  OF  PEOCESa 


CHAPTER  XXV. 


BANKRUFTCT:  NE  EXEATi  ATTACHUENT. 


§  1.   iNTRODDCrOaT :  Bankboptct. 

Cebtain  aspects  of  evoBion  of  process  hare  been  considered 
io  other  connectioDS,  because  they  belonged  to  the  subjects 
then  coder  coDsideratiuQ.  Tlie  statute  of  18th  Elizabeth,  in 
rendering  void  conyeyances  in  fraud  of  creditors,  embraces 
conveyances  made  in  order  to  evade  the  process  of  creditors ; 
and  evasion  of  process  ivas  therefore  a  necessary  part  of  the 
treatment  of  that  statute.  Here  however  a  different  thing  is 
to  be  taken  in  hand ;  the  subject  now  to  be  considered  is  not 
that  of  eonvetfanccB  with  intent  to  defraud,  but  simply  evasion 
of  process  with  such  intent;  and  that  may  be  in  many  ways, 
as  by  absconding  with  a  view  of  avoiding  payment  of  a  debt 
nnder  bankruptcy '  or  insolvency  laws,  by  conduct  justifying  a 
writ  of  '  ne  exeat  regno '  or  the  like,  by  absconding  with  a  view 
of  avoiding  process  generally,  by  concealment  of  property  with 
a  like  view,  and  in  otlier  ways. 

Some  of  the  statutes  upon  this  subject,  as  well  as  some  of 
the  proviaioQS  of  the  unwritten  law,  partake  of  a  criminal 
character,  as  e.  g.  the  bankruptcy  statutes  against  the  debtor's 
absconding  to  avoid  the  law,  and  parts  of  the  law  in  regard  to 
process  of  *  ne  exeat  regno ; '  in  that  character  they  will  not 
1  Ante,  p.  14,  atiil  inRm. 
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be  commented  upon.  But  as  having  a  civil  side  also  it  is 
important,  in  treating  of  the  nature,  incidents,  and  conse* 
quences  of  civil  frauds  generally,  to  show  what  the  law  upon 
such  subjects  is. 

By  the  English  Bankruptcy  Act,  1883,  section  25,  the  court 
may  cause  a  debtor  to  be  arrested,  and  any  books,  papers, 
money,  and  goods  in  his  possession  to  be  seized,  under  the 
following  circumstances:  — 

(a)  If,  after  a  bankruptcy  notice  has  been  issued  under  this 
Act,  or  after  presentation  of  a  bankruptcy  petition  by  or 
against  him,  it  appears  that  there  is  probable  reason  for  be- 
lieving that  he  is  about  to  abscond  with  a  view  of  avoiding 
payment  of  the  debt  in  respect  of  which  the  bankruptcy  notice 
was  issued,  or  of  avoiding  service  of  a  bankruptcy  petition, 
or  of  avoiding  appearance  to  any  such  petition,  or  of  avoiding 
examination  in  respect  of  his  affairs,  or  of  otherwise  avoiding, 
delaying,  or  embarrassing  proceedings  in  bankruptcy  against 
him. 

(b)  K,  after  presentation  of  a  bankruptcy  petition  by  or 
against  him,  it  appears  that  there  is  probable  cause  for  be- 
lieving that  he  is  about  to  remove  his  goods  with  a  view  of 
preventing  or  delaying  possession  being  taken  of  them  by  the 
official  receiver  or  trustee,  or  that  there  is  probable  ground 
for  believing  that  he  has  concealed  or  is  about  to  conceal  or 
destroy  any  of  his  goods,  or  any  books,  documents,  or  writ- 
ings, which  might  be  of  use  to  his  creditors  in  the  course  of 
his  bankruptcy. 

(c)  If,  after  service  of  a  bankruptcy  petition  on  him,  or 
after  a  receiving  order  is  made  against  him,  he  removes  any 
goods  in  his  possession  above  the  value  of  five  pounds,  with- 
out the  leave  of  the  official  receiver  or  trustee. 

(d)  If,  without  good  cause  shown,  he  fails  to  attend  any 
examination  ordered  by  the  court. 

Certain  aspects  of  bills  of  discovery  and  similar  proceed- 
ings in  courts  of  equity  and  of  common  law,  founded  upon  the 
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concealment  of  property  or  of  documents,^  or  other  frauda, 
may  also  be  referred  to  in  this  connection,  without  comment. 
The  frauds  which  come  under  consideration  in  such  cases 
are  of  infinite  variety ;  but  they  are  the  same  or  of  the  same 
nature  as  those  which  have  been  under  consideration  in  these 
volumes. 

The  English  Debtors'  Act,  1869,  section  6,  provides  that 
where  a  plaintiff  in  any  action  in  Westminster  Hall,  in  which 
the  defendant  would  before  have  been  liable  to  arrest,  proves 
at  any  time  before  final  judgment  that  the  plaintiff  has  good 
cause  of  action  against  the  defendant  to  the  amount  of  fifty 
pounds  or  upwards,  and  that  there  is  probable  cause  for  be- 
lieving that  tiie  defendant  is  about  to  quit  England  unless 
apprehended,  and  that  the  absence  of  the  defendant  from 
England  will  materially  prejudice  the  plaintiff  in  the  prosecu- 
tion of  his  action,  he  may  be  arrested  and  imprisoned  for  a 
period  not  exceeding  six  months,  unless  and  until  he  has 
sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of 
England  without  leave  of  court. 

§  2.  Ne  exeat  Regno. 

The  writ  of  *  ne  exeat  regno,'  granted  originally,  it  seems, 
only  for  great  political  purposes,  came  to  be  used  in  the  civH 
administration  of  the  law  as  early  at  least  as  in  the  time  of 
Queen  Elizabeth.^  In  the  time  of  James  the  First  it  was 
made  one  of  the  subjects  of  Lord  Bacon's  Ordinances.  ^  Writs 
of  ne  exeat  regno,'  it  is  declared,  *  are  properly  to  be  granted 
according  to  the  suggestion  of  the  writ  in  respect  of  attempts 
prejudicial  to  the  king  and  state;  in  which  case  the  Lord 

1  See  chapter  26,  §  4.  Wms.  818.    The  text  is  taken  in  sab- 

*  2  Story,  Equity,  §  1467  ;  Tothill,  stance  from  Story,  and  ultimately  from 

Transactions,  p.  186 ;  Beames,  Ord.  of  Beame8»  Ne  Exeat     See  Stoiy,  §  1465, 

Chancery,  p.  40,  note  148  ;  Beames,  Ne  note. 

Exeat,  p.  16 ;  Ex  parte  Bnink^,  3  P.         Comp.  (d),  ante,  p.  609. 
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Chancellor  will  grant  them  upon  prayer  of  any  of 
cipal  secretaries,  without  cause  showing,  or  upon  s 
mation  as  his  lordship  shall  think  of  weight.    But 
also  they  may  be  according  to  the  practice  of  long  t 
in  case  of  interlopers  in  trade,  great  bankrupts 
estates  many  subjects  are  interested,  or  other  cases 
cem  multitudes  of  the  king's  subjects ;  also  in  case 
and  divers  others.' 

The  writ  is  not  in  general  granted,  where  the  am 
upon  which  it  is  founded  still  prevails,  except  in 
equitable  debts  and  claims.^    It  has  been  used  chiei 
suit  has  been  begun  in  equity,  and  the  defendant,  inte 
defeat  the  plaintiff  (or  the  converse  in  a  cross-bill)  oi 
demand,  or  to  avoid  the  decree  of  the  court,  is  about 
the  country,  or  the  state.*    It  is  provided  by  Act  of  ( 
that  no  writ  of  ne  ezeat  shall  be  granted  by  the  feders 
unless  a  suit  in  equity  has  been  commenced  and  sati 
proof  made  that  the  defendant  designs  quickly  to  dept 
the  United  States.' 

There  is  one  exception  to  the  rule  that  ike  writ  1 
in  respect  of  equitable  debts  and  claims ;  and  that  is 
of  alimony  decreed  to  a  wife,  which  may  be  enforced  b^ 
of  the  writ  if  occasion  require.^    The  ground  of  equit 
terference  in  England  in  regard  to  alimony  appears  or 
to  have  been  that  the  Ecclesiastical  Court,  which  f( 
had  jurisdiction  of  matters  of  divorce,  was  unable  to 
its  decrees  perfectly ;  equity  therefore  interfered  to  j 
the  decree  from  being  defeated   by  fraud.^    But  coi 
equity  in  more  recent  times  do  not  appear  to  have  ai 
jm-isdiction  to  that  extent ;  ^  equity  will  not  interfere 

1  Story,  S  WO.  •  lb.  f  1472. 

'  lb.  note.  >  lb. ;  Stones  v.  Cooke,  8  £ 

•  March,  2,  1793,  c.  22,  f  5.  note ;  Shaftoe  v.  Shaftoe,  7  V 

*  Story,  §  1471.    Another  sappoeed  Dawson  v,  Dawson,  ib.  178 ;  I 
exception,  in   matters   of  account,  is  Haffey,  14  Yes.  261. 

shown  to  be  no  exception  at  all.  §  1478. 
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seems,  in  the  absence  of  statute,  unless  alimony  has  been 
decreed,^  —  in  which  respect  the  writ  a£Fords  a  strong  con- 
trast to  the  processes  of  law  administered  in  cases  of  convey- 
ances made  in  fraud  of  claims  to  alimony.^ 

In  regard  to  the  nature  of  the  equitable  demand  for  which 
the  writ  may  be  used  the  demand  must  be  certain  and  actu- 
ally payable,  and  not  contingent.  Further  it  should  be  for 
some  debt  or  demand  of  distinct  amount ;  it  does  not  lie  in 
respect  of  a  demand  of  a  general  unliquidated  nature  or  one 
resting  in  uncertain  damages.'  But  it  is  not  necessary  that 
the  technical  relation  of  debtor  and  creditor  should  exist  be- 
tween the  parties  ;  the  cestui  que  trust,  e.  g.  or  the  assignee 
of  a  bond  may  have  the  writ  against  the  obligor.^ 

§  8.  Meaning  of  Fraud  in  Foregoing  Gases. 

How  the  provisions  of  the  law  in  cases  falling  under  the 
foregoing  heads  are  interpreted,  touching  the  meaning  of  fraud 
or  the  evasion  of  the  process  of  the  courts,  does  not  directly 
appear.  It  is  not  improbable  however  that  on  its  criminal 
side  the  law  may  require  proof  of  personal  intention  of  wrong- 
doing. Indeed  the  same  is  probably  true  of  the  law  on  its 
civil  side,  of  all  those  proceedings  under  bankruptcy  legislation 
and  the  like  which  are  ^  naturally  innocent.'  ^  With  regard 
to  the  writ  ne  exeat  regno  however  it  can  only  be  said  that  in 
ordinary  cases  its  use  turns  upon  fraud ;  and  whenever  that  is 
the  case,  it  is  probable  that  personal  intention  of  wrongdoing 
should  be  proved,  because  leaving  the  state  is  naturally  an 
innocent  act. 

§  4.  Attachment. 

A  great  variety  of  statutes  exists  in  the  United  States  in 
regard  to  absconding,  or  the  concealment  of  one's  person  or 

1  Story,  §  1472.  *  In  re  Moroney,  21  L.  B.  Ir.  27,  59, 

*  Ante,  pp.  148,  149.  Palles,  C.  B.,  ante,  p.  881.    See  also 

*  lb.  ante,  pp.  888  et  seq. 
^  lb.;  Grant  v.  Grant,  8  Rnss.  698 ; 

Leake  o.  Leake,  1  Jac.  &  W.  605. 
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property,  or  making  away  with  one's  property,  in 
evade  the  process  of  law ;  upon  the  proper  showing 
an  attachment  of  property  may  be  granted.    The  subi 
the  statutes  of  a  number  of  the  states  will  here  be  giv 

The  laws  of  New  York  authorize  an  attachment 
fondant's  property,  where  the  suit  is  to  recover  a 
money  only,  as  damages  in  certain  cases,  upon  affida^ 
alia,  that  the  defendant,  being  a  resident  of  the  st 
departed  therefrom  with  intent  to  defraud  his  creditc 
avoid  the  service  of  a  summons,  or  keeps  himself  co 
with  like  intent,  or  that  he  has  removed  or  is  about  to 
property  from  the  state  with  intent  to  defraud  his  ci 
or  that  he  has  assigned,  disposed  of,  or  secreted,  or  i 
to  assign,  dispose  of,  or  secrete  property  with  like  ii 

The  laws  of  New  Jersey  authorize  an  attachment  i: 
of  any  creditor  who  shall  make  oath  or  affirmation  1 
verily  believes  that  his  debtor  absconds  from  his  cr< 
and  is  not  to  his  knowledge  or  belief  resident  in  the  i 
the  time.^ 

The  laws  of  Pennsylvania  authorize  an  attachment  i 
any  debtor,  being  an  inhabitant  of  the  state,  who  1 
sconded  from  the  place  of  his  usual  abode  in  the  state, 
remained  absent  from  the  state,  or  has  confined  himseli 
own  house  or  concealed  himself  elsewhere,  with  des 
either  case  to  defraud  his  creditors.    And  the  like  pre 
is  made  in  regard  to  a  debtor,  not  having  become  an  i 
tant  of  the  state,  who  shall  confine  or  conceal  himself 
the  county  with  intent  to  avoid  the  service  of  process  j 
defraud  creditors.^ 

The  laws  of  Maryland  authorize  an  attachment  aga 
debtor  who  is  about  to  abscond  from  the  state,  or  wh 
assigned,  disposed  of,  or  concealed,  or  is  about  to  assigr 
pose  of,  or  conceal  his  property,  or  some  portion  of  it 

1  Annotated  Code  of  dvH  Proc.  1888.  >  Key.  1877. 

•  Brightley's  Purdon,  10th  ed. 
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intent  to  defraud  his  creditors,  or  who  has  removed,  or  is 
about  to  remove,  his  property,  or  some  portion  of  it,  out  of  the 
state  with  like  intent.^ 

The  laws  of  Virginia  authorize  an  attachment  in  certain 
eases  on  affidavit  of  belief  in  effect  that  the  defendant  is  re- 
moving or  intends  to  remove  certain  property  or  its  proceeds 
out  of  the  state  so  that  process  of  execution  will  be  unavail- 
ing ;  in  certain  other  cases  upon  affidavit  that  the  debtor  in- 
tends to  remove  or  is  removing  or  has  removed  his  effects  out 
of  the  state  so  as  not  to  leave  enough  probably  to  satisfy 
judgment.^ 

The  laws  of  West  Virginia  authorize  an  attachment  against 
a  resident  of  the  state  upon  affidavit  that  the  person  has  left 
or  is  about  to  leave  the  state  with  intent  to  defraud  his  credi- 
tors, or  so  conceals  himself  that  a  summons  cannot  be  served 
upon  him,  or  is  removing  or  is  about  to  remove  his  property 
or  a  part  thereof  out  of  tlie  state  with  intent  to  defraud  his 
creditors,  or  is  converting  or  is  about  to  convert  his  property 
or  a  part  thereof  into  money  or  securities  with  intent  to  de- 
fraud his  creditors,  or  has  assigned  or  disposed  of  his  prop- 
erty or  a  part  thereof  or  is  about  to  do  so  with  intent  to 
defraud  his  creditors,  or  has  property  or  rights  of  actions 
which  he  conceals,  or  fraudulently  contracted  the  debt  or  in- 
curred the  liability  for  which  the  action  or  suit  is  brought.' 

The  laws  of  North  Carolina  and  of  Florida  authorize  an 
attachment  on  affidavit  that  the  defendant  has  departed  from 
the  state  with  intent  to  defraud  his  creditors  or  to  avoid  the 
service  of  a  summons,  or  keeps  himself  concealed  therein  with 
like  intent,  or  has  removed  or  is  about  to  remove  any  of  his 
property  from  the  state  with  intent  to  defraud  his  creditors, 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign, 
dispose  of,  or  secrete  any  of  his  property  with  like  intent.* 

1  Rev.  Code,  t878.  *  Battlers  Rev.  Pub.  Sts.  1878 ; 

s  Code,  1873.  Bash's  Dig.  Fla.  Sts.  1872. 

"  Rev.  Sts.  1879. 
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The  laws  of  South  Carolina  authorize  an  attachme 
affidavit  that  the  defendant  has  absconded  or  conceal 
self,  or  is  about  to  remove  any  of  his  property  from  tl 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  tc 
dispose  of,  or  secrete  any  of  his  property  with  inten 
fraud  creditors.* 

The  laws  of  Georgia  authorize  an  attachment  in 
cases  upon  affidavit  that  the  debtor  is  actually  remc 
about  to  remove  out  of  the  county,  or  absconds,  or  ( 
himself,  or  is  causing  his  property  to  be  removed  bey< 
state.' 

The  laws  of  Alabama  authorize  an  attachment  in 
cases  upon  affidavit  that  the  defendant  absconds,  or 
himself  so  that  ordinary  process  cannot  be  served  up 
or  is  about  to  remove  from  the  state,  or  to  remove  hi 
erty  from  the  state  so  that  the  plaintiff  will  probably 
debt  or  have  to  sue  for  it  in  another  state,  or  is  about 
lently  to  dispose  of  his  property  or  has  fraudulently  d 
of  it,  or  has  money,  property,  or  effects,  liable  for  hu 
which  he  fraudulently  withholds.^ 
*  The  laws  of  Tennessee  authorize  an  attachment  upoi 
vit  that  the  debtor  or  defendant  is  about  to  remove 
removed  himself  or  property  from  the  state,  or  has  r 
or  is  removing  himself  out  of  the  county  privately,  or  c  i 
himself  so  that  ordinary  process  cannot  be  served  upc : 
or  absconds  or  is  absconding  or  concealing  himself  c  i 
erty,  or  has  fraudulently  disposed  of  or  is  about  fraud  ; 
to  dispose  of  his  property,  or  where  both  parties  beir  \ 
residents  and  residents  of  the  same  state  the  debtor's  p 
has  been  fraudulently  removed  to  this  state  to  evade    i 
in  the  state  of  their  domicile  or  residence.* 

The  laws  of  Ohio,  Kansas,  and  of  Nebraska  autho: 
attachment  upon  affidavit  in  certain  cases  that  the  def : 

1  Code  of  Proo.,  Lynch,  1880.         *  Rey.  Code. 
*  dodey  1878.  «  Code,  1868. 
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has  absconded  with  intent  to  defraud  his  creditors,  or  has  left 
the  county  of  his  residence  to  avoid  service  of  a  summons,  or 
so  conceals  himself  that  a  summons  cannot  be  served  upon 
him,  or  is  about  to  remove  his  property  or  part  thereof  out  of 
the  jurisdiction  of  the  court  with  intent  to  defraud  his  credi- 
tors, or  is  about  to  convert  his  property  or  part  thereof  into 
money  for  the  purpose  of  placing  it  beyond  the  reach  of  his 
creditors,  or  has  property  or  rights  in  action  which  he  con- 
ceals, or  has  assigned,  removed,  or  disposed  of,  or  is  about  to 
dispose  of  his  property  or  part  thereof  with  intent  to  defraud 
his  creditors,  or  has  fraudulently  contracted  the  debt  or  in- 
curred the  obligation  for  which  suit  is  or  is  about  to  be  or  has 
been  brought.* 

The  laws  of  Illinois  authorize  an  attachment  by  a  creditor 
against  the  property  of  a  debtor,  where  the  debt  exceeds  $20, 
upon  affidavit  that  the  debtor  conceals  himself  so  that  process 
cannot  be  served  upon  him,  or  has  departed  from  the  state 
with  intention  of  having  his  effects  removed  therefrom,  or  is 
about  to  depart  from  the  state  with  like  intention,  or  is  about 
to  remove  his  property  from  the  state  to  the  injury  of  such 
creditor,  or  has  within  two  years  preceding  the  filing  of  the 
affidavit  fraudulently  conveyed  or  assigned  his  effects  or  a 
part  thereof  so  as  to  hinder  or  delay  his  creditors,  or  has 
within  two  years  prior  to  the  filing  of  the  affidavit  fraudu- 
lently concealed  or  disposed  of  his  property  so  as  to  hinder 
or  delay  his  creditors,  or  is  about  fraudulently  to  conceal, 
assign,  or  otherwise  dispose  of  his  property  or  effects  so  as  to 
hinder  or  delay  his  creditors.' 

The  laws  of  Missouri  authorize  an  attachment  in  civil 
actions  upon  affidavit  that  the  defendant  conceals  himself  so 
that  process  cannot  be  served  upon  him,  or  has  absconded  or 
absented  himself  from  his  usual  place  of  abode  in  the  state, 
so  that  process  cannot  be  served  upon  him,  or  is  about  to 

^  Bey.  Sts.  Ohio,  1880 ;  Corap.  Laws  Eans.  1879 ;  Annotated  Sts.  Neb.  1881. 
*  Annotated  Sts.  1881. 
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remove  bis  property  or  effects  out  of  the  state,  with  intent  to 
defraud,  hinder,  or  delay  his  creditors,  or  is  about  to  remove 
out  of  the  state  with  intent  to  change  his  domicile,  or  has 
fraudulently  conveyed  or  assigned  his  property  or  effects  so 
as  to  hinder  or  delay  his  creditors,  or  has  fraudulently  con- 
cealed, removed,  or  disposed  of  his  property  or  effects  so  as  to 
hinder  or  delay  his  creditors,  or  is  about  fraudulently  to  con- 
vey or  assign  his  property  or  effects  so  as  to  hinder  or  delay 
his  creditors,  or  is  about  fraudulently  to  conceal,  remove,  or 
dispose  of  his  property  or  effects  so  as  to  hinder  or  delay  his 
creditors,  or  that  the  cause  of  action  accrued  out  of  the  state 
and  the  defendant  has  absconded  or  secretly  removed  his 
property  or  effects  into  this  state.^ 

It  will  not  be  profitable  to  go  further ;  the  foregoing  fairly 
represent  the  attachment  laws  of  all  the  states,  so  far  as  the 
one  question,  fraud,  is  concerned.* 

It  is  no  part  of  the  purpose  of  this  work  to  undertake  an 
examination  of  the  attachment  laws  of  the  states ;  the  only 
question  for  consideration  relates  to  the  particular  aspect  or 
to  the  various  aspects  of  fraud  which  they  present.  And  in 
regard  to  that  matter  it  will  be  seen  that  amidst  considerable 
variation  of  language  the  statutes  generally  agree  in  author- 
izing attachment,  as  for  fraud,  in  the  following  cases ;  w^ere 
the  defendant,  being  a  resident  of  the  state,  has  absconded  or 
concealed  himself  with  intent  to  defraud  his  creditors,  or 
where  he  has  made  away,  is  making  away,  or  is  about  to 
make  away  with  his  property,  whether  by  alienation  or  by 
concealment,  with  such  intent.  Very  often  the  intent  is 
expressed  to  be  an  intent  to  evade  or  avoid  process. 

What  is  it  that  constitutes  fraud  under  these  statutes  ?  The 
answer  to  that  question  appears  to  vary  with  the  view  in 
which  the  attachment  laws  as  a  whole  are  regarded,  and  also 
with  the  particular  ground  for  the  attachment.    In  New  York 

,  ^  Rev.  Sts.  1879.  Rhode  Island,  snits  may  be  begun  by 

s  In  the  New  England  states,  except    attachment  of  property  as  of  course. 
VOL.  II.— 40 
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the  attachment  laws  have  been  looked  upon  with  more  favor 
than  in  most  other  states.  Mr.  Justice  Denio  has  declared 
that  a  liberal  indulgence  should  be  extended  to  attachment 
proceedings,  lest  they  become  «  snare  rather  than  a  beneficial 
remedy ;  ^  and  the  statement  has  been  repeated.^  Accord- 
ingly the  intent  to  defraud  would  be  found  in  New  York  upon 
facts  which  might  be  deemed  insufficient  in  other  states.  The 
language  of  the  learned  judge  just  named,  in  the  case  which 
caused  it,  indicates  that  the  standard  may  sometimes  be 
entirely  external  as  distinguished  from  personal  intention  to 
defraud ;  for  he  speaks  of  the  proportion  of  the  ^ebtor^s 
ready  means  to  his  debts  as  a  matter  for  inquiry  in  regard  to 
the  intent.' 

In  many  states,  probably  in  most  of  the  states,  however 
the  attachment  laws  are  looked  upon  as  '  harsh  and  extraor- 
dinary,' *  and  proceedings  under  them  are  narrowly  scruti- 
nized. '  There  should  be  a  strict  compliance  with  the  statute,' 
it  is  declared  ;  ^  and  it  is  altogether  likely  that  in  such  states 
the  intent  of  the  statute,  in  all  cases  ot  absconding  or  con- 
cealment of  the  person,  would  be  considered  to  mean  personal 
intention  in  the  defendant.  There  are  few  if  any  specific 
authorities  to  the  question,  but  the  decisions  on  the  whole 
appear  to  proceed  upon  the  footing  of  a  requirement  of  a 
showing  of  such  intention.*     And  rightly ;   for  the  acts  in 

1  Van  Alatyne  v.  Erwine,  11  N.  Y.  •  See  Moi^gan  v,  Avery,  7  Barb.  656  ; 

831,  340.  Bosenfield  r.  Howard,  15  Barb.  546  ; 

<  Talcott  V,  Rozenberg,  8  Daly,  203,  Haizlette  v.  Lake,  Deady,  469  ;  Shove 

206.  V.  FarweU,  9  Bradw.  256 ;  Spencer  v. 

'  It  was  not  said  however  that  the  Deagle,  84  Mo.  455  ;  Enders  v.  Rich- 
want  of  due  proportion  would  establish  ards,  33  Mo.  598  ;  Boggs  v.  Bindskoflf, 
the  intent,  though  there  is  reason  for  23  III.  66  ;  Young  o.  Nelson,  23  III. 
thinking  that  it  might     See  infra.  565  ;    Buford  Implement  Co.  o.    Mc- 

^  BuUene  v.  Smith,  78  Mo.  151, 159  ;  Whorter,  41  Rans.  262;  Mack  v.  Jones,  31 

"Winkler  v.  Barthel,  6  Bradw.  Ill,  114  Fed.  R.  189  ;  Hughes  v.  Lake,  63  Miss, 

('  summary  and  harsh  ').  552;  First  National  Bank  ».  Rosenfield, 

•  Winkler  v.  Barthel,  supra;  John-  66  Wis.  292  ;  Little  John  o.  Jacobs,  ib. 

son  V,  Johnson,  31  Fed.  R.  700 ;  Randle  600  ;  Ferguson  p.  Chastant,  35  La.  An. 

V.  Mellcn,  67  Md.  181.  889 ;  Hunter  v.  Sowaixl,  15  Neb.  215. 
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question^  in  such  cases,  are  ^  naturallj  innocent.'  ^ 
clear  that  the  same  would  not  be  true  in  New  York 
the  011I7  difference  is  that  in  the  latter  state  eyidenc< 
might  be  allowed  a  weight,  as  mere  evidence,  which 
other  states  would  refuse  to  it. 

On  the  other  hand,  there  is  reason  to  think  that 
question  of  intent  ilnder  these  laws  relates  to  dispc 
property  made  by  the  defendant  with  intent  to  defj 
is,  when  an  attachment  is  asked  for  on  the  ground 
defendant  has  made,  is  making,  or  is  about  to  mak 
ances  of  his  property  with  intent  to  defraud  his  ere 
in  such  cases  there  is  reason  to  think  that  the  inte 
attachment  law  is  ordinarily  the  same  as  in  the 
against  fraudulent  conveyances  themselves.  Acts 
well  as  personal  intention,  ordinarily  should  esta 
intent ;  for  it  would  be  strange  that  a  conveyance  cou 
nounced  fraudulent  under  the  statutes  against  fraudi 
veyance,  and  yet  not  fraudulent  under  the  attachmen 

And,  though  it  is  not  safe  to  generalize  much  in  ] 
special  and  varying  statutes,  this  has  the  direct  su 
authority.^    A  case^  in  Missouri,  in  which  state  th( 

Ab  to  absconding  or  concealing  one-  dreon,  7  Md.  209  ;  Stouffer  1 

self  see  Malone  v.  Handley,  81  Ala.  Md.  477  ;  Fitch  v.  Waite,  5 

117  ;  In  re  Fitzgerald,  2  Caines,  818  ;  Ev^ans  v.  Saul,  8  Mart.  N.  r. 

Ez  parte  Schroeder,  6  Cowen,  603,  605  ;  v.  G owing,  5  Rich.  n.  8.  4' 

In  re  Thompson,  1  Wend.  43  ;  Ex  parte  v.  McGee,  5  Yei^g.  428.    T 

Chipman,   ib.    66  ;    In    re  Warner,   3  not  altogether  in  harmony  ; 

Wend.    424 ;    Ross  v,   Clark,  32  Mo.  often  due  to  variance  in  tfa 

296  ;  Brady  v.  Parker,   67   Go.  636  ;  of  the  statutes. 
Haris  r.  Taylor,  13  Ala.  824  (knowl-         ^  See  ante,  pp.  881,  888  < 
edge  of  the  neighborhood);   Powell  v.         *  See  Anderson  «.  Patters 

Governor,  9  Ala.   36  (same);   Pitts  v,  599  ;  Rice  v.   Momer,   ib.  j 

Burroughs,  6  Ala.  733  (same);  Middle-  Armstrong,   65  Wis.   225; 

brook  t7.   Ames,    5  Stewt.   &  P.    158  ;  v.    Sloan,    65    Miss.    407 

Walcott    V.    Hendrick,   6    Texas,    406  r.    Cissna,    17    Mo.    App. 

(knowledge    of   neighborhood  ;    comp.  v.  Liverman,  17  Mo.  218  ' 

with  Ala.  cases  supra);   Field  v.   An-  Henlein,  84  Hun,  562  (bu 


*  Field  r.  Liverman,  17  Mo.  218. 
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ment  laws  are  regarded  as  ^  harsh  and  extraordinarj/  ^  turned 
in  part  upon  a  confession  of  judgment  made  by  the  debtor  in 
favor  of  M.  And  the  question  was,  whether  the  coilfession 
was  ground  for  an  attachment,  as  having  been  made  with 
intent  to  hinder  or  delay  creditors.  It  was  held  that  it  was,  if 
the  execution  in  favor  of  M  was  to  be '  held  up '  until  other  exe- 
cutions came  in  ;  the  Supreme  Court  declared  that  such  facts 
would  ^render  the  execution  dormant  and  fraudulent  as  against 
subsequent  executions.' '  What  the  motive  may  have  been 
for  the  direction  to  hold  up  the  execution  is  immaterial.  Nor 
is  this  doctrine  affected  by  the  rule  that  the  plaintiff  must, 
under  the  statute  of  Missouri,  show  that  the  defendant's  act 
was  fraudulent  as  well  as  a  hindering  of  his  creditors  ;  ^  for 
the  direction  to  hold  up  the  execution  till  other  executions 
come  ^  crowding  in '  itself  constitutes  the  fraud.^ 

One  of  the  cases  *  just  cited  will  serve  further  to  enforce 
the  point.  In  that  case  instructions  to  the  following  effect 
were  sustained :  1.  If  the  jury  believe  that  at  the  time  of  the 
commencement  of  the  suit  the  defendant  had  conveyed  or  as- 
signed any  of  his  property  or  effects  for  the  purpose  of  hin- 
dering or  delaying  any  of  his  creditors,  or  for  the  purpose 
of  compelling  his  creditors  to  compromise  or  compound  their 
debts  by  taking  less  than  the  amount  due,  or  for  the  purpose 

83  Hun,  649);  Durr  r.  Hcnrey,  44  Ark.  •  The  rule  appears  to  be  weU  set- 
801 ;  Curtis  v.  Hoadley,  29  Kans.  566  ;  tied.  Whipple  r.  Foot,  2  Johns.  422  ; 
Knowles  v.  Bell,  41  Kans.  171,  tenaut^s  Doty  v.  Turner,  8  Johns.  20  ;  Storm  v. 
removal  of  crops ;  Masterson  9.  Bentley,  Woods,  11  Johns.  112;  Kellogg  v. 
60  Ala.  520,  same.  Brickell,  C.  J.  in  Griffin,  17  Johns.  274  ;  Russell  v.  Gibbs, 
the  last  case  :  '  It  is  the  fact  of  removal  5  Co^en,  890  ;  Edwards  v.  Harben,  2 
or  of  the  intent  to  remove  manifested  T.  R.  596,  BuUer,  J.  ;  Rice  «.  Sarjeant, 
by  some  overt  act  or  declaration,  which  7  Mod.  87.  It  will  be  considered  fur- 
is  the  ground  of  attachment.  The  Ian-  ther  in  the  next  chapter,  to  which  in 
guage  of  the  statute  renders  it  incapa-  its  more  common  phase  it  belongs, 
ble  of  any  other  construction,  and  no  •  Enders  ».  Richards,  83  Mo.  598 ; 
other  can  be  given  to  it,  without  ira-  Spencer  ».  Deagle,  84  Mo.  455  ;  Shove 
pniring  its  beneficial  operation.'  Contra,  v.  FarwcU,  9  Bradw.  256,  260. 
McPike  r.  Atwell,  84  Kans.  142.  *  Field  v.  Liverman,  supra,  and  the 

^  Bullene  9.   Smith,   73   Mo.   151,  cases  last  cited. 
159.  *  Enders  v.  Richards,  sapra. 


§  4.]  ATTACHMENT. 

of  inducing  any  of  his  creditors  to  grant  him  an  ext 
time  for  the  payment  of  their  debts,  they  will  fin( 
plaintiffs.  2.  Although  the  jury  may  believe  that 
of  trust  was  executed  for  the  purpose  of  securing  1 
debts  to  B  and  others  and  that  R  and  the  trustee  na 
have  acted  throughout  in  good  faith,  yet  if  they  find 
part  of  the  purpose  of  the  defendant  in  making  the  ( 
to  keep  off  his  creditors,  or  to  hinder  or  delay  the 
cover  up  his  property  from  them,  they  will  find 
plaintiffs.^ 

This  subject  has  a  further  illustration  in  the  langu 
learned  judge  in  a  recent  case  ^  touching  threats  on 
of  a  debtor  to  make  an  improper  assignment  of  his  ] 
if  pursued  by  a  particular  creditor.     After  giving  as 
ample  of  such  an  assignment  a  transfer  of  proper 

^  In    Shove  v,   FarweU,  9  Bradw.  true  title  and  ownership  of  t 

256,  260,  the  court  says  that  the  statate  is  kept  from  the  view  of  the 

contemplates  that  the  fraud  shall  be  '  of  when  done  with  the  intent  an 

fact  as  contradistingnished  from  a  legal  of   preventing  its   being    at^ 

or  constructive  fraud.'     It  is  hardly  taken  on  execution.    .    .    . 

necessary  to  say  that  fraud  may  be  and  should  trausfer  his  stock  in  a 

often  is '  of  fact '  without  being  a  matter  B  as  collateral  security  for  a 

of  personal  intention.   See  pp.  181, 182,  having  paid  the  debt  should  i 

379.   Nor  is  there  anything  to  show  that  it  in  the  name  of  B  with  a  vie 

the  learned  judge  in  Shove  v,  Farwell  the  purpose  of  preventing  th 

meant  by  '  of  fact '  personal  intention,  ment  or  seizure   on  executioi 

The  following  is  his  very  good  illustra-  creditors,  there  would  be  a  con 

tion  :  '  If  a  man  has  shown  himself  to  be  of  his  property  in  the  stock.' 

dishonest,  by  making  a  conveyance  of  said  in  relation  to  an  insolvency 

his  property  designing  thereby  to  delay  So  it  is  laid  down  in  Adams  \ 

and    hinder   his    creditors,  and    such  7  Pick.  542,  549,  that  a  collu 

effect  is  produced,  then  for  the  space  of  unfounded  attachment  of  pro 

two  years  the  statute  permits  the  credi-  another's  debtor  '  is  a  mode  of 

tor  to  treat  him  as  one  who  may  repeat  ing  the  debtor's  effects  so  that  t 

his  fraud,  and  authorizes  its  prevention  be  drawn  from  the  reach  of  ( 

by  a  seizure  of  his  property.'     Spencer  who  might  wish  to  avail  themj 

V,  Deagle,  34  Mo.  455,  followed.  their  legal  right  to    attach  o; 

What    constitutes    concealment    of  There  need  be  no  personal  intei 

property  see  O'Neil  v.  Glover,  5  Gray,  defraud    in   such  a  case.      lb. 

144.   Thomas,  J.  :  '  Concealment  is  the  p.  680,  note, 
doing  of  an  act,  whether  by  way  of         ^  Gashirie  v.  Apple,  14  Abb. 

conveyance  or  transfer,  by  which  the  Robertson,  J. 
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trust  for  the  debtor,^  it  was  declared  that  whatever  purpose, 
inserted  in  the  assignmenty  would  render  the  assignment 
void  as  legally  fraudulent,  ought,  when  declared  verbally  to 
be  the  object  of  an  intended  assignment,  to  be  considered 
as  of  an  equally  fraudulent  character.'  It  is  clear  that  it  is 
not  necessary  tliat  there  should  have  been  any  personal  in- 
tent to  defraud  to  avoid  the  assignment  in  such  a  case.'  And 
the  same  was  distinctly  laid  down  in  a  Massachusetts  case  ^ 
*  in  which  there  had  been  a  collusive  attachment  of  property 
which,  if  upheld,  would  defeat,  as  a  concealment  of  th6  debt- 
or's property,  the  rights  of  other  creditors. 

1  Chapter  11.  in  regard  to  the   law  of  debtor  and 

*  To  the   same  effect  Liyemiore  v.    creditor,  it  is  fraadulent.* 

Rhodes,   27   How.  Pr.   506.     A  mere        The  second  sentence,  it  U  concdred, 

threat  to  assign  woald  be  a  different  lb  judicial  authority  of  the  best  for  the 

thing,  for  that  would  only  be  a  threat  to  view  of  fraud  set  forth  in  this  yolume. 

do  what  the  law  allows,     lb.  ;  Wilson  It  may  be  remarked  that  Shaw,  who 

V.  BrittoD,  6  Abb.  Pr.  97  ;  Dickinson  succeeded  Parker,  as  Chief  Justice,  was 

V.  Benham,  10  Abb.  Pr.  890  ;  a.  c.  12  counsel  for  the  plaintiffs ;  and  that  he 

Abb.   Pr.  158.      See  a»  to  threats  to  admitted  that  there  was  no  personal 

conceal  property  Newman  v.  Kniini,  84  intention  to  defraud  in  the  case.    See 

La.  An.  910.  p.  546,  of  the  Report.     The  case,  it  is 

*  Ante,  pp.  263,  278.  true,  was  an  action  for  damages^  but 

*  Adams  v.  Paige,  7  Pick.  542,  550.  the  wrong  was  one  of  the  nature  of 
Parker,  C.  J.  :  '  We  see  no  necessity  of  wrongs  under  the  statute  of  18  Eliza- 
proving,  nor  do  we  impute  to  the  de-  beth  as  well ;  and  the  very  question 
fendants,  any  wicked  or  corrupt  design  before  the  court  was  whether  the  trans- 
to  cheat  or  defraud  the  plaintiffs.  It  is  action  was  fraudulent.  '  We  have  only 
enough  that  they  associated  together  to  decide,*  said  the  court,  '  whether  it 
and  aided  each  other  to  do  an  unlawful  was  fraudulent.' 

act  prejudicial  to  the  plaintiffs,  so  that, 
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IV.  EVASION  OF  LAW  IN  OTHER  WA 

The  present  title  is  in  the  nature  of  things  con 
somewhat  miscellaneous  material.  Connection  bet 
parts  is  often  indeed  entirely  wanting;  though  ta 
gether  the  subject  is  connected  with  what  has  gone 
the  present  volume,  by  the  tie  of  *  circumvention '  a 
fore  explained,  he  who  is  or  is  to  be  defrauded  being 
to  the  transaction  in  which  the  fraud  is  concocted. 


CHAPTER  XXVI. 
REMAINING  SUBJECTS  OF  CIRCUMVENTION 

§  1.  *  Holding  up  '  Execution. 

The  first  subject  to  be  presented  is  closely  connec 
with  what  has  immediately  preceded  and  also  with  a 
aspect  of  the  general  subject  of  conveyances  in  fraud 
itors.    What  is  now  referred  to  is  the  *  holding  up,' 
plaintiff,  of  a  levy  of  execution  until  others  are  m 
matter  which,  so  far  as  the  debtor's  interests  are  coi 
and  brought  forward,  belongs  perhaps  to  the  general 
fraudulent  conveyances  under  the  statute  of  13th  El 
and  our  corresponding  legislation,  but  which,  in  regarc 
creditor's  conduct  and  interests  alone,  may  be  consid 
fall  without  the  limits  of  that  subject.    This  latter  is 
pect  in  which  the  matter  will  now  be  considered. 
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So  long  ago  as  the  year  1702  the  following  case  ^  arose :  A 
man  has  judgment  for  a  just  debt  against  A,  and  takes  out  a 
fieri  facias  and  gets  the  sheriff  to  seize  goods,  but  will  not  let 
him  proceed  further,  and  suffers  the  goods  to  remain  in  the 
custody  of  the  debtor.  B,  who  also  has  a  judgment  against 
A  for  a  just  debt,  takes  out  a  fieri  facias ;  and  the  question 
is,  whether  he  can  take  the  same  goods.  The  answer  was, 
^he  may,  for  the  former  was  a  fraudulent  execution;  and 
the  sheriff  may  very  well  return  "  nulla  bona"  upon  the  first 
execution.'  * 

In  another  early  case'  a  decision  (not  named)  was  cited 
on  the  argument  where  a  man  took  out  execution  against  an- 
other. By  agreement  between  them  the  owner  was  to  keep 
possession  of  the  goods  upon  certain  terms ;  and  afterwards 
another  obtained  judgment  against  the  same  man,  and  took 
the  goods  in  execution.  It  was  held  that  he  might  do  so; 
the  first  execution  was  fraudulent  and  void  against  any  sub- 
sequent creditor,  because  there  was  no  change  of  possession 
and  so  no  altei-ation  of  the  property.* 

The  principle  of  these  decisions  took  root  at  the  beginning 
of  the  present  century  in  this  country;^  indeed  it  was  laid 
down  broadly  at  first  that  if  a  creditor  seize  the  goods  of  his 
debtor  on  execution  and  suffer  them  to  remain  in  the  debtor's 
hands,  the  execution  is  deemed  fraudulent  and  void  against 
a  subsequent  execution.^  Later  however  it  was  pointed  out 
tliat  the  rule  rested  upon  the  ground  that  the  plaintiff  in  the 
execution  had  been  guilty  of  conduct  which  caused  the  holding 

1  Rice  V.  Sarjeant,  7  Mod.  87.  v,  Isaac,  11  Price,  44S^;  Foster  p.  Smith, 

*  Lovick  V.  Crowder,  8  Bam.  &  C.     13  Up.  Can.  Q.  B.  248. 

132 ;  Hurst  v.  Hooj^r,  12  Mees.  &  W.  *  Whipple  v.   Foot,   2  Johns.   41S, 

664.  422  ;  Storm  v.  Woods,  11  Johna.  112 ; 

»  Bucknal  v.  Roiston,  Prec.  Ch.  287;  Ru&sell  v.  Gibbs,  6  Cowen,  390 ;  Corlies 

Edwards  v.  Harben,  2  T.  R.  596,  Bui-  «.  Stanhridge,  5  Rawle,  286 

ler,  J.  «  Whipple  v.   Foot,   2  Johns.    422, 

*  See  to  the  same  effect  Hunt  v.  Thompson,  J.  The  execution  is  also 
Hooper,  12  Mees.  &  W.  664 ;  Lovick  called  '  dormant    in  these  cases. 

V.  Crowder,  8  Barn,  k  C.  182 ;  Pringle 
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up  of  the  command  of  the  writ ;  it  was  not  for  mere  £ 
cence  in  the  sherifiTs  failure  to  perform  his  duty  that  the 
tiou  plaintiff  lost  his  advantage.^  It  was  accordingly  he 
still  is  held,  that  a  creditor  was  not  within  the  rule  vi 
only  been  indulgent  or  neglectful,  or  had  merely  suffe 
sheriff  not  to  complete  his  dut/,  until  other  execution 
in,  unless  indeed  the  delay  was  of  such  duration  as  to  i: 
that  the  creditor  had  directed  it.' 

Thus  in  a  case  ^  just  cited  the  plaintiff  gave  an  ezecu 
the  sheriff  and  told  him  to  proceed,  at  the  same  time 
that  he  (the  plaintiff)  did  not  wish  to  distress  the  def< 
who  was  his  father-in-law,  ^nd  that  the  sheriff  need  n 
a  receipt  for  the  property  as  the  defendant  would  not 
der  or  conceal  it.  The  sheriff  made  a  levy  and  did  l 
more  until  a  second  execution  came  to  his  hands,  wl 
sold  on  both.  It  was  held  that  the  plaintiff  had  not  L 
benefit  of  his  execution.^  But  long  delay,  it  was  said, 
have  made  a  different  case.^ 

In  Pennsylvania  it  appears  to  be  held  unnecessary  i 
execution  plaintiff  to  make  any  communication  at  all 
officer,  where  the  plaintiff  is  shown  to  have  had  a  frau 
intent  and  the  officer's  conduct  in  the  matter  has  be( 
same  in  effect  which  it  would  have  been  had  he  recei^  i 
structious  in  accordance  with  the  fraudulent  intent  an  i 
formed  to  them.    Indeed  this  may  not  be  inconsisten 

1  Storm  V.  Wooda,  11  Johns.  112  ;  •  Doty  v.  Turner. 

Kellogg  V,  Griffin,  17  Johns.  274.  ^  Herkimer  Bank  v.  Brown, 

*  BasHell  V,  Gibbs,  5  Cowen,  390  ;  282. 

Rew  V.  Barber,  8  Cowen,  279  ;  Doty  v.  *  '  If  a  long  time  had  interve 

Tamer,  8  Johns.  20  ;  Herkimer  Bank  tween  the  one  execution  and  th         i 

V.  Brown,  6  Hill,  232  ;  Brown's  Appeal,  it  would*  have  been  ground  for          i 

26  Penn.  St  490  ;  Landia  v,  Erans,  113  to  have  inferred  the  consent  of  tl        t 

Penn.  St  332  ;  Burnham  v.  Martin,  54  tiff  to  the  delay,  and  might  hav 

Ala.  189;  Field  v.  Liverman,  17  Mo.  lished  the  legal  presumption  of        i 

218.     See  Reel  v.  Lrfirkin,  72  Ala.  498  ;  Doty  r.  Turner,  supra ;  quoted 

Acton  V,    Knowles,    14  Ohio    St.  18  ;  firmed  in  Russell  v.  Gibbs,  supi        [ 

Bliss  V.  Ball,  9  Johns.  132 ;  Deposit  vidson  v.  Waldron,  81  111.  120. 
Bank  v.  BeiTy,  2  Bush,  236. 
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the  general  rule  which  requires  candtict  on  the  part  of  the 
plaintiff,  in  order  to  affect  his  lien  ;  it  clearly  cannot  help  the 
case  that  no  communication  was  made  to  the  sheriff  of  an 
improper  arrangement  made  between  the  execution  plaintiff 
and  defendant.^  The  following  case  ^  will  senre  to  illustrate 
the  point :  — 

The  stock  in  business  of  A  had  been  taken  in  execution 
and  sold  at  the  suit  respectively  of  B,  0,  and  D ;  and  the 
question  was,  how  the  money  should  be  appropriated.  The 
judge  at  the  trial  was  asked  to  instruct  the  jury  thus :  1.  If 
the  several  executions  of  B  and  G  were  levied  on  the  goods 
of  A  to  secure  their  claims  merejy,  and  not  to  obtain  satis- 
faction, they  were  fraudulent  and  void.  2.  If  there  was  an 
arrangement  that  those  executions  were  to  be  placed  in  the 
sheriff's  hands  and  levied,  but  not  to  be  followed  by  sale  un- 
less other  executions  came  in  against  A,  then  the  executions 
of  B  and  G  must  be  postponed  to  the  execution  of  D.  3.  If 
after  the  sheriff  made  his  levy  under  B's  execution  and 
thereby  stopped  A's  business  B  made  an  agreement  with  A  and 
with  the  sheriff  that  he  would  carry  on  the  business,  and  use 
the  stock  levied  on,  for  an  indefinite  time,  the  lien  of  his  ex- 
ecution was  thereby  lost.  The  judge  gave  these  instructions 
with  this  addition,  that  the  execution  plaintiffs  must  not  only 
have  made  the  arrangement  with  A,  but  must  have  commu- 
nicated the  fact  to  the  sheriff  so  as  to  authorize  him  to  sus- 
pend the  writs. 

This  was  held  wrong.  It  was  now  laid  down,  in  language 
broader  apparently  than  the  case  required,  that  it  was  not  the 
communication  to  the  sheriff  of  the  fraudulent  design,  nor 
the  direction  to  him  to  act  accordingly,  that  would  postpone 
the  executions  in  question ;  it  was  the  injurious  effect  that 
might  be  produced  upon  other  creditors,  in  the  natural  ten- 
dency of  the  design  to  hinder  and  delay  them.  If  it  were 
shown  that  an  execution  plaintiff  put  his  writ  into  the  hands 

>  Flick  V,  Troxsell,  7  Watts  &  S.  65.         «  Weir  v.  Hale,  3  Watts  &  S.  235. 
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of  the  sheriff  with  any  other  view  than  that  of  havin; 
ecnted  in  good  faith,  and  it  was  not  so  executed,  it  \ 
good  against  subsequent  executions.  The  plaintiff 
execution  might  have  his  purpose  answered  in  man 
without  communicating  it  to  the  sheriff,  as  e.  g.  when 
the  sheriff  leaving  possession  with  the  defendant,  ai 
nothing  because  that  was  what  the  plaintiff  desired  auc 
have  directed  had  that  been  necessary. 

Whatever  be  the  better  rule  however  with  regard 
effect  of  a  fraudulent  design,  merely,  on  the  part  of 
ecution  plaintiff  which  in  fact  is  accomplished  by,  thoi 
communicated  to,  the  sheriff,  it  is  very  generally,  thoi 
universally,  agreed  that  for  an  execution  plaintiff  1 
instructions  to  the  officer  directly  or  indirectly,  —  in  wl 
way,  whether  not  to  levy  or  after  levy,  —  to  hold  up  t 
cution  indefinitely,  or  until  further  orders,^  to  keep  tl 
secret,^  or  the  like,  will  be  fatal  if  other  executions  ( 
single  other  execution)  reach  the  officer's  hands  bef 
has  orders  from  the  first  plaintiff  to  proceed.*  Thi 
however  does  not  prevent  the  plaintiff  from  making  : 

^  Corlies  V.  Staobridge,  5  Kawle,  286.  tinguishing     Batler    v.    Mayi 

Seijeant,  J.*    'If  the  plaintiff  delivers  Wend.  548. 
an  execution  to  the  sheriff  'mth  direc-         '  See  the  cases  cited  supra 

tion  not  to  levy  at  all,  or  not  until  fur-  note  2  ;  Cornell  v.  Cook,  7  Cov 

ther  orders,  it  creates  no  lien  ...  as  815 ;  Kimball  v.  Munger,  2  H 

against  a  creditor  issuing  and  proceed-  Price  v.  Shipps,  16  Barb.  585 

ing  with  a  subsequent  execution.    Com-  «.    Berry,   55  Barb.    620 ;    Ki 

monwealth  r.  Strembeck,  8  Rawle,  344.  Barnard,  5  Hill,  377  ;  Smith  i 

The  rule  is  the  same  if  there  is  a  levy  77  K.  T.  466  ;  Commonwealth  : 

accompanied  with  directions  to  stay  pro-  beck,  8  Rawle,  841 ;  McClurc 

oeedings.    lb. ;  Hickman  t;.  Colwell,  4  7  Watts,  74 ;  Flick  v.  iVoxsell, 

Rawle,  876.      In  both  cases  the  plain-  &  S.  65 ;  Snyder  v.  Beam,  1 

tiffs  object  is  considered  to  be  to  obtain  866  ;  Truitt  o.  Ludwig,  26  F 

security,  not  satisfaction,  for  his  debt,  145 ;  Brown's  Appeal,  ib.  49< 

and  the  emplo3rment  of  an  execution  for  burger's   Appeal,    40    Penn.    i 

this  purpose  is  a  perversion  of  its  design  Landis  v.  Evans,  118  Penn.  I 

and  a  fraud  against  third  persons.'    See  Stroudsburg  Bank's  Appeal,  IS 

also  Stroudsburg  Bank's  Appeal,    126  St.  528 ;  Ross  v.  Weber,  26  I 

Penn.  St.  523.  Davidson  v.  Waldron,  81  111.  1 

>  Price  V,  Shipps,  16  Barb.  585,  dis-  more  v.  Davis,  84  111.  487,  489 
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able  adjournment  of  the  sale  under  the  writ;^  indefinite 
adjournment  would  make  a  different  case.^ 

What  the  actual  motiye  of  the  plaintiff  may  have  been  in 
these  cases  is  immaterial.  It  may  have  been  mere  kindly 
indulgence  to  the  execution  defendant;^  it  may  have  been 
the  desire  to  obtain  security  through  the  lien  of  the  levy ;  ^ 
it  may  have  been  the  receiving  a  valuable  consideration.^ 
Thought  of  fraud  may  not  have  entered  the  mind  of  the  plain- 
tiff ;  still  the  arrangement  made,  or  the  direction  given,  is  a 
fraud  in  the  eye  of  the  law  upon  subsequent  execution  cred- 
itors and  purchasers  for  value  without  notice.^    And  that  the 

V.  Wallace,  66  Ind.  410,  421 ;  Alabama  Dancy    v.   Habbs,   71    K.    Car.    424 ; 

Life  Ids.  Co.  v.  McCreary,  65  Ala.  127  ;  Doogherty  v.  Logan,  70  N.  Car.  558  ; 

Bumham  v,  Martin,  54  Ala.  189 ;  Al-  Perry  p.  Morris,  65  N.  Car.  221  (role 

bertson  v.  Goldsby,  28  Ala.  711  ;  Pat-  of  practice  by  Supreme  Court). 

ton  V.   Hayter,   15  Ala.   18  ;    Branch         *  Lautz  v.  Worthington,  supra.     See 

Bank  v.  Broughton,  lb.  127 ;  Leach  9.  Childs  v,  Dilworth,  44  Penn.  St.  123 ; 

Williams,  8  Ala.  759  ;  Wood  v.  Gary,  McClure  v.  Ege,  7  Watts,  74. 

5  Ala.  52 ;  Slocomb  v.  Blackburn,   18         *  McClure    v.    Ege,    7    Watts,    74. 

Ark.  809 ;    Michie  v.  Planters*  Bank,  Comp.  Doty  v.  Turner,  8  Johns.   20, 

4    How.   (Miss.)   180,    141 ;    Berry  v.  supra,  p.  688. 

Smith,  8  Wash.  C.  C.  60  ;  Lovick  v.         ^  This  is  a  yeiy  common  feature  in 

Crowder,   8   Bam.  &    C.    132 ;    Hunt  the    Pennsylvania    cases.       Corlies    v, 

V.  Hooper,  12  Mees.  &  W.  664.  Stanbridge,    5    Rawle,  286 ;    Weir    0. 

Contra,  Cumberknd  Bank  v.  Hann,  Hale,  8  Watts  &  S.  285  ;  Brown*s  Ap- 

4  Har.  (N.  J.)  166;  Janvier  v.  Sutton,  peal,  26  Penn.  St  490  ;  Truitt  v,  Lud- 

8  Har.  (Del.)  37  ;  Hickman  v.  Hick-  wig,    lb.    145  ;    Freebuiger's    Appeal^ 

man,  ib.   484 ;  Greenwood  v,  Naylor,  40    Penn*    St.    244,    246 ;    Landis   v. 

1  McCord,  414.     The  subject  is  regu-  Evans,  118    Penn.   St.   882;   Strouds- 

lated  more  or  less  by  statute.  burg  Bank's  Appeal,  126  Penn.  St.  528w 

On  the  practice  in  such  cases  see  In  South  Carolina  the  rule  appears  to  be 

Knower  v.  Barnard,  5  Hill,  877  ;  Kim-  contra.    Greenwood  9.  Naylor,  1   Mc- 

ball  V.  Munger,  2  Hill,  364.     But  see  Cord,  414,  sustaining  a  writ  'lodged  to 

Barber  v.  Mitchell,  2  Dowl.  Pr.  Cas.  Mnd.'    Of  course  it  is  nothing  that  the 

674.    The  (question  may  arise  in  the  plaintiff  levied  to  prevent  other  credi* 

way  of  an  action  by  the  execution  plain-  tors  taking  the  property,  so  long  as  his 

tiff  against  the  sheriff  for  a  false  re-  levy  was  not  to  be  held  up,  as  for  a  lien 

turn.     See  the  English  cases  first  above  or  other  improper  purpose.      Brown's 

cited.  Appeal,  26  Penn.   St.    490  ;   Strouda- 

The  rule  of  course  does  not  apply  to  burg  Bank's  Appeal,    126    Penn.   St. 

stay  of  execution  by  the  courts.     Bain  528. 
r.  Lyle,  68  Penn.  St  60.  *  Bumham  v.  Martin,  54  Ala.  189. 

^  Lautz  V.  Worthington,  4  Barr,  158;         *  Ac  Freeman,  Elzecntious,  §  206. 
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fraud  is  properly  to  be  treated  as  actual,  and  not  mer< 
structive  ^  is  shown  by  its  consequences ;  it  is  clear  t 
creditor,  as  well  as  the  debtor,  may  lose  anything  wl 
may  have  expended  upon  the  property  after  the  direc 
hold  up  the  execution.  That  appears  to  be  a  test,  in  o; 
cases,  of  the  question  whether  the  fraud  is  actual  or  co 
tive ;  if  the  fraud  is  constructive  only,  —  the  act,  tha 
say,  being  innocent  when  first  done,^  —  the  party  \v 
lose  his  honest  and  innocent  outlays.^  The  fraud  h( 
though  actual,  causes  no  forfeiture  ;  the  wrongdoing  c 
is  only  postponed ;  if  anything  is  left  after  the  other  ex< 
creditors  are  paid,  he  may  proceed,  since  the  debtor 
ground  to  object.* 

§  2.  Alteration  op  Wrftten  Instruments.*^ 

Where  there  has  been  an  alteration  or  suppression 
struments  which  might  have  thVown  light  upon  a  suit, 
thing  will  be  presumed  against  the  party  by  whom 
whose  agent  such  alteration  or  suppression  has  been 
tised ;  and  every  presumption  will  be  made  in  favor 
prima  facie  rights  of  the  other  party.®  In  accordanc 
this  principle,  if  a  writing,  under  seal  or  not,  be  alten 
material  I  part  by  the  person  claiming  under  it,  pn 
tively  he  can  neither  recover  upon  the  altered  instr 
nor  avail  himself  of  the  true  original  form  of  the  instru 

^  It  is  sometimes  incautiously  spoken  of  course  of  the   debtor's  re] 

of  as  constractive  where  the  i)ersonal  tives.     lb. 
intention  to  defrand  is  wanting.    Ala-        *  See  toI.  1,  pp.  255-257. 
bama  Life   Ins.   Co.   v.  McCi-eary,  66         *  Bowles  v.  Stewart,  1  Schoa 

Ala.  127.    That  is  well  enough  here,  222 ;  Eyton  v.  Eyton,  1  Brow 

as  in  other  places,  if  the  meaning  only  Cas.  158  ;  Hamp<len  v.  Hamp 

is  that  no  stigma  is  to  be  put  upon  the  252 ;  Sepalino  v,  Twitty,  Cas.  in 
plaintiff.     See  ante,  p.  879.  f  Bumham  v.  Ayer,  85  N. 

«  Vol.  1,  Introd.  p.  xii ;  also  ib.  pp.  Cole  v.  Hills,  44  N.  H.  227  ;  C 

261,  384.  Emigrant  Bank,  98  Mass.  12. 

•  See  ante,  pp.  403-406.  »  Pigot's  Case,  11  Coke,  27  ; 

*  Keel  V.  Larkin,  72  Ala.  493.     So  v.  Mayberry,  3  Leigh,  250. 
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And  a  vendor  of  property,  who  has  maieriallj  altered  a 
promissory  note  given  him  for  the  price  thereof,  presumptively 
cannot  resort  to  the  original  consideration,  whether  the  note 
was. received  in  payment  or  not.^  But  further  if  a  bill  or 
note  be  complete,  any  alteration  in  a  material  part,  without 
the  consent  of  the  parties  to  it,  renders  it  invalid  even  in  the 
hands  of  a  subsequent  innocent  holder  for  value.' 

The  fact  that  an  altered  note  has  been  restored  by  the  use 
of  chemicals  to  its  original  form  and  amount,  in  the  presence 
and  without  objection  of  the  defendant,  does  not  revive  its 
validity ;  and  the  maker  may  plead  the  alteration  in  bar  of  all 
liability  on  the  note,  even  against  a  bona  fide  indorsee,  since 
the  note  sued  upon  in  such  a  case  is  not  the  note  which  the 
plaintiff  purchased.'  As  regards  what  will  constitute  such  a 
material  alteration,  the  cases  furnish  many  illustrations. 

The  addition  of  a  promise  to  pay  interest  to  a  bill  or  note 
by  a  party  thereto,  without  the  consent  of  tjie  acceptor  or 
maker,  renders  the  instrument  invalid  even  in  the  hands  of  a 
bona  fide  holder  for  value ;  and  there  can  be  no  recovery 
against  the  acceptor  or  maker,  even  for  the  amount  of  the 
paper  as  originally  executed.^    And  it  is  not  material  that 

^  Smith  V.  Mace,   44   N.   H.  558 ;  ington,  Bigelow,  C.  J.  (for  the  coart) 

Booth    r.    Powers,    56    K.    Y.    22  ;  says  :  '  This  doctrine  rests  on  the  prin* 

Wheelock  v.  Freeman,  13  Pick.  164;  ciple  that  parties  can  h^  held  liable 

Arrison   v.    Hamstead,   2    Barr,   101 ;  only  on  their  contracts  as  originally 

White  V.  Huss,  32  Ala.  480 ;  Whittier  made  and  entered  into  by  them.    The 

V.  Frye,  10  Mo.  848.  identity  of  the  instrument  with  that 

*  Wade  V,  W^ithington,  1  Allen,  561  ;  which  was  executed  by  the  defendant 
Citizens'  Bank  9.  Richmond,  121  Mass.  is  an  essential  element  in  every  action 
110;  Belknap  V.  National  Bank,  100  upon  a  written  contract,  from  which  his 
Mass.  876 ;  Draper  v.  Wood,  112  Mass.  assent  to  its  terms  may  be  fairly  pre- 
815  ;  Wood  r.  Steele,  6  Wall.  80 ;  sumed.  If  this  is  changed  by  a  mate- 
Holmes  V.  Trumper,  22  Mich.  427;  rial  altsration,  without  the  privity  of  the 
Bank  of  Newark  v.  Crawford,  2  Houst.  party  liable  upon  it,  it  ceases  to  be  his 
282  ;  Sudler  v,  Collins,  ib.  588  ;  Wool-  contract'  lliis,  it  is  added,  is  as  trae 
folk  r.  Bank  of  America,  10  Bush,  504,  of  negotiable  instniments  as  of  others. 
517  ;  Morehead  v.  Parkersburg  Bank,  '  Citizens*  Bank  o.  Richmond,  121 
5    W.   Ya.   74  ;    Burch  field  v.  Moore,  Mass.  110. 

8  £1.  &  B.  683  ;  Lochnave  v.  Emmer-        *  Holmes  v.  Trumper,  22  Mich.  427 ; 

son,  11  Bush,  69.    In  Wade  v.  With-  Fay  v.  Smith,  supra. 
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the  alteration  consisted  merely  in  filling  a  blank  lef 
rate  of  interest,  if  the  sum  inserted  be  larger  than  t 
would  otherwise  have  carried.^ 

It  is  held  however  that  the  owner  of  a  note  or  bill 

( at ' ,  with  a  blank  for  the  place  of  payment,  has  8 

to  supply  the  name  of  such  a  place ;  and,  though  this 
contrary  to  the  agreement  of  the  parties,  the  paper, 
tiable,  is  good  in  the  hands  of  a  bona  fide  holder  for  \ 

The  effect  of  adding  a  place  of  payment  to  a  bi! 
change  payable  generally,  or  at  a  different  place  fr 
added  after  acceptance,  has  been  the  subject  of  div< 
ings  in  England.  In  several  of  the  earlier  cases  it  ^ 
that  such  an  alteration  was  not  material.^  Later  au 
however  are  opposed  to  this  view ;  *  and  it  is  now 
that  country  that  such  an  alteration  destroys  the  \ 
in  the  hands  of  a  subsequent  indorsee  for  value 
notice  of  the  f  act.^  It  is  settled  law  in  this  country  i 
if  the  holder  of  a  bill  of  exchange  alter  the  general 
ance  thereof  by  the  addition  of  a  place  of  payment, 
strument  is  vitiated  towards  all  parties  not  consentin 
alteration.^  But  if  an  accommodation  indorser  del 
accepted  bill  to  the  acceptor  to  enable  him  to  raise  m 
its  negotiation,  and  the  acceptor  change  a  general 

1  Holmes  v.  Tnimper,  supra.     The         *  Cowie  v.  Halsall,  4  Bai 

instruinent  is  complete  notwithstand-  197 ;  Calvert  v.  Baker,  4  M 

ing  the   fact   that  it  may  end   with  417;   Barchfield  v.  Moore,  8 

the  words  '  with  interest  at.'    The  last  683.     If  the  alteration  be  i 

word  is  to  be  disregarded  in  such  a  the  consent  of  the  acceptor,  hi 

case  ;  or,  at  all  events,  it  authorizes  the  cannot  afterwards  object, 

insertion  only  of  the  implied  rate  of  in-  Cubley,  2  Cromp.  k  M.  15' 

terest     lb.    See  Warrington  r.  Early,  Tyrwh.  87. 
2  EL  ft  B.  763 ;  Waterman  v.  Vose,  43         *  Burchfield  v.  Moore,  snp 
Maine,  504.     The  cases  of  Visher  v,         *  Whitesides  v.  Northern 

Webster,   8    Cal.   109,   and    Fisher  v.  Kentucky,  10  Bush,   501  ; 

Dennis,  6    Cal.    577,   were   somewhat  Wilcox,  8  How.  (Miss.)  830 ; 

doubted  in  Holmes  v.  Trumper.  Barbour,  8  Ind.  414  ;  Pahlmi 

s  BedUch  v.  Doll,  54  N.  Y.  284.  lor,  75  III.  629  ;  Soathwark 

*  Jacobs  V,  Hart,  6  Manle  &  S.  142  ;  Gross,  85  Penn.  St.  80. 
Stevens  v.  Uoyd,  Moody  &  M.  292. 
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qualified  acceptance  by  designating  a  particular  place  of  pay- 
ment, the  indorser  will  still  be  liable  to  an  innocent  bolder 
for  value.^  So  too  if  the  maker  of  a  note  has  express  or 
implied  authority  to  consent  for  the  other  parties,  as  where 
they  are  his  partners,  and  the  whole  transaction  is  firm  busi- 
ness, the  case  will  be  different.^ 

Again  an  alteration  of  the  date  of  a  bill  of  exchange  made 
after  acceptonce  avoids  the  contract,^  even  towards  a  bona  fide 
holder  for  valued  If  however  there  be  proof  that  the  altera- 
tion was  made  with  the  assent  of  the  acceptor,  or  of  a  subse- 
quent assent  by  him,  the  bill  will  be  good  against  him,  though 
invalid  towards  all  other  non-assenting  parties.^  Nor  will  it 
avoid  the  instrument  to  correct  a  mistake  in  the  date,  before 
others  have  acted  upon  it.^ 

It  is  laid  down  that  the  alteration  of  a  contract  which 
will  vitiate  the  agreement  need  not  prejudice  the  party  sought 
to  be  chaiged.  An  erasure  of  a  seal,  for  example,  after  the 
name  of  a  surety,  will  operate  to  discharge  the  surety.  The 
reason  is  that  the  identity  of  the  instrument  is  thereby  ob- 
scured ;  and  the  substitution  of  another  in  its  place  might  be 
possible,  if  the  rule  were  not  rigidly  enforced.^  It  has  ac- 
cordingly been  decided  that,  if  the  holder  of  a  note  add  ihe 
name  of  another  party  to  a  note  as  surety,  he  cannot  recover 
thereon  against  the  other  parties.^  But  it  is  held  in  England 
that  an  addition  of  a  signature  to  a  note  in  the  nature  of  an 


1  Todd  r.  Bank  of  Kentucky,  Sfiiuh,  •  Paton  t>.  Winter,  1  Taunt.  420; 

626;   Rogers  v.  Poston,  1  Met.  (Ky.)  Tarleton  v.  Shingler,  7  C.  B.  812.    See 

648 ;  Whitesides  v.  Northern  Bank  of  Walter  v.  Hastings,  2  Chit  121 ;  &  a 

Ky.  supra.  4  Campb.  223. 

«  Pahlman  v.  Taylor,  76  III.  629.  •  Brutt  v.  Pi^rd,  Ryan  &  M*  87. 

'  Langton  v.  Lazarus,  5  Mees.  &  W.  7  Organ  v.  Allison,  9  Chicago  h,  N. 

629  ;  Bowman  v.  KichoU,  5  T.  R.  537  ;  250;  1  Greenleaf,  Evidence,  §  565.    See 

Bathe  v.  Taylor,  15  East,  412 ;  Ken-  Crockett  v.  Thomason,  5  Sneed,  845 ; 

nedy  v.  Lancaster  Bank,  18  Penn.  St  Blair  v.  Bank  of  Tennessee,  11  Uamph. 

847.  84  ;  Wood  r.  Steele,  6  Wall  80. 

*  Master  v.  Miller,  4  T.  R.  820  ;  s.  c.  "  Shipp  v.  Suggett,  9  B.  Mon.  5  ; 

2  H.  Bl.  141 ;  5  T.  R.  637  in  Ex.  Ch.  Bower  v.  Briggs,  20  Ind.  180. 
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indorsement,  though  put  upon  the  face  of  the  insi 
does  not  inyalidate  it.^ 

A  distinction  is  sometimes  drawn  in  these  cases  o 
tion  between  fraudulent  and  non-fraudulent  acts.  Bi 
from  alterations  made  to  correct  a  supposed  mistake, 
tinction  is  unsound.  If  there  has  been  a  material  all 
there  has  been  an  act  which,  if  allowed  to  stand,  woi 
rights ;  and  he  who  made  the  alteration  knew,  or  wa 
to  know,  that  fact.  Hence,  though  there  may  have 
personal  intention  to  defraud,  there  was  still  endeavor 
rights,  by  circumvention.  Those  authorities  are  soun 
exclude  personal  intention  of  wrongdoing.^ 

A  distinction  has  also  been  taken  between  the  effec 
act  upon  an  executory  and  upon  an  executed  eontri 
the  former  case  the  c(mtract  becomes  null ;  in  the  latt 
at  least  in  conveyances  of  real  estate,  the  rule  is  ot] 
By  the  execution  of  the  deed  of  grant,  the  property 
and  vests  in  the  grantee;  and  the  destruction  of  tl 
does  not  defeat  the  estate.^  Hence  a  mortgagee  mi 
close  a  mortgage,  notwithstanding  the  fact  that  sii 
execution  of  the  deed  he  has  fraudulently  added  the 
ture  of  the  grantor's  wife  in  token  of  her  relinquish] 
dower.^  But  the  contrary  of  this  doctrine  has  been 
Illinois  and  New  York.*^  And  it  has  been  held  in  V 
that,  if  a  lessee  fraudulently  alter  his  lease  in  a  n 
part  subsequently  to  its  execution,  he  thereby  destroys 
future  rights  under  the  lease,  either  to  retain  posses 
the  premises  or  to  preclude  the  lessor  from  re-enterin 
them.® 

^  Ex  parte  Vates,  2  De  G.  &  J.  191.  Hatch  v.  Hatch,  9  Mass.  30! 

*  Fay  v.  Smith,  1  Allen,  477;  Draper  man  v.  Whittemare,  28  Picl 
V.  Wood,  112  Mass.  815.  Bat  see  Greenl.  Evidence,  §  568. 
Eountz  V.  Kennedy,  63  Penn.  St.  187.  *  Kendall  v.  Kendall,  supra 
The  Massachusetts  cases  here  use  'fraud-  ^  Yogle  v.  Ripper,  84  111.  1 
nlent '  in  the  popular  sense,  and  so  ex-  ing  v.  Smith,  2  Barb.  Ch.  185. 
dude  it  "  Bliss  v,  Mclntyre,  18  Vt 

•  Kendall  v.  Kendall,  12  Allen,  92  ; 

VOL.  n. — 41 
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§  8.  Deuveby  op  Instruments. 

A  deed  or  other  instrument  the  delivery  of  which  is  ob- 
tained from  the  maker  by  fraud,  without  his  knowledge,  con- 
sent, or  acquiescence,  and  without  negligence  on  his  part, 
does  not  pass  the  title  to  the  property  embraced  in  it,  even 
against  a  subsequent  purchaser  for  value  without  notice.^ 
Fraud  in  obtaining  delivery  of  an  instrument,  though  the 
execution  of  which  was  obtained  bona  fide,  affects  it  as  much 
as  if  practised  to  obtain  the  execution.^  Thus  if  the  delivery 
of  a  negotiable  promissory  note  were  obtained  without  negli- 
gence on  the  part  of  the  maker,  under  the  circumstances 
above  stated,  the  title  to  it  cannot  be  passed  so  as  to  bind  the 
maker .^  And  the  same  doctrine  prevails  where  a  deed,  or  a 
note  and  mortgage,  deposited  in  escrow,  are  afterwards  fraudu- 
lently procured,  without  consent,  from  the  depositary,  before 
the  terms  of  the  deposit  have  been  complied  with.^ 

§  4.  Suppression  or  Destruction  op  Writings. 

If  an  heir  suppress  a  deed  or  will  of  his  ancestor,  in  order 
to  prevent  another  party,  as  a  grantee  or  devisee,  from  obtain- 
ing the  estate  vested  in  him  thereby,  equity  will  grant  relief 
upon  due  proof  by  other  evidence,  and  perpetuate  the  posses- 
sion and  enjoyment  of  the  estate  in  such  grantee  or  devisee.^ 
And  in  general,  where  the  contents  of  a  suppressed  or  de- 
stroyed instrument  are  satisfactorily  proved,  the  party  will, 
in  equity  at  least,  receive  the  same  benefit  that  he  would 
otherwise  have  received.* 

1  Fisher  v.  Beckwith,  80  Wis.  55  ;  416.    As  to  the  effect  of  negligence  on 

Everts  r.  Agnes,  4  Wis.  848 ;  8.  c.  6  the  part  of  the  maker,  see  the  same 

Wis.  458.    See  Barsou  v.  Huntington,  case. 
21  Mich.  416.  *  lb. ;  Andrews  v.  Thayer,  SO  Wis. 

3  Abingdon   v.    Batler,   1   Ves.   Jr.  228 ;  Powell  v.  Conant,  83  Mich.  396. 
206.  »  1  Story,  Equity,  §  2,54. 

*  Burson  v.  Huntington,  21   Mich.         "  lb.     See  ante,  p.  617. 
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§  5.  Partnership. 

An  appropriation  of  partnership  assets  by  one  partner  with- 
out the  knowledge  of  bis  copartners,  in  satisfaction  or  for 
security  of  his  private  debt,  is  presumed  to  be  fraudulent 
against  the  other  members  of  the  firm,  and  may  be  set  aside 
by  them.  And  upon  the  insolvency  of  the  wrongdoing  part- 
ner, the  defrauded  partners  and  the  creditors  of  the  firm  may 
alike  prove  against  the  separate  estate  of  the  wrongdoer ;  ^  and 
that  without  regard  to  the  question  whether  at  the  time  of 
the  proof  that  estate  is  larger  than  otherwise  it  would  have 
been  or  not.^ 

The  presumption  of  fraud,  however,  is  not  always  conclu- 
sive.^ In  the  case  first  cited  the  sole  acting  member  oi  a 
dissolved  partnership,  having  full  power  to  dispose  of  its  prop* 
erty  and  to  pay  its  debts,  became  himself  a  creditor  of  the 
firm  by  advancing  his  own  funds  in  payment  of  its  debts,  and 
then  in  good  faith,  and  with  no  purpose  to  defraud  the  firm, 
disposed  of  the  partnership  property  to  an  amount  less  than 
the  sum  due  himself  in  satisfaction  of  a  debt  due  from  himself 
to  a  third  person ;  and  this  person  received  the  same  in  good 
faith,  supposing  that  the  sale  was  authorized  by  the  firm.  It 
was  held  that  this  disposition  of  the  property  could  not  be 
avoided  by  another  member  of  the  firm,  as  it  appeared  that 
all  of  the  outside  debts  of  the  firm  had  been  paid  or  secured, 
and  that  there  was  nothing  due  to  such  other  member  from 
the  firm. 

Equity  will  not  grant  the  dissolution  of  a  partnership  for 
every  trivial  violation  of  duty  by  one  of  the  partners;  but 
where  there  is  gross  misconduct,  such  as  abuse  of  known  au 

1  Read  v.  Bailej,  3  App.  Cas.  94 ;  itors.     lb. ;  Ex  parte  Sillitoe,  1   Glyn 

Ex  parte  Smith,  1  Glyn  &  J.  74.  k  J.  374,  382  ;  Ex  parte  Smith,  sapra. 

The  case  is  different  where  the  firm         '  lb.  Lord  Cairns. 
has  made  contracts  with  one  of  its  mem-         '  Coi-win  v,  Saydam,   24  Ohio  St. 

bers ;  in  such  a  case  the  firm  coald  not  209  ;  £x  parte  Smith,  supra, 
prove  in  competition  with  the  firm  cred- 
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thority,  or  gross  want  of  good  faith,  such  as  must,  if  contin- 
ued, be  disastrous  to  the  interests  of  the  other  partners,  equity 
will  interfere  and  grant  a  dissolution.^  To  justify  such  ex- 
traordinary interposition  however  tlie  court  always  requires 
strong  evidence  either  of  positive  or  of  meditated  abuse.  It 
is  not  enough  to  show  that  there  is  a  temptation  to  such  mis- 
conduct, abuse,  or  bad  faith ;  there  must  be  an  unequivocal 
demonstration,  by  overt  acts  or  gross  departure  from  duty,  Aat 
the  danger  is  imminent,  or  that  the  injury  is  already  done.^ 
For  minor  acts  of  misconduct,  equity  will  ordinarily  go  no 
further  than  to  grant  an  injunction  against  the  partner.^ 

Though  a  fraudulently  concerted  commission  of  bankruptcy 
will  not  be  supported,  it  is  not  necessary  that  the  sole  motive 
for  issuing  it  should  be  the  distribution  of  the  bankrupt's  es- 
tate among  his  creditors.  There  may  be  other  legitimate 
grounds  upon  which  it  may  be  supported;  for  instance,  it 
may  not  only  be  prudent,  but  it  may  also  be  perfectly  consist- 
ent with  good  faith,  to  get  the  bankrupt  partner  out  of  the 
partnership,  wlrich  might  otherwise  be  ruined  by  his  miscon- 
duct. And  if  this  appear  to  have  been,  bona  fide,  the  object  of 
the  commission,  it  cannot  be  vitiated  thereby.  To  do  this,  it 
is  not  enough  that  there  has  been  a  bye-motive  for  taking  out 
the  commission,  if  there  has  been  no  fraud.^ 

If  two  partners  enter  into  a  contract  for  the  purpose  of 
defrauding  their  joint  creditors,  tlie  one  permitting  the  other 
to  withdraw  money  out  of  reach  of  the  creditors,  such  a  con- 
tract is  of  course  void  towards  such  creditors.*  But  the  mere 
fact  that  when  it  was  determined  to  dissolve  a  partnership 
both  partners  knew  that  the  joint  effects  were  insufficient  to 
pay  the  joint  debts  will  not,  of  itself,  be  enough  to  invalidate 
a  dissolution  of  the  firm,  if  honestly  made ;  though  it  be  one 

1  Story,  Partnership,  §  287  ;  Story,         *  Ex  parte  Wilbeam,  BQck,  461 ;  S 

Equity,  §  673  ;  8  Kent,  Com.  60,  61.  Hoyendto,  Fraud,  160. 

*  Story,  Partnenhip,  §  287  ;  Story,  *  Anderson  v.  Maltby,  2  Yes.  Jr. 
Equity,  §  678  ;  8  Kent,  Cotn.  60,  61.  255. 

•  lb. 
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of  the  terms  of  the  dissolution  that  the  retbing 
shall  receive  a  premium  for  relinquishing  his  shar< 
business.^ 

§  6.  Corporations. 

A  majority  of  the  members  of  a  corporation  have 
to  exercise  the  control  over  the  corporate  managemer 
legitimately  belongs  to  them,  for  the  purpose  of  appro 
the  corporate  property  or  its  avails  or  income  to  the 
or  to  any  of  the  shareholders,  to  the  exclusion  or  pi 
of  the  others.  And  if  any  such  unfair  advantage  h 
obtained  by  fraud  or  abuse  of  the  trust  confided  to  t 
officers  or  agents  of  the  corporation,  it  is  not  in  the 
of  a  majority  to  ratify  or  condone  the  fraud  or  br 
trust,  so  far  as  it  affects  the  rights  of  the  others,  ^ 
reasonable  restitution.  This  is  not  only  true  of  forma 
actions,  such  as  assessments  of  capital  or  dividends 
come,^  but  also  of  indirect  appropriations  of  the  C( 
property,  profits,  or  means  of  profit,  to  their  own  beB 
any  portion  of  the  corporators,  in  fraud  of  their  ass< 
No  act  of  the  majority  can  purge  such  fraud.  If  i 
otherwise,  the  minority  would  be  without  the  means  ( 
tection  or  redress  against  inequality  and  injustice.^ 

If  the  charter  of  a  corporation  provide  that  stockl 
only  shall  be  elected  directors,  persons  having  no  ii 
in  the  stock,  but  fraudulently  and  coUusively  receivii 
transfer  of  a  share  to  qualify  them,  are  not  eligible ;  ai 
stockholders  combining  in  such  fraud  have  no  .power  t 
fer  upon  them  authority  to  do  corporate  acts.  And 
fraud  and  combination  will  prevent  those  participating 
from  claiming  any  protection  under  its  provisions  to  < 

1  Ex  parte  Peak,  1  Madd.  854.  *  Wells,  J.   in   Brewer   o. 

>  Preston  V.  Grand  Collier  Dock  Co.,  Theatre,  104  Mass.  878,  895;  • 

11  Sim.  827  ;  Hodgkinson  v.  National  v.  Patchell,  33  Bear.  695 ;  At 

Ins.  Co.,  26  Beav.  478.  Menyweather,  L.  R.  5  Eq.  464, 
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personal  responsibility.^  So  also  if  the  directors  of  a  railway 
company  give  away  certificates  of  stock,  a  major  part  of  the 
whole  issue,  to  contractors  building  the  road,  for  the  purpose 
of  giving  them  a  controlling  influence  in  the  election  of  offi- 
cers and  in  the  management  of  the  road,  equity  will  declare 
the  gift  void,  especially  if  part  of  the  directors  are  interested 
in  the  contract  with  the  contractors.^ 
'  The  officers  of  a  corporation  are  chargeable  with  fraud,  if 
they  receive  in  payment  for  stock  property  at  a  valuation 
known  to  be  in  excess  of  its  real  worth,  and  thereon  issue 
paid-up  certificates  of  stock.  But  such  a  fraud  is  greatly 
aggravated  when  the  officers  deal  with  themselves  as  stock- 
holders, and  accept  such  a  conveyance  in  payment  of  their 
own  stock.' 

Again  statutes  exist  in  some  of  the  states,  by  which  holders 
of  stock  in  a  corporation  are  made  chargeable  with  the  frauds 
of  the  trustees.  But  to  justify  such  a  thing  the  facts  should 
obviously  be  very  strong.  Thus  to  charge  a  holder  of  stock, 
issued  upon  and  for  the  purchase  of  property,  individually 
{or  the  debts  of  the  corporation,  it  is  not  enough  that  the 
property  has  been  purchased  and  paid  for  at  an  overvaluation 
through  mistake  or  error  of  judgment;  the  purchase  at  the 
price  agreed  upon  must  have  been  in  bad  faith,  to  evade  the 


^  Bartholomew  v.  Bentley,  1  Ohio  St.  acts  which  are  wrong,  and  have  therehy 
87 ;  8.  c.  15  Ohio,  666.  '  A  vahd  act  injured  the  pLiintifi^  they  must  make 
of  incorporation/  said  the  court,  in  15  him  whole  by  responding  to  the  full  ex- 
Ohio,  '  or  an  invalid  and  pretended  tent  of  that  ii\jury  ;  and  they  cannot 
right  to  exercise  corporate  functions,  is  place  between  him  and  justice  with  any 
alike  powerless  to  secure  the  guilty  from  success  the  charter  of  the  German  Bank 
the  consequences  of  their  fraudulent  of  Woostez,  whether  it  be  valid  or  void, 
conduct  where  it  has  been  knowingly  forfeited  or  in  esse.  Neither  a  good  nor 
resorted  to  as  the  mere  means  of  chicane  a  bad  thing  may  be  falsely  used  for 
and  imposition,  and  used  to  facilitate  pui-poses  of  deception,  and  made  a  scape- 
the  work  of  deception  and  injury.  .  .  .  goat  for  responsibility.' 
If  the  defendants,  with  the  design  to  *  Gilnian  R.  Co.  v.  Kelly,  77  III. 
defraad  the  public  generally,  have  know-  426;  People  v  Logan  Co.,  68  111. 
ingly  combined  together,  and  held  forth  374. 
false  and  deceptive  colors,    and  done        *  Osgood  v.  King,  42  lowa^  478. 
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statute.  The  trustees  must  have  deliberately,  with  knowledge 
of  the  real  value  of  the  property,  overvalued  it,  and  paid 
for  it  in  stock  an  amount  which  they  knew  was  in  excess  of 
its  value.^ 

§  7.  *  Holding  out.' 

Cases  in  which  an  embarrassed,  or  indeed  an  unembar- 
rassed,  debtor  holds  another  ouf  as  owner  of  property  belong- 
ing to  the  debtor  fall  within  the  purpose  of  the  statutes 
against  fraudulent  conveyances,  and  have  already  been  con- 
sidered.^ But  it  frequently  happens  that  one  not  a  debtor 
does  the  same  thing ;  in  such  a  case  we  may  have  a  subject 
for  the  present  division  of  fraud.  The  law  usually  operates 
on  lines  of  estoppel  in  this  class  of  cases.  A  holds  out  B  as 
owner  of  A's  horse,  and  thereby  induces  C  to  buy  the  horse 
as  B's ;  2  or  A  holds  out  B  as  his  partner,  contrary  to  the 
fact,  and  thereby  induces  C  to  deal  with  B  on  the  footing  of 
the  holding  out ;  *  in  these  and  a  vast  variety  of  other  like 
cases  the  person  induced  to  change  his  position  substantially 
can  insist  upon  it  that  the  transaction  which  has  taken  place 
shall  stand,  because  the  holding  out  was  a  fraud.^ 

That  particular  phase  of  holding  out  belongs  more  properly 
to  the  law  of  deception,  and  has  been  referred  to  in  the  first 
volume  of  this  work.®  But  a  recent  case  "^  affords  us  an  in- 
stance of  holding  out  which  properly  falls  under  our  head  of 
circumvention.  In  order  to  give  a  company  a  fictitious  credit 
A  placed  money  with  the  company's  banker,  to  the  company's 
credit,  but  to  be  held  on  trust  for  himself.  The  company 
fails  after  some  of  B's  money  has  been  drawn  upon,  and  tlie 

1  Douglass  ».  Ireland,  73  N.  Y.  100,  591  ;     Bigelow,    Estoppel,    664,    665, 

Allen,  J.  6th  ed. 

«  Ante,  pp.  44,  note,  381,  833.  »  Bigelow,     Estoppel,    chapter    18, 

»  Pickard   v.    Sears,    6   Ad.    &  E.  6th  ed. 
469  ;   Bigelow,  Estoppel,  568  et  seq.,         •  See  pp.  16,  598. 
5th  ed.  '  In  re  Great  Berlin  Steamboat  CJa 

*  Stimson  v.  Whitney,   130   Mass.  26  Ch.  D.  616,  C.  A. 
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question  now  arises,  in  the  winding  up,  whether  A  is  entitled 
to  have  what  remains  paid  over  to  him.  It  was  held  tliat  he 
was  not ;  perhaps  because  A  did  not  claim  it  before  the 
winding  up,^  though  it  would  seem  in  principle  that  the  same 
would  have  been  true  at  any  time  in  a  contest  between  A  and 
an  attaching  creditor  of  the  company. 

To  constitute  such  holding  out  it  is  clear  that  there  need 
be  no  personal  intention  to  defraud  as  there  appears  to  have 
been  in  the  case  just  referred  to.  Mere  thoughtlessness  in 
regard  to  the  continuance  of  a  business  sign  after  a  dissolu- 
tion of  partnership  may  be  quite  enough  to  give  another  a 
fictitious  credit,  and  work  the  same  effect  as  actual  intention  ; 
and  yet  it  is  common  and  right  to  say  that  the  creditor  shall 
have  the  benefit  of  the  holding  out  because  it  would  work  a 
fraud  upon  him  to  hold  the  contrary.  The  holding  out  was 
deceptive,  and  the  average  man  would  have  been  guilty  of  true 
fraud  under  the  circumstances.' 

§  8.  Secret  Pbeference  in  Compositions. 

Secret  preferences  of  particular  creditors,  given  as  they 
usually  are  to  induce  the  favored  creditors  to  become  parties 
to  a  composition,  make  cases  of  deception  towards  creditors 
who  afterwards  become  parties  to  the  same  without  knowl* 
edge  of  what  has  thus  been  done.  Gases  of  that  sort  have 
been  considered  in  the  first  volume.^  But  the  transaction  is 
equally  wrongful  towards  non-assenting  creditors  who  had 

1  Baggsllay,  L.  J. :  '  Then  lifivd  bave  a  flctitioua  credit  till  the  coin- 
been  cases  in  which  a  {Mirty  who  has  mencenient  of  the  winding  up.  After 
parted  with  his  property  under  a  fraud-  that  I  think  it  is  too  late  for  the  appel- 
nJent  arrangement  has  nevertheless  been  lant  to  repudiate  the  bargain  and  claim 
allowed  to  recover  the  property,  but  the  money.' 

this  case  differs  from  them  in  many         >  There  is  no  holding  out  by  the 

respects,  especially  in  this,  that  there  mere  fact  that  property  is  given  to  an- 

was  no  repudiation  till  after  the  com-  other  in  bailment     Ex  parte  Salting, 

mencement  of  the  winding  up.'  25  Ch.  D.  146,  C.  A.    There  must  be 

Lindley,   L.    J.  :    '  The   object   for  something  in  the  act  of  the  nature  of 

which  the  advance  was  made  was  at-  proprietorship, 
tained,  as  tlie  company  continued  to        *  Vol.  1,  pp.  204,  205. 
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alreadj  become  parties  to  the  composition;  sucl 
though  breathes  of  implied  condition,  being  capable  ( 
treated  as  circumvention,  and  so  calling  for  notice  h 
recent  case  ^  of  the  kind  was  decided  bj  the  English  < 
Af^^eal ;  the  case  being  tx>  the  effect  following :  — 

A  debtor  entered  into  an  arrangement,  out  of  bar 
or  the  operation  oi  any  statute,  with  seyeral  of  bis  c 
whom  he  called  together,  bj  which  a  deed  of  compos 
10s.  in  the  pound  was  executed,  for  all  creditors  to 
assent  to  who  would.  Among  those  who  executed  t 
was  the  respondent,  who  was  not  induced  to  do 
anj  fraudulent  representations.  Afterwards  however 
other  creditors  were  Induced  to  execute  the  deed  by  a: 
ment  of  the  debtor's  brother,  with  the  debtor's  knc 
to  make  additional  payments  to  them  on  account 
debts.  These  payments  they  received  from  the  brotl 
then  executed  the  deed.  The  respondent  now  conten 
only  that  those  creditors  could  not  insist  upon  hav 
composition  arrangement  carried  out,  but  that  tlie  com 
was  rendered  void ;  and  the  court  sustained  this  view, 
ground  that  it  was  an  implied  condition  of  all  such  { 
ments  that  all  the  creditors  should  stand  upon  a  like 
unless  the  deed  provided  otherwise,  or  unless  the  pre  i 
was  given  without  the  debtor's  knowledge.^ 

§  9.  Collusion  and  Conspiracy. 

Collusion  of  any  wrongful  sort  between  A  and  B  to  i 
the  rights  of  C  makes  another  case  of  fraud  in  the  waj 
cumvention.    This  subject  however  was  disposed  of  i 
ter  8  of  the  1st  volume,  upon  the  idea  that  it  was  in  r  : 
phase  of  ^  deception.'    In  some  of  its  forms  that  is  n 

1  Ex  parte  Milner,  15  Q.  B.  D.  605.  knowledge  of  the  debtor ;  b  I 

*  Brett,  M.  R.  :  'I  should  hesitate  present   case  it   was   made     > 

to  say  that  this  would  be  so  if  the  pre-  knowledge.' 

ferential  payment  was  made  without  the 


650  CIBCUMVBNTION.  [CHAP.  XXVI. 

* 

true,  circumyention  and  deception  going  hand  in  hand  in  the 
same  transaction,  and  resulting  in  a  right  of  adjon  for  dam- 
ages, the  characteristic  result  of  deception.  In  most  cases 
however  the  subject  of  collusion,  it  is  now  conceived,  belongs 
more  properly  to  the  present  volume,  deception  being  only  a 
consequence  of  the  collusion  and  not  a  part  of  it.  But  as  the 
subject  has  been  disposed  of  in  the  preceding  volume,  it  will 
not  be  gone  over  again  here. 

8ome  remarks  should  also  be  made  in  regard  to  certain 
forms  of  conspiracy,  especially  of  conspiracy  in  the  form  of 
a  combination  between  a  debtor  and  another  to  defeat  the 
former's  creditors.  In  many  cases  that  may  be  simply  a  mat- 
ter for  the  operation  of  the  statutes  against  fraudulent  con- 
veyances already  disposed  of;  in  other  cases  it  may  be  a 
matter  for  the  statutes  of  attachment,  as  an  evasion  of  pro- 
cess ;  in  other  cases  it  may  be  a  matter  for  damages  like  a 
simple  case  of  deceit ;  ^  in  still  other  cases  it  may  be  no  more 
than  collusion,  which,  as  has  just  been  said,  was  disposed  of 
in  the  preceding  volume. 

§  10.  Conclusion. 

Many  special  instances,  not  here  noticed,  of  circumvention 
falling  under  this  last  division  of  that  subject  may  doubt- 
less be  found ; '  and  special  statutes,  federal  and  state.    So 

1  YoL  1,  pp.  69,  70,  167,  108,  541,  finding  any  property  to  satisfy  his  claim 

542.     According  to  the  current  of  au-  he  can,  it  is  held,  maintain  an  action 

thority  no  action  for  damages  can  be  for  damages.    Adams  v.  Paige,  7  Pick, 

maintained  against  a  debtor,  or  against  542  ;  Lamb  v.  Stone,  11  Pick.  527,  635  i 

him  and  a  purchaser  from  him  for  con-  Lamb  v.  Smith,  182  Mass.  574  ;  Quinby 

spiracy  or    collusion  between  the  two  v,  Strauss,  90  N.  Y.  664.    So  if  a  lien 

to  '  defraud '  another  creditor  by  getting  obtained  by  the  creditor  has  been  de- 

the  debtor's  property  out  of  tbe  latter's  stroyed  by  the  defendants.      Lamb  o. 

reach.   Yol.  1,  pp.  69,  70.   But  if  there  Stone,  supra ;  Bradley  v.   Fuller,   118 

has  been  collusion  or  conspiracy  between  Mass.    239.      But  the  wrong  in  such 

the  debtor  and  another  to  take  the  prop-  cases  would  also  fall  within  the  con- 

erty  under  a  fictitious  claim  and  attach-  demnation  of  the  statutes  against  fraud- 

ment,  and  the  conspiracy  is  carried  out,  ulent  conveyances, 
and  a  creditor  \a  thei-eby  prevented  from         ^  See  ante,  pp.  14,  15. 
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far  as  special  statutes  are  concerned,  they  are  not  of  much 
value  in  the  way  of  setting  out  a  broad  general  doctrine  of 
law,  and  their  exposition  must  often  be  as  special  as  is  their 
purpose  itself.^  But  it  is  believed  that  as  regards  even  par- 
ticular and'  local  statutes  which  are  not  in  themselves  pecu- 
liar, and  as  regards  new  questions  not  in  themselves  peculiar 
or  turning  upon  peculiar  statutes,  sufficient  has  been  shown 
in  the  preceding  pages  to  indicate  the  proper  view  to^be  taken. 
That  is  to  say,  the  question  whether  fraud  as  a  civil  offence 
has  been  committed  is  to  be  determined  by  considering  whether 
there  has  been  endeavor  to  alter  rights,  by  deception  where 
the  alleged  defrauding  and  defrauded  parties  were  dealing 
with  each  other,  by  circumvention  where  they  were  not ;  and 
that  in  either  case  the  wrongfulness  of  the  endeavor  will,  ex* 
cept  in  transactions  ^  naturally  innocent,'  ^  turn  upon  acts  or 
conduct  and  not  upon  personal  intention  to  defraud,  though 
such  intention  will  always  make  a  case.^ 

1  Comp.  what  Mr.  Jastice  Stephen  a  crime,  sajrs  that  the  word  is  '  nearly 

has  said  in  regard  to  special  Acts  of  equivalent  to  deceiving  a  man  so  as  to 

Parliament  of  a  criminal  nature,  as  bear-  izgure  him  or  expose  him  to  the  risk  of 

ing  upon  the  proper  legal  meaning  of  ii^'ury.*    And  then  very  significantly : 

the  word   'crime.'      'Though  closely  'This  definition  supplies  an  answer  to 

allied  with  the  criminal  law  properly  the  common  suying  "  I  did  not  mean  to 

so-caUed,  these  enactments  cannot  be  defraud  him,  because  I  meant  to  pay 

said  to  form  part  of  it.  They  all  depend  the  money  back."   To  which  the  an- 

upon  special  Acts  of  Parliament,  relat-  swer  is,  "  You  did  mean  to  expose  him 

ing  to  an  immense  variety  of  subjects  to  the  risk  of  your  not  paying  it  back.'*  * 

quite  unconnected  with  each  other,  and  And  the  meaning  of  that,  put  as  it  is 

illustrating  no  general  theory  or  prin-  for  a  general  example,  is  that  even  in 

ciple.'     General  View  of  the  Criminal  the  criminal  law  personal  intention  to 

Law,  p.  8,  ed.  1890.  defraud  does  not  ordinarily  enter  into 

^  See  ante,  pp.  881,  888  et  seq.    For  the  legal  meaning  of  fraud.     The  defi- 

a  probable  example,  in  this  last  division  nition  just  given,  it  may  be  added,  does 

of  circumvention,  see  Sewall  v.  Sewall,  not  cover  the  subject  of  the  present 

122  Mass.  156,  ante,  pp.  14,  15.  volume,  unless  'deceiving'  is  taken  in 

'  In  the  work  just  cited,  p.  76,  Mr.  some  strained  sense  ;    evasion   is  the 

Justice  Stephen,   fixing  his   attention  characteristic  thing  here,  and  there  may 

apparently  upon  certain  common  mani-  be  no  deception  in  it. 
festations  of  fraud,  and  upon  fraud  as 


•INDEX. 


ACCRETIONS, 

go  with  the  land  to  creditors,  46,  note. 

ADMINISTRATORS, 

acting  for  creditors,  166. 
ALIENATION, 

all  modes  embraced  within  IS  EHz.  120  et  seq. 

debtor  buys  property  and  has  the  seller  make  title  to  th    : 

123  et  seq. 
surrender  of  debt,  127. 
worthless  debts,  127,  128. 
adding  to  interest,  129. 
interalienations  between  partners,  18C 
by  omission,  132. 
modes  of,  under  27  Elifc.,  528. 

(See  Voluntary  Alien atioks.) 
ALTERATION  OF  INSTRUMENTS, 
presumption  of  fraud,  637,  638. 

instrument,  though  negotiable,  wholly  avoided,  when,  638. 
restoration  of  altered  instrument,  638. 
examples  of  alteration,  638  et  seq. 

dictinction  between  fraudulent  and  non-fraudulent  acts,  64! 
between  executory  and  executed  contracts,  641. 
ARREST, 

under  bankruptcy  laws,  617,  618. 
under  writ  of  ne  exeat  regno,  618-620. 
ASSAULT  AND  BATTERY^ 

conveyance  to  avoid  suit  for,  150. 
ASSIGNEES, 

acting  fbr  creditors,  165. 

in  assignments  for  creditors,  not  purchasers  for  value  by  tl  i 
rule,  460  et  seq. 

of  choses  in  action,  may  be  purchasers  for  value,  468  et  seq. 
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ASSIGNMENTS  FOR  CREDITORS, 

provision  in,  for  employment  of  debtor,  226,  note. 

diverse  doctrines  in  regard  to  assignments,  268. 

Virginia  rule,  26^-270. 

New  York  rule,  270  et  seq. 

provisions  for  support,  272  et  seq. 

preferential  assignments  contrary  to  statute,  271,  note. 

partnership  assignments,  271,  note.  * 

mortgage  executed  just  before  assignment,  271,  note. 

discretionary  trusts,  274. 

in  compositions,  275. 

surplus,  277  et  seq. 

transfers  to  particular  creditors,  270,  280. 

provisions  for  release,  280  et  seq. 

distinction  between  partial  and  general  assignments  on  that  point, 

282. 
criticism  of  same,  282,  283. 
provisions  for  compromise,  283,  315  et  seq. 
exclusion  of  refusing  creditors,  284. 

Massachusetts  rule  as  to  reservations  for  debtor,  285  et  seq. 
Massachusetts  rule  as  to  release,  288  et  seq. 
hindering  and  delaying  merely,  292  et  seq. 
Virginia  rule  as  to  delaying  payment,  294. 
New  York  rule,  295. 
'  convenient  dispatch,'  295. 
no  time  for  settlement  specified,  295,  note, 
allowance  of  delay,  296,  297. 

discretion  given  to  assignee  in  disposition  of  property,  297  et  seq. 
'  law's  delay,'  297,  note, 
some  discretion  must  be  given,  298. 
selling  at  auction  or  dt  retail,  299,  note,  322. 
'   legal  discretion  proper,  299  et  seq. 
examples,  300  et  seq. 

control  of  the  courts  must  not  be  taken  away,  802-304. 
selling  on  credit,  305,  306. 
continuance  of  debtor's  business,  808  et  seq. 
authority  to  mortgage,  311. 
powers  of  revocation,  312. 
or  of  changing  disposition,  313. 
or  of  setting  up  new  preferences,  314,  315. 
or  of  naming  new  trustee,  318. 
imposing  terms  as  to  expenses,  319. 
partnership  assignment  appropriating  firm  property  to  pay  private 

debt,  320. 
provisions  for  large  compensation,  321. 
naming  insolvent  person  for  assignee,  323. 
preferring  persons  not  creditors,  323. 
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ASSIGNMENTS  FOR  CREDITORS,  ^  continued. 
exempting  assignee  from  liability,  323. 
giving  a  creditor  larger  sum  than  dae,  323. 
including  claims  within  the  Statute  of  Frauds  or  Statute  ( 

tions,  323. 
allowing  interest  not  collectible,  324. 
omissions  in  assignment,  324. 
schedules,  324. 
assignment  by  solvent  person,  325. 

ATTACHMENT, 

on  affidavit  of  fraud,  140. 

local  statutes  of,  620  et  seq. 

what  constitutes  fraud  under  the  same,  625-627. 

personal  intention,  when  necessary,  626,  627. 

distinction  on  that  point  between  leaving  the  state  and  < 

property,  626  et  seq. 
collusive  attachment,  630. 
AUCTION, 

selling  at,  in  assignments,  299,  note,  322. 

*  AVERAGE  MAN,' 

standard  of  the  law,  4. 


B. 

BADGES  OF  FRAUD, 

a  term  having  no  exact  meaning,  432. 

used  of  cases  of  presumption  and  of  cases  below,  432. 

belong  to  substantive  law,  432, '433. 

minor  badges,  433  et  seq. 

*  dolus  versatur  in  generalibus,'  434,  438. 

*  dona  clandestina,'  434. 
unusual  clauses,  434,  439. 

*  common  presumptions,'  435,  note, 
modern  examples  of  minor  badges,  435-437. 
inadequacy,  435. 

sale  of  entire  stock  of  goods,  436,  438. 

false  statements  of  consideration,  436. 

false  recitals,  436,  437. 

great  haste,  439. 

omission  of  preliminaries,  489. 

transfers  not  in  usual  coui'se  of  trade,  439. 

sliding  scale  of  badges,  439,  440. 

BAILMENT, 

possession  of  bailee,  330,  352. 

BANK  NOTES, 

within  13  Eliz.,  75. 
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BANKRUPTCY, 

English  act,  1883,  9, 10,  14. 

fraad  apon,  10,  note. 

fltatotes  of,  in  regxrd  to  marriage,  478. 

preference  in  contemplation  of,  571  et  seq. 

English  bankruptcy  legislation  dates  from  time  of  Heoiy  Eightli, 

571,  note, 
acts  of,  608  et  seq. 

personal  intention  to  defraud,  609  et  seq. 
discharge  in,  610,  note. 

relation  of  trustee^s  title  in,  607,  608,  614,  615. 
act  of,  not  necessarily  fraudulent!  613,  614. 
arrest  in,  617,  618. 

seizure  of  books,  papers,  money,  etc.,  617,  618. 

(See  Pbxfuucnge.) 
BASTARDY, 

conveyance  to  avoid  proceedings  for,  150. 

'BENEFIT,' 

in  definition  of  *  consideratioii,'  446, 450. 
BILLS  AND  NOTES, 

within  Idth  Eliz.,  75. 

gift  of  one's  promissory  note,  162,  note. 

alteration  of,  637,  638. 

restoration,  638. 

addition  of  promise  to  pay  interest,  688. 

addition  of  place  of  payment,  639,  640. 

alteration  of  date,  640. 

alteration  need  not  prejudice  defendant,  640. 

distinction  between  fraudulent  and  non-fraudulent  acts,  641. 

delivery  obtained  by  fraud,  642. 
BONDS, 

executed  by  defrauding  debtor,  72,  note,  75. 
BRICKS, 

in  kiln,  delivery  of  possession  of,  343,  note. 


C. 
CHATTELS, 

not  within  27  Eliz.,  526. 

excepting  chattel  interests  in  land,  626,  527. 

CHOSES  IN  ACTION, 

within  13  Eliz.,  42. 

different  views  in  regard  to,  by  Lord  Hardwicke  and  Lord  Thurlow, 
68  et  seq. 

rule  in  this  country  in  regard  to,  75  et  seq. 
CIRCUMVENTION, 

meaning  of,  3,  11,  17,  18,  651. 
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CIRCUMVENTION,  —  cmtinued, 
when  fraudulent,  7,  8. 
when  not,  8. 

of  constitution  by  Legislature,  16. 
constructive,  17. 

COLLUSION,  649,  650. 
COMMON  LAW, 

fraudulent  conveyances  at,  19  et  seq. 
expansiveness  of,  20,  25-28. 

*  COMMON  PRESUMPTIONS,' 
minor  badges  of  fraud,  435,  note. 

COMPOSITIONS, 

secret  preference  in,  648,  640. 

COMPROMISE   OP  DEBTS, 

provisions  for,  in  assignments,  283,  315  et  seq. 

CONCURRENT  POSSESSION, 
of  goods,  838. 

CONDITIONAL  LIABILITIES, 
within  13th  Eliz.,  143  et  seq. 

CONSIDERATION, 

release  of  dower  as,  154,  note,  404,  405,  481,  482. 
unlawful,  158,  note,  476,  477. 
moral  obligation,  159. 
voluntary  obligations,  160. 
voluntary  conveyances,  178  et  seq.,  179  et  seq. 
'  good  '  consideration,  177,  532,  543. 
'meritorious*  consideration,  177. 

'valuable '  consideration,  441  et  seq.,  532  et  seq.,  543  et  s 
Valuable  Consideration  ;  Voluntary  Alienation 
matter  ex  post  facto,  469  et  seq. 
who  within  consideration  of  marriage,  479  et  seq. 
curtesy  as,  558,  559,  note, 
recitals  of,  533. 

CONSPIRACY,  649,  650. 
CONSTRUCTION   OF  STATUTES, 

rule  of,  in  regard  to  statutes  against  fraud,  41. 

'lands  and  tenements,*  'goods  and  chattels,'  41,  42. 

kinds  of  property  embraced  in  13  Eliz.,  42  et  seq. 

all  property  not  exempt,  43. 

products,  improvements,  accretions,  etc.,  45,  46. 

money  won  at  play,  46. 

slight  value  of  property,  47,  48. 

exempt  property,  51  et  seq. 

dower  rights,  65  et  seq. 

'  intent  to  defraud,'  77  et  seq. 

voluntary  conveyances,  82  et  seq. 
VOL.  II.  —  42 
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CONSTRUCTION  OF  STATUTES, -^continued. 

conveyances  for  vulue,  85  et  aeq. 

subsequent  creditors,  89  et  seq. 

conveyance  in  fraud  of  one  creditor  in  fnMid  of  all,  89. 

conclusions  on  the  rule  of  construction,  115,  116. 
CONSTRUCTIVE  FRAUD,  4,  note,  9, 11,  note,  17,  248,  253,  254,  378, 
379. 

CONTINGENT  INTERESTS, 
within  13  Eliz.,  42. 

CONTINGENT  LIABILITIES, 
within  13  Eliz.,  143  et  seq. 

*  CONVENIENT  DESPATCH,' 295. 
CONVERSION, 

conveyance  to  avoid  suit  for,  150. 

*  CONVEYANCE,'  35. 
COPYHOLDS. 

within  13  Eliz.,  69. 

CORPORATIONS, 

municipal,  may  be  '  creditors '  as  to  taxes,  142, 143. 

disabilities  of,  156. 

oppressive  acts  of  majority,  645. 

election  of  directors  having  no  interest,  645,  646. 

receiving  property  for  stock  at  improper  valuation,  646. 

personal  responsibility  of  stockholders,  646,  647. 

COSTS, 

liability  for,  within  13  Eliz.,  169. 
CREDIT, 

provisions  in  assignments  for  sale  on,  305, 806. 

*  CREDITORS,'  36. 

English  statutes  dn  .regard  to  preference  apply  to  oreditors  strictly, 

677. 
not  so  in  this  country,  578. 

*  CREDITORS  AND  OTHERS,' 

words  of  13  Eliz.,  12,  note, 
general  meaning  of,  136,  137. 

should  ill  general  have  a  judgment  before  proceeding  against  fraudu- 
lent conveyance,  138. 
exceptions,  140. 

municipality  a  creditor  in  regard  to  taxes,  142,  143. 
conditional  and  contingent  liabilities,  143  et  seq. 
claims  for  tort,  148. 
unliquidated  claims  generally,  148. 
equitable  claims,  150. 

contracts  of  persons  under  disability,  151  et  seq. 
voidable  contracts,  157  et  seq. 
moral  obligations,  159. 
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'CREDITORS  AND  OTHERS, » —  con/inwrf. 
voluutary  obligations,  100  et  aeq, 
voluntary  notes,  102^  note, 
lien  creditors,  164. 
remaindermen,  164. 
representatives,  165. 
subsequent  creditors,  167. 
promise  for  benefit  of  third  person,  169  et  seq. 

CREDITORS'  BILL, 

distinguished  from  proceedings  under  13  Eliz.,  48,  note,  i 

CREDITORS'  RIGHTS, 

not  enlarged  by  13  Eliz.,  46,  72. 

distinguished  from  question  of  nature  of  fraud,  227,  noi 

et  seq.,  371. 
abridgment  of,  367. 
want  of  harmony  in,  367,  368. 
law  of  New  York  a  sound  exponent  of,  870. 
and  prevails  widely,  370,  371. 
changes  in  laws  of  a  state,  372. 

CRIMINAL  CONVERSATION, 

alienation  on  liability  for,  90. 
CROPS, 

within  13  Eliz.^  42,  note. 
CURTESY, 

whether  release  of,  is  valuable  consideration,  558,  559,  not 


D. 
DEBTORS'  ACT, 

English  statute  of  1869,  618. 
DECEIT, 

knowledge  of  falsity,  5,  6. 
DECEPTION, 

meaning  of,  3,  18. 

DELAY  OR  DEFRAUD, 

enough  under  13  Eliz.  that  creditors  are  delayed,  114. 

DELIVERY  OF  INSTRUMENTS, 

obtained  by  fraud,  642. 
DELIVERY  OF  POSSESSION,  335  et  seq. 
DESTRUCTION   OF  INSTRUMENTS, 

relief  in  case  of,  642. 
•  DETRIMENT,' 

in  definition  of  '  consideration,'  446,  450. 
DISABILITY, 

defence  of,  personal,  151. 

of  married  women  at  common  law,  152. 

of  corporations,  156. 
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DISCRETIONARY  TRUSTS, 

in  assignmeuUi,  274  et  seq.,  297  et  seq* 

(^See  Trusts  and  Reskrvations.) 
DIVORCE, 

evading  laws  of,  14, 15. 

'DOLUS  VERSATUR  IN  GENERALIBUS,' 484. 
'DONA  CLANDESTINA,' 434. 
DONATIO  MORTIS  CAUSA, 

delivery  necessary  to,  163,  note. 
'DORMANT  EXECUTION,' 

equivalent  to  fraudulent  execution,  632,  note. 

(See  Execution.) 
DOWER, 

in  lands  fraudulently  conveyed,  65  et  seq. 

claim  of,  against  husband's  creditors,  65  et  seq. 

against  the  grantee  in  fraud,  67,  68. 

conveyances  in  fraud  of,  147. 

release  of,  154,  note,  481,  482. 

allowance  for,  in  fraudulent  conveyance  made  in  oonsideration  of, 

404,  405 
creditor  of  husband  cannot  take  right  of,  418. 

£. 
EARNINGS, 

of  minors,  45,  note. 

of  wife,  155,  note. 

used  to  obtain  insurance,  120,  note. 

EQUITABLE  CLAIMS, 
within  13  Eliz.,  42,  150. 
within  27  Eliz.,  527,  528. 

EQUITY, 

supplementing  common  law,  as  to  fraudulent  conveyances,  26. 
interference  of,  in  favor  of  creditors,  137,  note. 
New  York  rule  in  such  cases,  137,  note, 
rule  in  other  states,  137,  note. 

EVASION  OF  LAW, 

fraudulent  and  non-fraudulent,  11, 12, 13,  note,  15,  16. 

EXECUTION, 

things  liable  to,  43,  75. 

return  of  unsatbfied,  when  necessary,  43,  note,  80,  note. 

<  holding  up,'  628,  631  et  seq. 

personal  intention  to  defraud  not  necessary  in  such  case,  636. 

consequences  of  holding  up,  637. 

(See  Exempt  Property.) 
EXECUTORS, 

acting  for  creditors,  1C6. 
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EXEMPT  PROPERTY, 

selling  off  all  other  property,  52,  53. 

exchanging  non-exempt  for  exempt  property,  53-56. 

Pennsylvania  rule  in  regard  to  selling  exempt  property  with  intent  to 

defraud,  55. 
Virginia  rule,  56. 
more  general  rule,  57,  58. 
oonsideratiou  of  the  question,  50  et  seq. 
forfeiture,  62,  63. 
waiver,  63. 
EX  POST  FACTO  CONSIDERATION,  469  et  seq. 

F. 
*  FAIR  EQUIVALENT,' 

meaning  of  this  term  in  matters  of  preference,  585  et  seq. 

a  misleading  term,  588. 

FIRE  OR  FLOOD, 

dangers  of,  need  not  be  taken  into  account  in  estimating  property, 
197. 
FOLLOWING  FUNDS,      ^ 

how  far  this  may  be  done,  420. 

in  hands  of  married  woman,  421,  422. 

rights  of  purchaser  from  creditor,  423,  424. 

FORFEITURE, 

of  right  to  exempt  property,  62,  63. 
FRAUD, 

definition  of,  3,  note,  9,  10,  18,  651,  note. 

purging,  4,  note,  250,  251,  406-409,  411^18. 

constructive,  4,  note,  9,  11,  note,  17,  248,  258,  254,  878,  879. 

*  moral,'  5. 

*  upon  the  law,'  5,  10,  note. 

in  fact,  100,  105,  note,  117, 181,  182,  879. 
in  law,  117,  379. 

FRAUDS,  STATUTE  OF,  50,  138-185, 199,  484,  486. 

6. 
GAMBLING, 

money  won  at,  46. 
GIFTS, 

(See  Voluntary  Aliknatioits.) 
*GOOD'  CONSIDERATION, 

means  'valuable'  consideration  in  13  Eliz.,  177. 
GOOD  FAITH, 

in  saving  of  13  Eliz  ,  487  et  seq. 

in  saving  of  27  Eliz.,  551  et  seq. 
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GOOD  FAITR,  — continued. 

sale  of   land  for  value,  already  oonveyed  in  fraud  of   enditon^ 

552  et  seq. 
fictitious  conyeyanoes,  55$. 

unsatisfactory  state  of  law  in  regard  to  27  £liz.,  557. 

(5ee  Preference;  Saving.) 

•GOODS  AND  CHATTELS,'  41,  42,  68,  7a-75. 
GOOD  WILL, 

value  of,  not  to  be  taken  into  account  in  estimating  property,  197. 

GRANTOR  AND  GRANTEE, 

conveyance  valid  between,  though  in  fraud  of  creditors,  68,  note,  417. 

conveyance  fraudulent  against  grantor^s  creditors,  430. 

grantee  treated  as  grantor  in  certain  cases,  480. 

grantor's  creditors  will  prevail  over  grantee's,  480. 

grantee  may  reconvey,  481. 

exceptions,  431. 

GRATUITOUS  LABOR,  446. 
GUARANTY, 

within  13  Eliz.,  145. 
GUILT, 

meaning  of ,  4,  9, 10. 

H. 
HAY, 

in  bam,  delivery  of  possession  of,  848,  note. 

HAZARDOUS  BUSINESS, 

voluntary  conveyance  and  subsequent  engaging  in,  112,  198-200. 
HEIR, 

expectant  estate  of,  within  18  Eliz.,  120,  note. 

*  HINDER  AND  DELAY,' 

equivalent  to  'defraud,'  298. 

*  HOLDING  OUT,' 

debtor  held  out  as  owner  of  another's  property,  44, 881, 832, 647, 648. 
of  husband  by  wife,  45,  note. 

*  HOLDING  UP '  EXECUTION, 

when  such  act  is  fraudulent,  628,  631  et  seq. 
motive  immaterial,  686. 
consequences  of,  637. 

HOMESTEAD, 

{See  Exempt  Property.) 

HUSBAND  AND  WIFE, 

wife  advancing  capital  to  husband,  44,  note, 
insurance  of  property  by  wife,  45,  note, 
improvements  on  wife's  land,  46,  note, 
consideration  of  purchase  paid  by  wife,  123,  note, 
wife  putting  money  into  husband's  hands,  131, 132. 
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HUSBAND  AND  WIFE,  —  coi»/tm««d. 
wife's  equity  to  a  settlement,  150. 
actual  settlement,  150. 
disabilities  of  wife  under  common  law,  152. 
wife  may  be  husband's  creditor,  154. 
release  of  dower,  154,  note, 
wife's  earnings,  155,  note, 
husband  may  be  wife's  creditor,  156. 
gifts  between,  186  et  seq. 

L 

ILLICIT  INTERCOURSE, 

conToyance  to  avoid  liability  for,  158,  note,  160. 

IMPROVEMENTS, 

within  13  Eliz.,  42,  45,  note,  46,  note,  48,  402. 

INADEQUACY, 

as  a  badge  of  fraud,  435. 

as  evidence  of  bad  faith,  499  et  seq. 

what  is  inadequacy,  500  et  seq. 

in  mortgages,  501. 

examples  of  inadequacy,  501,  502. 

distinction  between  inadequacy  inter  partes  and  toward 

504,505. 
inadequacy  with  other  facts,  505,  506. 
inadequacy  in  Massachusetts,  507. 
under  saving  of  27  Eliz.,  534,  556  et  seq. 

INCREMENTS  OF  PROPERTY, 
within  13  Eliz.,  42. 

INDEMNITY, 

when  officer  can  require,  425  et  seq. 

INDORSEMENT, 

within  13  Eliz.,  145,  146. 

INJUNCTION, 

against  making  fraudulent  conveyance,  48,  note,  141. 
INNOCENT  ACTS,  381,  383,  543,  620,  627,  651. 
INSOLVENCY, 

meaning  of  tei*m,  195,  604,  605. 

<  reasonable  belief '  of,  603,  604. 

INSURANCE, 

within  13  Eliz.,  120,  note, 
earnings  used  for,  120,  note,  129. 

*  INTENT  TO  DEFRAUD,' 

construction  of  expression,  77  et  seq. 
in  cases  of  preference,  77. 
intention  in  point  of  fact,  80,  110. 
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*  INTENT  TO  DEFRAUD,' —  conftiiii«f. 
voluntary  oonveyaDceSi  82  et  seq. 
oonveyaDces  for  valae,  85  et  seq. 
does  not  mean  personal  iutention,  116. 
but  personal  intention  is  enough,  116,  374. 
a  technical  term,  266,  267. 
there  may  be  actual  fraud  in  legal  sense  without  personal  intention, 

267. 
meaning  of  expression  drawn  from  different  subjects,  373. 
literal  meaning  for  ordinary  cases  not  adopted,  374. 
but  personal  iutention  will  make  a  case,  374. 
evidfinoe  of  personal  intention  constantly  received,  374. 
dicta  as  to  requirement  of  personal  intention,  375. 
collection  of  recent  authorities  on  that  point,  376,  note,  377,  note, 
rule  stated,  376,  377. 

improper  use  of  term  *  constructive  fraud,'  378,  379. 
fraud  in  law  and  fraud  in  fact,  379. 
courts  of  Ireland  agree  with  English  and  American  courts  on  *  intent,' 

380,  381. 
construction  of  bankruptcy  law,  380,  381. 
acts  *  naturally  innocent '  require  proof  of  personal  intention,  381, 

383  et  seq.,  543,  620,  627,  651. 
personal  intention  to  defraud  not  enough  in  cases  of  preference,  383, 

384.     (^See  Preference.) 
doctrine  that  a  man  intends  the  natural  consequences  of  his  acts, 

386. 
cases  in  which  fraud  is  expectant  or  going  on,  388. 
attachment  cases,  388. 
guilt  or  wrongfulness  in  the  matter  of  fraudulent  conveyances,  388, 

889. 
collection  of  early  authorities  on  *  intent,'  389  et  seq. 
consequences  of  proof  of  intent,  393  et  seq. 
difference  between  13  Eliz.  and  law  of  deceit,  393,  394. 
existence  of  other  property  than  that  fraudulently  conveyed,  394. 
partial  validity  of  conveyance,  397  et  seq. 
void  and  voidable  acts,  397  et  seq.,  414  et  seq. 
when  statute  has  its  fuU  force,  398. 
severance  of  void  and  voidable,  398,  399. 
rents  of  land  conveyed,  400. 
participation  of  grantee,  400,  401. 
improvements  and  additions,  402. 
effect  of  meditated  fraud,  402. 
outlays  by  grantee,  403,  404. 
inadequacy  of  price,  404. 
dower  interest,  404. 

confusion  in  regard  to  rights  of  grantee,  405. 
rents  and  profits,  406. 
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•INTENT  TO  DEFRAUD,' —  con/intkjrf. 

under  27  Eliz.,  535  et  seq. 

not  to  be  taken  there  in  popular  sense,  535. 

nature  of  presumption  at  time  of  our  revolution,  536. 

absolute  presumption  in  England  since  Lord  Ellenborough's  time,  536 
et  seq. 

rule  deemed  necessary,  but  regi*etted,  537,  538. 

explained  by  a  fiction,  538. 

the  fiction  considered,  539. 

another  explanation,  540. 

equity  will  aid  the  buyer,  540,  549. 

and  will  not  stay  the  seller,  540. 

equity  will  not  decree  specific  performance  in  fayor  of  seller,  541. 

except  when,  541. 

presumption  of  fraud  in  this  country,  541,  542. 

purpose  to  defraud  not  necessary  to  invalidate  conveyance,  542,  543. 

in  bankruptcy,  609  et  seq. 

in  holding  up  execution,  636. 
INTEREST, 

adding  to,  129. 

allowing  interest  not  collectible,  324. 
INTERPRETATION, 

distinguished  from  construction,  174,  note. 

J. 

JOINT  PROPERTY, 

within  13  Eliz.,  42. 
JUDGMENT, 

fraudulent  confession  of,  120,  note,  132, 139,  note. 

fraudulent  satisfaction  of,  172. 

duty  of  officer  in  case  of  fraudulent  judgment,  426  et  seq. 
JUDICIAL  SALES, 

retaining  possession  after,  349. 

L. 
*  LANDS,*  35. 

'LANDS  AND  TENEMENTS,' 41,  42,  68. 

.       LAW, 

fraud  in,  117,  379. 

changes  in,  147,  note. 
'  LAW'S   DELAY,'  297,  note. 
LEX  LOCI, 

as  to  cases  under  27  Eliz.,  548. 
LIEN, 

as  a  condition  for  interference  of  equity  in  regard  to  fraudulent  con- 
veyances, 137,  note. 
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LIEN  CREDITORS. 

not  within  declaratory  part  of  13  Eliz.,  418,  485. 

but  within  its  saving,  485. 

secus  of  attaching  and  judgment  creditors,  485^  486. 

LIFE  INSURANCE  POLICIES, 

within  13  Eliz.  when,  76. 
LIMITATIONS,   STATUTE  OF,  60,  134,  199,  206. 

M. 

MANUSCRIPTS, 

author  cannot  be  compelled  to  publish,  43,  note,  50,  69,  note, 
may  be  transferred  by  author  at  will,  43,  note. 

MARRIAGE, 

evasion  of  laws  of,  29. 

conflict  of  laws  in  regard  to,  29. 

breach  of  promise  of,  109. 

oral  antenuptial  agreements,  134: 

not  part  performance  under  Statute  of  Frauds,  134,  note. 

after  notice  of  creditors'  rights  as  to  antenuptial  conveyance,  475, 

476. 
consideration  of,  477  et  seq. 
false  recitals  in  antenuptial  conveyance,  478. 
bankruptcy  statutes  as  to,  478. 

who  are  within  consideration  of  marriage  contract,  479  et  seq. 
« collaterals/  479. 

MARRIED  WOMEN, 
earnings  of,  155,  note, 
following  funds  in  hands  of  wife,  42 1,  422. 

MAXIMS  AND  PHRASES, 

*  aliud  simulatur,  aliud  agitur,'  17. 

*  qui  prior  in  tempore,  prior  in  jure,'  533,  534. 

MERGER, 

when  creditors  under  13  Eliz.  cannot  invoke  doctrine  of,  416. 

'  MERITORIOUS '  CONSIDERATION, 
not  *  valuable,'  177,  190. 
formerly  treated  as  valuable,  186. 

MISREPRESENTATION, 

distinction  between  this  and  fraud  under  13  Eliz.,  393,  394,  414. 
MONEY, 

within  13  Eliz.,  42,  69,75. 
MORAL  OBLIGATION, 

may  sometimes  support  conveyance,  159. 
MORTGAGES  OF  MERCHANDISE, 

trusts  and  reservations  in,  for  the  mortgagor,  230  et  seq. 

retaining  possession  distinguished,  231. 
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MORTGAGES  OF  MERCHANDISE, —confinuerf. 

Virginia  doctrine,  231-233. 

New  Hampshire  doctrine,  233  et  seq. 

proof  of  trust  establishes  intent  to  defraud,  23i. 

so  in  New  York,  235  et  seq. 

but  the  trust  should  clearly  appear,  237,  265. 

New  Hampshire  rule  followed  in  Ohio,  238,  239. 

and  in  many  other  states,  240. 

also  by  Supreme  Court  of  United  States,  241,  242. 

rule  in  Indiana,  242,  note. 

rule  in  Massachusetts,  243  et  seq. 

followed  in  Maine,  244,  215. 

also  in  Iowa  and  in  Michigan,  245,  246. 

and  in  other  states,  247, 

and  in  some  of  the  federal  courts,  247,  248,  250. 

subject  considered,  249  et  seq. 

*  purging  fraud,'  250,  251 

after-acquired  property,  250,  252. 

effect  of  registration  law,  252,  253. 

considerations  of  policy,  255,  256. 

statutory  provision  that  *  intent '  shall  be  a  question  of  fa 

Massachusetts  rule  not  a  rule  as  to  the  nature  of  fraud,  2 

Mntent '  still  a  question  of  external  facts,  259,  260. 

North  Carolina  doctrine,  262,  note. 

oral  arrangements  of  reservation,  268,  264. 

mortgagor  may  act  as  agent  of  mortgagee,  265,  266. 

<  intent '  a  technical  term,  266,  267. 
MORTMAIN, 

early  law  of,  229,  note. 
MUNICIPAL  CORPORATION, 

may  be  a  *  creditor  '  in  respect  of  taxes,  142, 143. 

N. 

NATURALLY  INNOCENT  ACTS,  381,  383  et  seq.,  648, 

651. 
NE  EXEAT   REGNO, 

early  use  of  writ,  618. 

extension  of  same,  619. 

Act  of  Congrress  as  to,  619. 

for  what  it  lies,  619,  620.  * 

its  use  turns  on  fraud,  in  ordinary  cases,  620. 
NEGLIGENCE, 

line  between  this  and  fraud,  6,  note,  10,  117,  note. 
NOTICE, 

payment  of  purchase  price  after,  473  et  seq.,  488, 496. 

what  is  want  of  good  faith,  488,  489. 
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NOTICE,  —  continued, 

cases  of  preference,  490,  491. 

assignment  with  notice  of  fraudulent  intent,  493. 

quitclaim  purchase,  494-490. 

taking  with  notice  not  necessarily  fraud,  497. 

volunteers,  497,  498. 

sale  in  due  course,  498. 

inadequacy,  499  et  seq. 

(See  Good  Faith;  Preference;  Saying.) 

O. 
OFFICER, 

indemnity  to,  425  et  seq. 
officer's  duty  under  13  Eliz.,  425,  426. 
when  he  acts  at  his  peril,  427,  428. 
justification  of  process,  428. 

OUTLAYS. 

by  grantee,  402  et  seq. 

P. 
PARENT  AND  CHILD, 

manumission  of  child,  51. 
gifts  between,  186  et  seq. 
PARTNERSHIP, 

interalienations  between  partners,  ISO. 

partner's  equity  to  account,  150. 

assignments  by,  with  preference  of  a  partner,  271,  note. 

assignment  by,  with  provision  for  using  firm  assets  to  pay  private 

debt,  820,  416. 
appropriation  of  assets  by  one  partner,  643. 
dissolution  on  account  of  fraud,  643,  644. 
bankruptcy  of  partner,  644. 
wrongful  use  of  assets  on  dissolution,  644,  645. 

(See  AssiOMMENTs  for  Creditors.) 

PAYMENT, 

of  purchase  price    after   notice  of  creditors'  rights,  473  et  seq., 
488,  496. 

POSSESSION, 

of  goods  a  sign  of  ownership,  326. 

and  ground  for  lev^y  by  creditors,  326. 

possesion  for  purposes  of  trespass,  trover,  or  replevin  distinguished, 

328. 
control  of  goods,  329. 
in  manner  of  ownership,  830. 
bailment,  330,  352. 
<  holding  out,'  331,  332. 
buyer's  consent,  332. 
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POSSESSION,  —  continued. 
concurrent  possession,  383. 
change  of  possession,  835  et  seq. 
what  constitutes  delivery,  387. 
speedy  delivery,  338. 
notorious  delivery,  340  et  seq. 
examples,  341,  342. 
bricks  in  kiln,  343,  note, 
hay  in  bam,  343,  note, 
wood  corded  up,  343,  note. 

only  such  delivery  as  nature  of  case  pennits,  333,  note,  84 
continuous  possession,  345  et  seq. 
examples,  345,  346. 

dispensing  with  change  of  possession,  347  et  aeq. 
mortgages  of  personalty,  347,  348. 
after  default  of  mortgagor,  348. 
judicial  sales,  340. 
sale  of  land  with  goods  thereon,  350. 
possession  '  according  to  the  instrument,'  851. 
sale  of  goods  in  hands  of  bailee,  352  et  seq. 
sale  to  member  of  seller's  family,  354-356. 
retaining  possession  in  some  states  a  conclusive  case  of  fra 
in  most  states  on]y  prima  facie  evidence  of  fraud,  356. 
under  New  York  legislation,  359. 
rule  in  Massachusetts,  860. 
retaining  possession  of  land,  861  et  seq. 
is  notice  of  claim,  362. 
secret  trust  in  land,  363,  364. 
failing  to  register  deed,  365. 

*  holding  out '  in  case  of  iand,  865. 
mere  possession  of  land,  366. 

POSTNUPTIAL  SETTLEMENTS, 

presumed  to  be  voluntary  in  Virginia,  187,  note. 
POWER, 

donee  of  general  power  executed  voluntarily,  92. 

of  revocation,  312,  513,  518,  519,  521,  523,  525. 
PRE-EXISTING  DEMANDS, 

as  a  consideration,  459  et  seq. 
PREFERENCE, 

view  of  giving,  6. 

doctrine  an  *  excrescence/  6,  note. 

whether  allowable  in  principle,  6,  7,  note. 

absence  of  personal  intention  to  defraud,  7  note. 

fraudulent,  12. 

*  intent  to  defraud '  in  case  of,  77-79. 
added  trust  in  favor  of  debtor,  77,  note, 
with  notice  of  intent  to  defraud,  490-492. 
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PREFERENCE,  -^continued. 

settiug  up  new  preferences  in  assignments,  314,  815. 

preferring  persons  not  creditors,  323. 

distinguished  from  purchase,  463,  500,  510. 

right  of  preference  by  insolvents  not  favored,  564,  565. 

statutes  against,  566. 

ought  to  be  limited  to  general  assignments,  566,  567. 

but  it  is  not,  567. 

rules  against  preference  are  statutory,  567,  568. 

and  confined  to  the  statutory  proceedings,  568-570. 

English  Bankruptcy  Act  in  regard  to,  571. 

American  statutes,  572  et  seq 

construction  of  statutes,  570  et  seq. 

statutes  embrace  all  kinds  of  property,  576. 

modes  of  alienation,  576. 

at  whom  the  statutes  aim,  577  et  seq. 

difference  on  that  point  between  English  and  American  statntes,  578. 

American  statutes  not  limited  to  caae  of  creditors  strictly,  578. 

against  what  the  statutes  aim,  579  et  seq. 

personal  intention  to  prefer  required  when,  579,  580. 

what  amounts  to  intention  to  prefer,  580  et  seq. 

words  *  in  contemplation  of  bankruptcy/  580,  note. 

effect  of  English  Bills  of  Sale  Act,  581. 

mere  formal  carrying  out  of  agreement,  581,  582. 

saving  of  the  English  statute,  582  et  seq. 

purchase  in  good  faith  for  value,  582. 

other  savings,  582,  583. 

meaning  of  '  valuable  consideration  '  here,  583. 

payments  in  due  course,  584. 

*  fair  equivalent,'  585  etseq. 

*  pressure,'  590  et  seq. 
meaning  of  *  voluntary,'  590,  591. 

pressure  not  the  only  contrast  with  voluntary  act,  591-593. 

presumption  of  intent  to  evade  bankruptcy  law,  592. 

rebuttal  of  the  same,  592,  593. 

word  *  voluntarily '  changed  to  *  with  a  view  of,'  593. 

effect  of  change,  593,  594. 

motives  of  preference,  595,  596. 

proper  question  for  jury,  596,  597. 

pressure  by  one  creditor  for  another,  597. 

payment  out  of  gratitude,  597,  598. 

limitations  to  rule  of  pressure,  598-600. 

effect  of  pressure  not  done  away  by  certain  acts,  600,  601. 

debtor  not  acting  upon  the  pressure,  601. 

saving  of  American  statutes,  601  et  seq. 

contemplation  of  insolvency,  602,  603. 

reasonable  ground  to  suppose  insolvency,  603,  604. 
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PREFERENCE,  —  continued. 

consequences  of  preference,  605  et  seq. 

title  of  trustee  in  bankruptcy  in  England,  607. 

docti-ine  of  relation,  607,  608. 

secret  preference  in  compositions,  648,  649. 

PRESSURE, 

a  doctrine  of  English  bankruptcy  law,  590  et  seq. 

(^See  Pbeference.) 
PRESUMPTIONS, 

part  of  substantive  law,  860,  note. 

fraud  shown  by,  382. 

do  not  rest  on  ground  of  personal  intention,  882,  383. 

of  intent  to  evade  bankruptcy  law,  592. 

how  overcome, '592,  593. 

In  case  of  alteration  of  instruments,  637,  638. 

(See  Badges  of  Fraud.) 

PRINCIPAL  AND  SURETY, 

{See  SURETTBHIP.) 

PRODUCT  OF  PROPERTY, 
within  13  Eliz.,  45,46. 

PROSPECTIVE  EFFECT, 

of  fraud  under  13  Eliz.,  424,  425. 

PROVISO, 

of  13th  and  27th  Elizabeth. 

{See  SAViNa.) 

PUBLIC  OR  PRIVATE  SALE, 

provisions  for,  in  assignments,  322. 

PURCHASE  FOR  VALUE, 

under  13  Eliz.,  441  et  seq. 

under  27  Eliz.,  529,  532,  534,  543  et  seq. 

under  saving  of  bankruptcy  law,  582  et  seq. 

(5tfe  Consideration;  'Creditors  and  Others;'  Saving; 

Consideration.) 
PURCHASERS, 

intent  to  deceive,  535  et  seq. 

American  decisions  upon  the  subject  not  numerous,  560. 

mle  extended  by  statute  in  this  country  to  sale  of  goods, 

PURGING  FRAUD, 

in  mortgages  of  merchandise  with  trust,  250,  251. 

conflicting  doctrines  as  to,  406  et  seq. 

rule  in  Coke,  407. 

limitations  of  same,  407,  408. 

true  construction  of  13  Eliz.,  409. 

in  cases  of  conveyance  of  land,  411,  412. 

of  chattels,  412. 

consideration  of  subject  in  principle,  412,  418. 
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Or 

QUASI-CONTRACT, 

yrithin  13  £liz.,  142. 
QUIT-CLAIM, 

whether  purchase  by,  Is  purchase  with  notice  of  creditors'  rights, 
494-496. 

R. 

•  REASONABLE  BELIEF,' 

as  to  contemplation  of  insolvency,  60S,  604. 

•  REASONABLE  DISPATCH,'  296. 
RECEIVERS, 

acting  for  creditors,  166. 

RECITALS  OF  CONSIDERATION,  436,  437,  478. 
REGISTRATION  LAWS, 

effect  of,  in  case  of  mortgage  of  goods  with  reserved  powers,  252, 253. 
RELATION, 

doctrine  of,  as  to  trustee's  title  in  bankruptcy,  607,  608,  614,  615. 

RELATIONSHIP, 

effect  of,  in  alienations  by  debtors,  186  et  seq. 

a  circumstance  to  be  considered  when,  192. 
RELEASE, 

provisions  for,  in  assignments,  280  et  seq.,  288  et  seq. 

REMAINDER  INTERESTS, 
within  13  Eliz.,  42. 

REMAINDERMEN, 

may  be  creditors,  165. 

REMOVAL  OF  PROPERTY, 

under  attachment  laws,  626  et  seq. 
RENTS  AND  PROFITS, 

within  13  Eliz  ,  42,  note,  406. 

of  wife's  estate,  160,  note. 

REPRESENTATIVES,  PERSONAL, 
may  be  *  creditors,'  165. 

« REPUTED  OWNERSHIP,' 
in  bankruptcy,  611-613. 

RESERVATIONS, 

(See  Trusts  and  Reservations.) 
RETROACTIVE  EFFECT, 

of  fraud  under  13  Eliz.,  42i. 
REVERSIONARY  INTERESTS, 

within  13  Eliz.,  12. 
REVOCATION, 

powers  of,  in  conveyances,  312,  513,  518,  519,  521,  523,  525. 
RIGHTS, 

must  be  infringed  to  make  a  case  of  fraud,  28. 
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s. 

SALE, 

{See   Inadequacy;    Possession;    Purchase    for    Value;    Saying; 
Valuable  Consideration;  Voluntary  Alienations.) 

SAVING  OF  13  ELIZ.  AS  TO  GOOD  FAITH,  , 

order  of  proof,  487. 
good  faith,  of  time  of  sale,  488. 
payment  after  notice,  488. 
what  is  want  of  good  faith,  488,  489. 
rule  in  Massachusetts,  489. 
cases  of  preference,  490,  491. 

participation  in  debtor's  fraudulent  intent,  489  et  seq. 
assignments  with  notice  of  fraudulent  intent,  493. 
purchase  by  qait^laim,  494-496. 
want  of  good  faith  not  necessarily  fraud,  497. 
volunteer  not  a  taker  in  bad  faith,  497,  498. 
purchase  with  intent  not  to  pay  for  property,  498. 
sale  in  due  coui'se,  498. 
inadequacy,  499  et  seq. 

this  not  within  substantive  part  of  13  Eliz.,  499. 
what  is  inadequacy,  500  et  seq. 
in  mortgages,  501. 
examples  of  inadequacy,  501,  502. 
inadequacy  in  liquidated  sum,  502,  503. 
stidct  rule  in  some  states,  503. 
distinction  between  inadequacy  inter  partes  and  towards  creditors, 

504,  505. 
inadequacy  with  other  facts,  505,  506. 
purchase  by  creditor  under  assignment,  at  inadequate  price,  506. 

SAVING  OF  13  ELIZ.  AS  TO  VALUE, 
valuable  consideration,  441  et  seq. 
omitted  in  some  statutes,  442,  note, 
purchase  for  value  at  tax  sale,  442,  note, 
mortgagee  a  purchaser  for  value,  442,  note, 
volunteer  under  purchaser  for  value,  442,  note.    * 
'  good  -  consideration  means  valuable,  443. 
meaning  of  'valuable,'  443  et  seq. 
contrasted  with  voluntary,  444. 
*  voluntary '  explained,  444  et  seq. 

gratuity  conferred,  on  which  labor  or  expense  is  to  be  put,  446  et  seq. 
distinction  between  13th  and  27th  Eliz.  446,  note, 
test  of  value,  448,  449. 

trustees  and  assignees  for  creditor,  450  et  seq. 
conflict  of  authority  as  to  their  position,  450,  451. 
value  not  necessary  between  parties  to  assignment,  453. 
assignees  of  choses  in  action,  453  et  seq. 
assignees  of  mortgage,  454. 
VOL.  II.  —  43  • 
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SAVING  OF   13  ELIZ.    AS  TO  YALUE,^  continued. 
equities  in  favor  of  debtor  distlDguished,  454. 
choses  in  action  not  governed  by  common  law,  455. 
transferee  of  negotiable  paper,  455. 
grantee  promising  to  support  grantor,  456  et  seq. 
conflict  of  authority  as  to  such  cases,  456. 
ground  for  rejecting  such  cases,  457. 
valid  agreement  for  services  distinguished,  458,  459. 
pre-existing  demands,  459  et  seq. 
New  York  rule  as  to  such  cases,  459,  462,  463. 
contrary  rule,  460,  461. 
transfer  as  a  preference,  462. 
what  will  constitute  pre-existing  demand,  463,  464. 
mere  taking  of  security,  464-466. 
past  consideration,  466  et  seq. 
postnuptial  settlement,  467. 
payment  of  services  of  member  of  family,  468. 
matter  ex  post  facto,  469  et  seq. 

marriage  as  example  of  ex  post  facto  consideration,  470,  471. 
connecting  ex  post  facto  matter  with  past  consideration,  472. 
executory  consideration,  472  et  seq. 
payment  before  notice  of  creditors'  rights,  473  et  seq. 
illegal  consideration,  476,  477. 
marriage  as  consideration,  477  et  seq. 
who  are  within  marriage  consideration,  479  et  seq. 
« collaterals,*  479. 

dower  as  a  consideration,  481,  482. 
connected  transactions,  482  et  seq. 
transactions  at  same  time,  482,  483. 
transactions  at  different  timas,  484. 
Statute  of  Frauds  in  such  cases,  484,  485. 
lien  creditors,  485. 

SAVING  OF  27  ELIZ 
as  to  value,  543  et  seq. 
as  to  good  f aitl\,  551  et  seq. 

SCHEDULES, 

omission  of,  in  assignments,  49,  324. 

SEDUCTION, 

conveyance  to  avoid  suit  for,  150. 

SETTLEMENTS, 

postnuptial,  187,  note. 
(See  Voluntary  Alienations;  Pubchase  for  Value-) 

SLANDER, 

conveyance  to  avoid  suit  for,  149. 

SPECIFIC  PERFORMANCE, 

in  favor  of  purchaser,  under  27  Eliz.,  541. 
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SPENDTHRIFT  TRUSTS, 

created  for  debtor,  222,  223. 
STATUTES, 

Magna  Charta,  21. 

Mortmain,  21. 

Quia  Emptores,  21. 

.18  Edw.  1,  c.  1,  21. 

50  Edw.  3,  21. 

3  Hen.  7,  c.  4,  22. 

of  Uses,  23,  25. 

early  statutes  superseded  by  statutes  of  Elizabeth,  24. 

and  nearly  forgotten,  24. 

part  of  American  common  law,  24. 

of  Elizabeth  said  to  be  declaratory  of  common  law,  20,  25. 

of  Elizabeth  in  full,  30  et  seq.,  511  et  seq. 

corresponding  legislation  in  this  country,  33  et  seq.,  517  et  seq. 

Uses  and  Trusts,  of  New  york,  124,  127,  180,  note,  185,  189,  305, 
note,  311,  note,  429. 

of  Frauds,  50,  133-135,  199,  484,  485. 

of  Limitations,  50,  134,  199,  206. 

STOCK,  72,  73,  note,  75. 

STOCKHOLDERS, 

personal  liability  of,  646,  647. 

SUBSEQUENT  CREDITORS, 

intent  to  defraud,  as  to,  89  et  seq. 

English  doctrine  as  to,  97. 

American  doctrines  as  to,  98  et  seq. 

weight  of  authority,  105,  106. 

what  constitutes,  168. 

under  New  York  Statute  of  Uses  and  Trusts,  429. 
SUPPORT, 

provisions  for  support  of  grantor,  272  et  seq.,  456  et  seq. 
SURETYSHIP, 

contracts  of,  within  13  Eliz.,  146. 

gifts  by  sureties,  202. 

assets  of  principal  not  to  be  taken  into  account,  202,  203. 

contra  apparently  in  Massachusetts,  204. 
SURPLUS, 

in  assignments,  277  et  seq. 

T. 

TAXES. 

municipality  a  creditor  in  its  rights  to,  142, 143. 
TORT, 

liability  for,  is  within  13  Eliz.,  149. 

contra  in  some  states,  149,  note. 
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TRESPASS, 

conveyance  to  avoid  suit  for,  149. 

TRUSTS  AND  RESERVATIONS, 
in  early  legislation,  22-24,  208,  209. 
*  a  cover  of  fraud,'  24. 

when  they  show  *  intent  to  defraud,'  207  et  seq. 
first  important  example,  208,  209.  * 

in  land,  210,  211. 
these  are  secret,  212. 
registry  the  evidence  of  title,  212. 
possession  the  evidence  of  title  of  goods,  212,  326  et  seq. 
what  meant  by  trust,  213  et  seq. 
there  must  be  endeavor  to  alter  rights,  213. 
reservation  of  surplus,  213. 
reserving  what  law  would  allow,  214. 
possibility  of  benefit  to  debtor,  215. 
discretionary  trusts,  216,  217. 

provisions  for  speedy  settling  of  claims  in  favor  of  debtor,  218. 
partnership  assignments  with  reservations,  218. 
return  of  surplus,  219. 
incidental  trusts,  220. 
provisions  for  release,  220,  note, 
trusts  operating  in  favor  of  creditors,  221. 
spendthrift  trusts,  222. 

trusts  for  support  under  New  York  statute,  222,  note, 
indirect  benefits,  224. 
trusts  for  debtor's  family,  224. 
ground  of  doctrine  in  regard  to  trusts,  225. 
rule  as  to  trusts  and  reservations  stated,  225. 
difference  in  rights  of  creditors  in  different  states,  226,  227. 
provision  in  assignment  for  employment  of  debtor,  226,  note, 
trusts  and  reservations  in  mortgages  of  merchandise,  230  et  seq.   (See 
Mortgages  of  Mrrchandise.) 

U. 

UNEARNED  WAGES, 

within  13  Eliz.,  119,  note. 

USES  AND  TRUSTS, 

New  York  statute  of,  124,  note,  127,  429. 

voluntary  alienations  under  the  statute,  180,  note,  185,  189. 

power  to  mortgage,  305,  note,  311,  note. 

subsequent  creditors,  429. 

V. 

VALUABLE  CONSIDERATION,  IN  13  ELIZ. 
a  technical  term,  176, 177. 
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VALUABLE  CONSIDERATION,  IN  18  ELIZ.  —  con/iVi 

saving  of  purchase  for,  441  et  seq. 

saviDg  omitted  in  some  statutes,  442,  note. 

appears  as  *  good '  consideration,  443. 

taken  broadly,  444. 

terms,  *  voluntary,*  *  benefit,'  and  *  detriment,'  444  et  sec 

what  constitutes  valuable  consideration  formally  stated,  4 

inconvenience,  trouble,  and  expense,  446  et  seq. 

examples,  447  et  seq. 

test  of  bargain,  449,  note. 

trustees   or   assignees   in    assignments  not  purchasers 
450  et  seq. 

assignees  of  chose  in  action,  453  et  seq. 

of  mortgage,  454,  455. 

consideration  of  supporting  grantor,  456  et  seq. 

conflict  of  authority  as  to  that,  456,  457. 

grantee  assuming  debts  of  grantor,  456,  457,  note. 

pre-existing  demands,  459  et  seq. 

New  York  rule  as  to  such,  459. 

more  general  rule,  460 

doctrine  considered,  461. 

receiving  pre-existing  demand  as  preference,  462,  463. 

New  York  rule  as  to  negotiable  paper,  464-466. 

past  consideration,  466  et  seq. 

postnuptial  settlements,  467. 

other  examples  of  past  consideration,  468. 

additions  to  property  by  labor  and  earnings,  469. 

matter  ex  post  facto,  469  et  seq. 

executory  consideration,  472  et  seq. 

illegality  of  consideration,  476  et  seq. 

marriage,  477  et  seq. 

who  are  within  the  marriage  consideration,  479-481. 

release  of  dower,  481,  482. 

such  cases  should  be  scrutinized,  482. 

connecting  transactions,  482  et  seq. 

Statute  of  Frauds  in  such  cases,  484,  485. 

lien  creditors  are  purchasers  for  value,  when,  485- 
VALUABLE   CONSIDERATION,   IN   27  ELIZ. 

special  meaning  of  term  here,  543  et  seq.,  557  et  seq. 

rests  on  peculiar  grounds,  546,  547. 

incidents  and  modes  of,  547,  548. 

lex  loci,  548. 
VOIDABLE   CONTRACTS, 

within  13  Eliz.,  157  et  seq. 
VOID  AND  VOIDABLE  ACTS,  897  et  seq.,  414  et  seq. 
« VOLUNTARY,' 

meaning  of,  444  et  seq. 
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VOLUNTARY  ALIENATIONS, 

effect  upon  subsequent  creditors,  89  et  seq. 
'  intent  to  defraud '  by,  173, 176. 
within  13  Eliz.,  174,  175. 
difficulty  of  defining,  176. 

'  valuable '  consideration,  176,  177.     (See  Valuable  Considera- 
tion.) 

*  good  '  consideration,  177. 

*  meritorious '  consideration,  177. 

what  condition  of  debtor  will  justify  voluntary  alienatioxi,  179  et  seq. 
what  makes  a  case  for  the  creditor,  180  et  seq. 
rule  of  Chancellor  Kent,  180,  181. 

*  fraud  in  fact  *  in  cases  of,  181,  182. 
grantor  deeply  in  debt,  188,  184. 

gift  to  member  of  one^s  family,  186  et  seq.     • 

relation  of  means  to  debts,  194  et  seq. 

when  one  may  be  treated  as  insolvent,  195. 

nominal  value  of  debtor's  assets,  195,  196. 

unavailable  means,  197. 

good-will  in  trade,  197. 

claims  barred  by  statute,  199. 

claims  within  Statute  of  Frauds,  199. 

gifts  by  persons  in  hazardous  business,  199  et  seq. 

gifts  by  sureties,  202. 

debtor's  condition  after  the  gift  is  the  test,  204. 

change  of  debtor's  condition  after  making  gift  bat  before  the  same  is 

fully  consummated,  205. 
personal  habits  of  debtor,  206. 
things  personal  to  debtor,  206. 

VOLUNTARY  NOTES, 

donee  not  a  'creditor,'  162,  note. 

VOLUNTARY  OBLIGATIONS, 
within  13  Eliz.,  160,  161, 162. 

W. 
WAIVER, 

of  right  to  exempt  property,  63. 

WARRANTY, 

makes  warrantor  a  debtor,  146. 
WOOD, 

corded  up,  delivery  of  possession  of,  843,  note. 
WORDS  AND  PHRASES, 

'dolus  malus,' 8. 

*  creditors  and  others.'     (See  that  title.) 

*  reasonable  ground  to  believe,'  8,  note,  603,  604. 

*  lands,'  35. 


INDEX. 

WORDS   AND  PHRASES,  — con/inu^d. 

*  conveyance,'  35. 
'  creditors,'  36. 

'  lands  and  tenements,'  41,  68. 

« goods  and  chattels,'  41,  68,  73-75. 

*  intent'    {See  Intent  to  Defraud.) 

*  hinder,  delay,  or  defraud/  114. 

*  insolvency,'  195,  604,  605. 

*  meritorious '  consideration,  177,  186,  190. 
'  convenient  despatch,'  295. 

'  law's  delay,'  297,  note. 

'  constructive  fraud,'  878,  379. 

« innocent  acts,'  381,  383  et  seq.,  620,  627,  651. 

*  voluntary,'  ^  valuable,'  *  benefit,'  *  detriment,'  444  et  seq 
'  bona  fide,'  533,  551. 

'without  notice,'  533,  551. 

*  fair  equivalent,'  585  et  seq. 

*  voluntary,'  in  relation  to  consideration.    (See  CoNBiDBBi 

UNTARY  Alienation.) 
in  relation  to  pressure,  590,  591. 

*  with  a  view  of '  preference,  579  et  seq.,  593. 
'  insolvency,'  604,  605. 

*  reputed  ownership,'  611-613. 

'  dormant  execution,'  632,  note. 

WORTHLESS  DEBTS,  127,  128. 
WORTHLESS  PROPERTY,  47,  48. 
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